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Circuit  Court :  jurisdiction  ;  administrator's  bond.  The  cir- 
cuit court  has  original  jiirisdiction  of  civil  actions  for  breaches  of 
executors*  or  administrators'  bonds.  j^    go 
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to  proceed  with  such  jurisdiction  because  of  the  pendency  of  the 
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James  Carr  and  James  A.  Carr  for  relators. 

( 1 )  The  constitution  of  the  state  confers  plenary 
original  jurisdiction  on  probate  courts  over  settling 
the  accounts  of  executors  and  administrators.  Const., 
art.  6,  sec.  34 ;  R.  S.  1889,  sees.  47,  48.  The  circuit 
court  has  no  original  jurisdiction  in  civil  cases  which 
are  otherwise  provided  for  by  law.  State  ex  rel.  San- 
ders V,  Bldkemore^  104  Mo.  340.  ( 2 )  Moreover,  when 
John  M.  Glover  tiled  his  final  account  in  the  probate 
court  and  Shepley  appeared  therein  and  filed  his  excep- 
tions, he  thereby  made  his  election  of  the  latter  forum. 
The  probate  court,  having  thus  acquired  jurisdiction, 
had  exclusive  jurisdiction.  Smith  v.  Mclver^  9  Wheat. 
632 ;  Wallace  v.  McConnell,  13  Pet.  136 ;  Shelby  v. 
Bacoriy  10  How.  56.  ( 3 )  The  judgment  of  the  probate 
court  is  binding  on  the  relators  as  sureties  on  the  bond 
of  John  M.  Glover.  A  judgment  rendered  by  a  probate 
court  against  an  administrator,  in  the  absence  of  fraud 
or  collusion,  is  conclusive  upon  the  sureties  of  the 
administrator  in  a  suit  on  his  oflSicial  bond.  State  v. 
Halt,  27  Mo.  340 ;  Dix  v.  Morris,  66  Mo.  614 ;  State 
ex  rel.  v.  Rucker,  69  Mo.  17 ;  State  ex  rel.  Richardson 
V.  James,  82  Mo.  609. 

John  M.  Olo7>er  also  for  relators. 

Edward  S.  Robert  for  respondent. 

( 1 )  A  successor  may  sue  on  the  bond  of  a  removed 
administrator  in  the  circuit  court,  by  the  express  terms 
of  the  statute.  R.  S.  1889,  sec.  64;  State  ex  rel.  v. 
Porter,  9  Mo.  356 ;  Wickham  v.  Page,  49  Mo.  526  ;  State 
ex  rel.  v.  Heinrichs,  82  Mo.  642-547.  ( 2 )  The  sureties 
on  an  administrator's  or  guardian's  bond  may  be  sued 
in  the  circuit  court  without  joining  the  principal  before 
any  settlement  is  made  in  the  probate  court.  Staie  to 
use  V.  Slevinj  93  Mo.  258 ;  Devore  v.  Pittman^  3  Mo. 
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180;  Oldham  V.  Trimhall,  15  Mo.  225.  (3)  No  judg- 
ment  or  order  can  be  rendered  against  the  sureties  in 
the  probate  court  proceedings,  as  they  were  not  notified 
or  cited.  R.  S.  1889,  sec.  51.  ( 4 )  ''If  the  lower  court 
had  jurisdiction  to  determine  the  question  before  it, 
prohibition  will  not  lie,"  even  though  it  errs.  State 
ex  rel.  v.  Court  of  Appeals^  99  Mo.  221 ;  State  ex  rel.  v. 
Burckhartt,  87  Mo.  533  ;  High,  Ex.  Legal  Rem.  [2  Ed.] 
sees.  767,  772,  and  cases  cited;  State  ex  rel.  v.  Scotty  104 
Mo.  419;  Wilson  v.  Berkstresser,  45  Mo.  283.  (5) 
When  a  court  has  jurisdiction  of  the  subject-matter 
prohibition  will  not  issue  to  prevent  an  erroneous 
exercise  of  that  jurisdiction.  State  ex  rel.  v.  Railroad^ 
100  Mo.  59 ;  State  ex  rel.  v.  Burckhartt,  87  Mo.  533 ; 
Wilson  V.  Berkstresser,  45  Mo.  283.  ( 6 )  If  the  error 
complained  of  can  be  corrected  on  appeal  or  by  writ  of 
error  prohibition  will  not  lie.  3fastin  v.  Sloan^  98  Mo. 
252 ;  State  ex  rel.  v.  Heege^  39  Mo.  App.  47 ;  State  ex  rel. 
V.  Bailroady  100  Mo.  59 ;  State  ex  rel.  v.  Scott,  104  Mo. 
419 ;  High  on  Ex.  Legal  Rem.  [2  Ed.]  sees.  771,  772,  and 
cases  cited. 

Gantt,  p.  J.— This  is  a  proceeding  to  obtain  a  writ 
of  prohibition  from  this  court  to  prohibit  and  restrain 
Hon.  James  E.  Withrow,  judge  of  division  number  3 
of  the  circuit  court  of  St.  Louis,  and  Arba  N.  Crane, 
Esq.,  a  referee  appointed  by  said  court,  from  hearing 
and  finding  on  the  issues  and  from  assuming  or  exer- 
cising jurisdiction  in  a  certain  cause  brought  and  pend- 
ing in  said  division  of  said  circuit  court,  wherein  the 
state  of  Missouri  at  the  relation  of  John  P.  Shepley, 
administratoi:  de  bonis  non  of  John  R.  Shepley, 
deceased,  in  charge  of  the  copartnership  estate  of 
Glover  and  Shepley,  is  plaintiff,  and  James  B.  Johnson 
and  Thomas  F.  Hayden  are  defendants,  on  an  adminis- 
trator's bond,  executed  by  John  M.  Glover  as  adminis- 
trator dehonis  non  of  the  partnership  of  Glover  and 
Shepley,  a  firm  composed  of  Samuel  T.  Glover  and  John 
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R.  Shepley,  both  deceased,  as  principal,  and  said  defend- 
ants as  sureties,  in  the  penal  sum  of  $86,000,  and  condi- 
tioned for  the  faithful  performance  of  his  duties  as  such 
administrator. 

These  facts  appear  from  the  pleadings  and  evi- 
dence taken:  The  partnership  of  Glover  and  Shepley 
was  composed  of  Samuel  T.  Glover  and  John  R.  Shep- 
ley. Mr.  Shepley  survived  Mr.  Glover,  and  letters  were 
issued  to  him  on  the  copartnership  estate.  He  died, 
and  instead  of  letters  issuing  to  his  executor  they  were 
gmnted  by  the  probate  court  to  John  M.  Glover  on 
December  1,  1884.  He  executed  a  bond  in  the  penal 
sum  of  $86,000,  with  Joseph  A.  Glover  and  the  relators^ 
J.  B.  Johnson  and  T.  P.  Hayden,  as  sureties,  con- 
ditioned for  the  faithful  discharge  of  his  duties.  On 
April  24,  1889,  he  was  removed  by  the  probate  court. 
John  P.  Shepley,  as  administrator  of  his  father,  John 
R.  Shepley,  was  then  ordered  to  take  charge  of  the  part- 
nership estate. 

On  October  3,  1889,  Glover  filed  a  final  account  of 
his  administration  in  the  probate  court.  This  was  done 
after  requests  by  Shepley,  but  no  motion  was  filed  by 
Shepley  in  the  probate  court,  nor  was  Glover  cited  to 
appear.  Shepley  filed  exceptions  to  the  account.  On 
January  21,  1890,  Glover  filed  an  amended  account  to. 
which  Shepley  also  filed  exceptions.  Shepley  there- 
after tried  to  get  the  probate  court  to  pass  on  the  excep- 
tions, but  Judge  WoERNER  declined  to  do  so,  on  the 
ground  that  Glover  was  not  before  him,  and  he  had  no 
jurisdiction  over  the  account  unless  the  statutory 
method  was  followed,  or  Glover  would  appear  and  sub- 
mit himself  to  the  jurisdiction  of  the  court.  During 
the  year  1889,  and  ever  since.  Glover  has  been  living 
without  this  state. 

At  the  June  term,  1890,  of  the  circuit  court  of  the  city 
of  St.  Louis,  Shepley  brought  suit  on  the  bond  of  Glover 
alleging  as  breaches:  Firsts  that  Glover  had  failed  to 
ac J  V'lat  aij  required  by  law ;  second^  that  he  had  failed 
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to  settle  with  his  successor  ;  thirds  that  he  had  failed  to 
pay  over  and  deliver  to  his  successor  the  $86,000  in  his 
hands.  The  defendants  in  said  action,  being  the  rela- 
tors herein,  filed  an  answer  in  which  they  set  up,  firsts 
a  plea  to  the  jurisdiction  of  the  circuit  court  on  said 
bond ;  second^  a  plea  that  another  cause  of  action  was 
X)ending  in  the  probate  court  between  the  same  parties 
and  involving  the  same  issues.  A  trial  was  had  on  the 
two  pleas,  and  they  were  both  adjudged  bad. 

The  issues  in  that  case  involved  an  examination  of 
all  of  Glover's  accounts.  Consequently,  the  court,  on 
motion  6f  the  plaintiflf  therein,  referred  the  question  to 
the  respondent  Crane,  on  July  22,  1891.  The  referee 
duly  qualified  and  after  due  notice  set  the  cause  for 
September  15,  1891 ;  both  parties  appeared  before  the 
referee,  and  at  the  defendant's  request  the  hearing  was 
continued  to  September  18,  1891 ;  both  parties  again 
api)eared  and  plaintiflf  offered  some  testimony,  but  the 
trial  was  discontinued  in  obedienco  to  the  rule  of  this 
court. 

After  the  suit  on  Glover's  bond  had  been  filed  he 
appeared  in  the  probate  court  and  asked  to  have  the 
exceptions  to  his  accounts  heard  ;  the  matter  was  tried 
July  8,  1891,  and  a  judgment  was  rendered  against  him 
for  $22,173.72,  on  October  31,  1891. 

The  case  in  the  probate  court  was  brought  under 
article  2,  chapter  1,  Revised  Statutes,  1889  ;  the  sureties, 
relators  herein,  were  not  notified  or  cited  to  come  in, 
and  did  not  appear  or  take  any  part  in  the  trial  in  the 
probate  court.  Glover  is  not  a  defendant  in  the  suit  on 
his  bond,  the  prosecution  of  which  is  stopped  by  this 
proceeding.  Both  parties  appealed  from  the  judgment 
of  the  probate  court  to  the  circuit  court  of  the  city  of 
St.  Louis. 

Prom  the  foregoing  statement  it  will  be  seen  there 
are  now  pending  two  suits,  each  involving  the  liability 
of  John  M.  Glover  as  administrator  of  Glover  and  Shep- 
ley.    The  probate  proceeding  is  against  Glover  alone. 
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His  sureties  were  not  brought  into  that  court  on  notice 
as  required  by  article  2,  chapter  1,  section  51,  Revised 
Statutes,  1889.  The  action  in  the  circuit  court  is  against 
the  sureties,  the  relators  herein  alone ;  the  administra- 
tor de  bonis  non  was  not  made  a  party  defendant. 

The  grounds  upon  which  relators  ask  for  this 
extraordinary  writ  are,  briefly,  that  the  probate  court 
of  St.  Louis  alone  has  the  exclusive  jurisdiction  over  the 
accounts  and  settlements  of  John  M.  Glover,  and  that 
being  so,  until  that  court  had  fixed  the  amount  he  owed 
the  estate  in  his  hands,  no  cause  of  action  accrued  to  his 
successor.  But,  if  this  court  should  hold  that  the  cir- 
cuit court  had  jurisdiction  on  the  administrator's  bond, 
irrespective  of  the  accounting  in  the  probate  court,  then 
they  contend,  that  as  the  final  purpose  of  both  proceed- 
ings waa  to  ascertain  the  amounts  in  John  M.  Glover's 
hands  belonging  to  the  estate  of  Glover  and  Shepley, 
that,  as  to  this  case,  they  were  courts  of  concurrent 
jurisdiction,  and  being  so,  as  the  action  in  the  circuit 
court  was  not  begun  until  Mr.  Glover  had  filed  his 
exhibit  for  a  final  settlement  in  the  probate  court,  the 
circuit  court  had  no  jurisdiction. 

On  the  other  hand,  the  respondent  insists  that  the 
circuit  court  by  virtue  of  its  general  common-law  juris- 
diction has  jurisdiction  of  the  case,  and  specifically,  by 
Revised  Statutes,  1889,  section  54.  And,  secondly,  it 
the  jurisdiction  is  concurrent,  and  the  probate  court 
first  obtained  jurisdiction,  then  this  was  proper  matter 
of  defense  in  the  circuit  court,  and,  if  that  defense  was 
erroneously  overruled,  that  error  can  be  corrected  on 
appeal,  and  relators  are  not  entitled  to  this  extraordi- 
nary remedy. 

It  is  certainly  very  plain  that  the  circuit  court  has 
original  jurisdiction  of  civil  actions  for  the  breach  of 
executors'  and  administrators'  bonds.  Devote  v.  Pit- 
man^  3  Mo.  180 ;  Oldham  v.  Trimble,  15  Mo.  226 ;  State 
to  use  V.  SleviUy  93  Mo.  253.  Indeed,  in  argument,  this 
was  conceded.    If  then  the  circuit  court  of  the  city  of 
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St  Lords  wrongfully  assumed  jurisdiction  of  this  case, 
it  was  not  because  it  had  no  power  to  determine  this 
class  of  cases,  but  because  some  other  court,  having 
concurrent  jurisdiction  with  it,  had  already  taken  cog- 
nizance of  the  particular  cause. 

The  circuit  court  having  jurisdiction  of  this  class 
of  cases  and  over  the  persons  of  the  defendant,  how 
was  it  to  know  that  by  reason  of  the  action  of  the 
parties  in  another  court  it  had  become  improper  for  it 
to  further  have  and  keep  jurisdiction  of  the  case?  The 
answer  is  apparent  at  once.  It  must  be  done  by  a 
demurrer  or  answer,  under  our  practice.  If  the  want 
of  jurisdiction  appeared  on  the  face  of  the  petition,  the 
defendant  should  have  demurred.  R.  S.  1889,  sec. 
2043.  If  it  did  not  appear  on  the  face  of-  the  petition 
then  they  were  required  to  make  their  objection  by 
answer.  Sec.  2047.  But  the  want  of  jurisdiction  over 
the  subject-matter  of  the  action  is  not  waived,  though 
the  objection  is  not  taken  either  by  demurrer  or  answer. 
If  the  demurrer  be  overruled  or  the  plea  in  the  answer 
be  overruled,  the  statute  has  furnished  an  adequate 
remedy  by  appeal,  or  writ  of  error.  But,  in  the  first 
instance,  the  court  in  which  the  proceeding  began  has  a 
right  to  pass  on  the  question,  and  if  it  errs  its  errors 
can  be  corrected  by  some  of  the  appellate  courts  pro- 
vided for  that  purpose. 

The  object  of  this  proceeding  is  to  correct  what  the 
relators  deem  was  an  error  in  the  circuit  court  in  not 
sustaining  their  plea  to  its  jurisdiction.  As  before 
said,  these  pleas  in  no  sense  challenged  the  power  of 
the  court  over  this  class  of  cases,  nor  urged  any  inher- 
ent disability  in  the  organization  of  the  court  itself, 
territorially,  or  in  its  grant  of  powers  ;  but  the  matters 
alleged  were  those  of  extraneous  character  which  might, 
or  might  not,  affect  the  jurisdiction  of  the  court.  For 
example,  in  the  absence  of  this  plea,  no  lawyer  would 
question  the  power  of  the  circuit  court  to  hear  and 
determine  an  action  on  an  administrator's  bond.    Then, 
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this  plea  is  one  that  court  mast  hear  and  determine 
before  it  can  decide  whether  it  should  take  cognizance 
of  the  case,  and  it  is  this  very  right  to  hear,  determine 
and  decide,  whether  rightfully  or  wrongfully^  that  we 
denominate  jurisdiction. 

Now  when  we  say  "two  courts  of  concurrent  juris- 
diction,'' we  must  concede  that  both  courts  h^ne  juris- 
diction  of  the  same  matter.  For  the  purposes  of  this 
case,  it  is  suflScient  to  determine  that  the  circuit  court 
of  St.  Louis,  had  jurisdiction  of  the  action  against 
relators ;  if  it  did,  then  prohibition  will  not  lie,  and  the 
fact  that  it  may  erroneously  decide  some  of  the  ques- 
tions before  it  will  not  alter  the  case.  State  ex  reL  v. 
Burckhartty  87  Mo.  633;  Wilson  v.  Berkstresser,  45 
Mo.  283 ;  State  ex  rel.  v.  Court  of  Appeals^  99  Mo.  216 ; 
State  ex  rel.  t?.  Smithy  104  Mo.  419 ;  Maslin  v.  SloaUy 
98  Mo.  252. 

It  is  unnecessary,  at  this  time,  to  discuss  all  the 
questions  in  the  elaborate  briefs  of  counsel.  We  have 
examined  only  tjie  question  of  remedy,  and  have  fol- 
lowed the  line  clearly  marked  out  for  us  in  the  previous 
adjudications  of  this  court,  satisfied  that  by  adhering 
to  them,  ample  redress  will  be  furnished  litigants,  who 
feel  they  are  aggrieved  by  the  courts  from  which 
appeals  and  writs  of  error  can  be  prosecuted. 

The  return  of  Judge  Withrow  and  Mr.  Crane,  the 
referee,  must  be  held  suflScient,  and  the  peremptory 
writ  of  prohibition  be  denied.    All  concur. 
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Rosenkranz  v.  The  Lindell  Ry.  Co. 


RosENKBANZ   hy  Next  Friend  v.  Lindell   Railway 
Company,  Appellant. 

1.  Negligence :  street  cab  BUNNiNa  over  child.  A  child  four 
years  of  age  started  to  run  across  a  street  in  the  city  of  St.  Louis  at 
about  the  middle  of  the  block,  fell  about  four  feet  in  front  of  a 
horse  drawing  defendant's  street  car  moving  at  a  slow  trot  and  was 
run  over.  There  was  evidence  that  it  was  dark  at  the  time  but 
sufficiently  light  to  enable  one  to  distinctly  see  the  child  half  way 
across  the  street ;  that  to  the  driver's  knowledge  the  street  at  this 
point  was  much  frequented  by  children;  that  the  car  could  have 
been  stopped  within  a  distance  of  two  feet;  that  the  driver  was 
giving  no  attention  to  the  track  in  front  of  him  and  did  not  see  the 
child  before  the  car  i>ass^  over  him,  fieZd,  that  the  question  of 
negligence  was  properly  submitted  to  the  jury. 

■2.     : :  ^.    The  parents  of  the  child  were  poor  and 

dependent  on  their  labor.  The  father  was  sick  in  a  hospital  from 
which  the  child  and  his  mother  had  just  returned.  Tlie  house  was 
twenty-five  feet  from  the  street  with  an  alley  leading  to  the 
street.  The  child  was  seated  on  the  doorstep  eating  food  which 
the  mother  had  provided  for  him.  She  went  into  the  house  to 
get  him  something  more  to  eat  and  i-etumed  in  a  few  minutes  and 
found  the  child  had  gone,  she  started  to  hunt  him  and  met 
persons  carrying  him  home,  already  injured.  fTeZd,  that  the 
mother  was  not  chargeable  as  a  matter  of  law  with  contributory 
n^ligence. 

-3.     : : :  instructions  as  to  damages.   An  instruct 

tion  that  if  the  jury  find  for  plaintiff  they  should  *'  assess  his 
damages  at  such  a  sum  as  they  may  believe  from  the  evidence 
will  be  a  fair  compensation  to  him  :  Firsts  for  any  pain  of  body 
or  mind ;  secoixd^  for  any  loss  of  earnings  after  he  shall  have 
attained  the  age  of  twenty-one  years ;  thirds  for  any  physical  dis- 
figurement or  deformity ;  fourth,  for  any  permanent  injury  to 
his  body  other  than  disfigurement  or  deformity  which  plaintiff 
has  sustained  or  will  hereafter  sustain  by  reason  of  said  injuries 
and  directly  caused  thereby,**  cannot  be  said  to  be  so  wanting  in 
perspicuity  or  clearness  that  it  could  have  misled  or  confused  the 
jury. 

^.  STegligenoe:  prospecttvb  damages.  Prospective  damages  to 
adults  on  account  of  impairment  of  earning  capacity  in  the 
future  la  a  proper  element  of  damages  in  a  case  of  a  personal 
injury. 
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5.     : :  CHILD.    So  in  such  case  the  jury   may  take  into 

consideration  loss  of  earnings  of  an  infant,  four  years  old,  after  he 
shall  have  attained  his  majority,  though  he  has  never  earned  any- 
*thing  and  though  no  one  can  tell  with  any  certainty  what  his  earn- 
ing capacity  will  be. 

Appeal  from  St.    Louis    City    Circuit  Court — Hon. 
Jacob  Klein,  Judge. 

Affirmed. 

Alexander  Martin  and  Boyle^  Adams  <fe  McKeighan, 
for  appellant. 

( 1 )  The  court  erred  in  refusing  the  instruction 
asked  at  the  close  of  the  plaintiflE's  evidence,  to  the 
effect  that  he  was  not  entitled  to  recover,  for  reasons 
particularly  stated  in  the  brief  following.  (2)  The 
verdict  is  against  the  weight  of  evidence,  and  there  is 
not  in  the  whole  record  any  substantial  evidence  to 
support  it.  For  particular  reasons  see  the  brief  follow- 
ing. (3)  There  was  contributory  negligence  in  the 
plaintiff's  case,  and  it  became  more  apparent  at  the 
close  of  defendant's  evidence.  See  reasons  in  brief 
following.  (4)  The  court  erred  in  giving,  at  the 
instance  of  plaintiff,  instruction,  numbered  4,  relating 
to  measure  of  damages.  First.  In  so  far  as  instruction, 
numbered  4,  directs  the  jury  to  compensate  plaintiff 
"for any  loss  of  earnings  after  he  shall  have  attained 
the  age  of  twenty-one  years,  ,the  same  is  not  predicated 
on  any  evidence,  but  directs  the  jury  to  speculate, 
conjecture  and  guess,  and  is  erroneous.  Second.  The 
part  of  said  fourth  instruction  requiring  the  jury  to  give 
damages  for  loss  of  earnings  after  the  boy  shall  have 
attained  the  age  of  twenty-one  years,  is  erroneous,  as 
presenting  too  remote,  conjectural  and  speculative  con- 
siderations for  the  jury's  action.  Third.  The  same 
instruction,  in  so  far  as  it  directs  the  jury  to  compensate 
plaintiff  *'for  any  loss  of  earnings  after  he  shall  have 
attained  the  age  of  twenty-one  years,  is  erroheous,  in 
that  it  assumes  that  plaintiff  will  live  until  he  arrives  at 
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the  age  of  twenty-one  years.  Fourth.  The  same  instruc- 
tion, in  so  far  as  it  directs  the  jury  to  compensate  the 
plaintiff  "  second,  for  any  loss  of  earnings  after  he  shall 
have  attained  the  age  of  twenty-one  years"  *  *  ^fr 
"  which  the  plaintiff  has  sustained  or  will  hereafter  sus- 
tain by  reason  of  said  injuries,"  etc.,  is  inconsistent  and 
ambiguous  in  its  language,  misleading  and  confusing. 
Fifth.  Said  instruction,  numbered  4,  is  erroneous,  in  so 
far  as  it  directs  the  jury  to  compensate  plaintiff,  ''  fourth, 
for  any  permanent  injury  to  his  body,  other  than  dis- 
figurement and  deformity,"  because  there  is  no  evidence 
whatsoever  of  any  such  other  permanent  injury,  and 
because  the  same  is  misleading  in  suggesting  to  the  jury 
that  there  was  or  might  be  such  other  permanent 
injury. 

A.  JR.  Taylor  and  Alexander  Young  for  respondent. 

Macfarlane,  J. — ^This  action  was  brought  by 
plaintiff,  a  minor,  by  his  next  friend,  against  the  defend- 
ant, a  horse-car  railroad  company  in  St.  Louis,  to 
recover  damages  for  injuries  received  on  the  sixteenth 
day  of  February,  1888,  by  the  alleged  negligence  of  the 
defendant. 

The  charge  of  negligence  made  in  the  petition  was, 
in  substance,  that  the  plaintiff  was  knocked  down  and 
run  over  by  one  of  defendant's  cats,  and  horse  attached 
thereto,  while  the  plaintiff  was  crossing  Chouteau 
avenue,  at  a  point  where  said  avenue  passes  house 
number  2313;  that  he  was  seriously  and  permanently 
injured  thereby,  and  that  he  was  so  knocked  down  and 
injured  through  the  negligence  of  defendant  and  its 
servants  in  charge  of  said  horse  car.  It  was  also  charged 
that  the  driver  of  the  car  neglected  to  observe  the 
requirements  of  a  certain  ordinance  of  the  city  regulat- 
ing the  operation  of  street  cars,  in  failing  to  keep  a 
vigilant  watch  for  children  who  might  be  on  the  track, 
and  in  failing  to  stop  the  car  in  time  to  avoid  injuring 
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plaintiff.  It  is  further  alleged  that  plaintiff's  arm  was 
broken  in  two  places,  his  skull  broken,  his  face  and 
jaws  crushed  and  disfigured  for  life. 

The  defendant,  in  its  answer,  denies  the  allegation 
of  the  petition,  sets  out  the  names  of  the  parents  of 
plaintiff,  and  alleges  that  the  supposed  injuries  of 
plaintiff  were  caused  by  the  negligence  and  want  of  care 
of  plaintiff  and  his  said  parents.  To  this  answer  the 
plaintiff  replied  denying  the  allegation  of  counter  negli- 
gence and  admitting  the  parentage  of  plaintiff  as  alleged. 

It  appears,  from  the  evidence,  that  plaintiff  at  the 
time  of  his  injuries  was  four  years  of  age,  and  lived 
with  his  parents,  in  the  rear  of  2311,  Chouteau  avenue, 
on  the  north  side.  The  family  consisted  of  father,  mother, 
plaintiff  and  a  younger  child.  They  occupied  two 
rooms  in  a  yard  back  from  the  street.  A  narrow  alley, 
or  hallway,  connected  the  yard  with  the  street.  On  this 
street  were  two  horse  railway  tracks  operated  by  defend- 
ant. The  father  of  plaintiff  on  the  date  of  the  accident 
was  in  a  hospital,  sick.  The  mother  and  plaintiff  had 
spent  the  afternoon  at  the  hospital  with  the  father,  and 
on  their  return  home,  between  six  and  seven  o'clock, 
the  mother  gave  plaintiff  some  milk  and  bread  and  he 
sat  on  the  door  steps  to  eat  it.  Soon  after  she  directed 
a  neighbor  boy  to  take  a  bucket  and  go  across  the  street 
to  a  saloon,  nearly  opposite  the  entrance  to  the  pass- 
way,  and  get  some  beer.  She  then  went  into  the  house, 
to  get  something  more  for  plaintiff  to  eat,  and  while  she 
was  gone  he  followed,  or  went  with  the  boy  across  the 
street,  to  the  saloon.  As  they  returned,  the  older  boy 
with  the  beer  passed  over  the  street  and  the  plaintiff, 
following,  fell  upon  one  of  the  railway  tracks,  about  four 
feet  in  front  of  the  horse  drawing  one  of  defendant's 
cars,  and  the  horse  and  car  passed  over  him,  inflicting 
severe  injuries. 

Upon  the  trial  the  jury  returned  a  verdict  for  plain- 
tiff for  $3,500,  and  judgment  was  rendered  accordingly, 
from  which  defendant  appealed. 
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To  reverse  the  judgment  defendant  insists  on  three 
points :  Firsts  insnflSciency  of  the  evidence  to  authorize 
the  verdict ;  second^  contributory  negligence  on  the  part 
of  the  parents  of  plaintiff,  and,  fhird^  improper  instruc- 
tions defining,  the  elements  of  damage,  to  be  taken  into 
account  by  the  jury  in  making  their  verdict. 

The  questions  of  the  negligence  of  defendant,  and 
the  contributory  negligence  of  plaintiff's  parents,  were 
submitted  to  the  jury  upon  instructions  with  which  no 
fault  is  found,  and  the  judgment  cannot  be  disturbed, 
for  the  first  two  assignments  of  error,  unless  there  is  no 
substantial  evidence  of  negligence  on  the  part  of  defend- 
ant, or  unless  the  evidence  shows,  as  a  matter  of  law, 
that  there  was  negligence  of  the  parents  of  plaintiff 
which  directly  contributed  to  his  injury. 

I.  Did  the  evidence  justify  the  verdict  ?  Defend- 
ant's counsel  condenses  the  evidence  into  the  following 
summary  and  insists  that  it  is  insuflBcient  to  support  the 
verdict :  First  The  plaintiff  at  the  time  of  receiving 
the  injury  in  question  was  crossing  the  street  between 
six  and  seven  o'clock  p.  m.,  on  February  16,  necessarily 
after  dark.  Second.  The  plaintiff  was  so  crossing  the 
street  at  about  the  middle  of  a  block  ( a  good  distance 
away  from  regular  crossings),  where  the  driver  of 
defendant's  car  would  not  naturally  be  looking  for  pedes- 
trians. Third.  The  plaintiff  started  from  the  side- 
walk on  one  side  of  the  street  in  a  run.  and  ran  suddenly 
and  quickly  across  the  street  in  front  of  plaintiff's  car. 
He  was  only  four  feet  in  front  of  the  horse  when  he 
stumbled  and  fell  ( running  fast  at  the  time ).  Fourth. 
There  is  no  evidence  that  the  driver  saw  the  boy  until 
he  fell,  when  every  possible  exertion  was  made  to  avoid 
running  over  him.  Fifth.  The  horse  was  going  at  the 
time  on  a  "slow  trot." 

Whatever  may  be  said  of  the  suflSciency  of  the  evi- 
dence, as  summarized,  we  think  some  important  facts 
are  omitted.  The  evidence  also  tended  to  prove  that 
there  was  sufficient  light  to  enable  one  to  see  the  child 
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distinctly  half,  across  the  street ;  that  the  street  at  this 
point  was  mnch  frequented  by  children  which  was 
known  by  the  driver  of  the  car ;  that  the  car  conld  have 
been  stopped  vdthin  a  distance  of  two  feet ;  that  the 
driver  never  saw  the  child  at  all,  before  the  car  passed 
over  him  ;  and  that  the  driver  was  giving  no  attention  to 
the  track  in  front  of  him. 

Supplementing  the  summary  given  by  defendant 
with  these  facts,  we  think  it  very  clear  that  the  issue 
of  negligence  was  properly  submitted  to  the  jury.  The 
street  was  a  public  highway  open  to  the  use  of  all  per- 
sons, children  as  well  as  adults,  at  all  places  and  not 
alone  at  intersections  and  crossings  of  other  streets. 
This  i)oint  on  the  street  being  much  frequented  by  chil- 
dren demai^ded  the  greater  vigilance  on  the  part  of  the 
driver,  and  the  fact  that  it  was  growing  dark  did  not 
release  him  from  watchfulness  and  caution,  but  rather 
demanded  increased  vigilance.  Whether  the  driver 
exercised  such  care,  as  was  required  of  him  in  the  cir- 
<5umstances,  was  submitted  under  instructions  to  which 
no  objections  are  made. 

II.  The  same,  we  think,  may  be  said  of  the  contrib- 
utory negligence  of  the  parents  of  plaintiff.  The  court 
instructed  the  jury  on  this  question,  in  substance,  that 
if  the  parents  of  plaintiff,  having  him  in  charge,  con- 
sidering their  circumstances  in  life,  knowingly  or  neg- 
ligently allowed  him  to  stray  upon  the  streets  where 
defendant's  cars  were  constantly  running,  and  where 
plaintiff  received  the  injuries  complained  of,  such  facts 
show  culpable  carelessness  on  their  part,  and  constitute 
Buch  contributory  negligence  as  will  prevent  a  recov- 
ery in  this  action  unless,  notwithstanding  such  ngg- 
ligenceon  their  part^jthe defendant's  driver  mightJiave 
prevented  the  injury  to  the  child  by  the  exercise  of  ordj- 
nary  cax^  pTid  r|iligence  in  keeping  watchT^nd  stopping 
the  car  as  reau^^Jby  other  instructions^ofthe  court^ 

The  evidence  showed  that  the  parents  of  plaintiff 
were  poor  people,  who  depended  upon  their  own  labor 


Digitized  by 


Google 


TOL.  108,  OCTOBER  TERM,  1891.  15 

Rosenkranz  t.  The  Lindell  Rj.  Co. 

lor  a  livelihood.  The  father  was  at  the  time  sick  in  a 
hospital,  and  the  mother  had  the  care  of  her  two  small 
children  in  addition  to  her  household  dnties.  The  child 
-was  seated  on  the  door  step  eating'  bread  and  milk 
which  she  had  provided  him.  The  house  was  at  least 
twenty-five  feet  from  the  street  with  a  narrow  passway 
between  other  houses  as  an  access  to  the  street.  She 
went  in  doors  to  get  him  something  more  to  eat,  and 
returned  in  a  few  minutes,  and  he  was  not  there.  She 
started  to  hunt  him  and  immediately  met  persons 
carrying  him  home,  already  injured. 

Under  these  circumstances,  as  was  said  in  Frick  t>. 
Mailroady  75  Mo.  547,  it  cannot  be  held  as  a  matter  of 
law,  that  the  mother  actively  permitted  or  consented  to 
the  child  going  upon  the  railroad  track;  or  that  she 
failed  to  exercise  such  care  for  the  safety  of  the  child, 
as  ordinarily  prudent  persons  in  heir  situation  deem 
proper  and  suflScient  in  like  circumstances.  She  was 
not  chargeable  as  a  matter  of  law  with  contributory 
negligence,  and  the  instruction  which  was  given  at 
the  request  of  the  defendant  fairly  presented  the  issue 
to  the  jury. 

III.  On  the  measure  of  damages  the  court 
instructed  the  jury  that  if  they  found  for  plaintiflf  they 
should  ^'assess  his  damages  at  such  a  sum  as  they  may 
believe  from  the  evidence  will  be  a  fair  compensation 
to  him  :  First.  For  any  pain  of  body  or  mind ;  second^ 
for  any  loss  of  earnings  after  he  shall  have  attained 
the  age  of  twenty-one  years;  thirds  for  any  physical 
disfigurement  or  deformity ;  fourth^  for  any  permanent 
injury  to  his  body  other  than  disfigurement  and  deform- 
ity, which  the  plaintiflf  has  sustained,  or  will  hereafter 
sustain,  by  reason  of  said  injuries  and  directly  caused 
thereby,''  not  to  exceed  $10,000.  This  instruction  is 
objected  to  on  the  ground  that  it  is  "  inconsistent  and 
ambiguous  in  its  language,  misleading  and  confusing." 
It  is  true,  the  inertruction  is  not  as  clear  or  perspicuous 
as  it  might  have  been,  but  it  does  not  seem  so  wanting 
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in  these  attributes  as  couM.  have  confused  or  misled 
the  jury.  The  instruction  confines  the  jury  to  the  four 
elements  of  damage  specified  therein,  and  they  are 
separately  and  clearly  stated,  and  we  think  the  general 
conclusion,  though  somewhat  ambiguous,  could  nou  have 
been  misapplied  or  misunderstood. 

The  chief  objection  to  this  instruction  is  made  to  the 
damage  authorized  "  for  loss  of  earnings  after  he  shall 
have  attained  the  age  of  twenty-one  years."  It  is  urged 
that  there  was  no  evidence  from  which  the  jury  could 
have  inferred  what  physical  capacity  for  labor  plaintiff 
would  have  possessed  if  he  had  not  been  injured,  or  what 
capacity  he  will  have  with  his  disability,  if  any,  result- 
ing from  the  injury.  The  injuries  to  plaintiff  were  very 
serious,  one  arm  was  broken  and  the  elbow  dislocated, 
leaving  the  arm  somewhat  crooked ;  the  scalp  was  torn 
from  one  side  of  the  head  ;  the  skull  was  fractured,  and 
a  piece,  as  large  as  a  half  dollar,  removed ;  and  the 
facial  nerve  was  divided  causing  paralysis  of  the  face, 
which  drew  the  mouth  around  to  one  side,  greatly  dis- 
figuring him.  The  doctor  who  treated  plaintiff  was  not 
certain  that  the  injuries  to  the  head  would  not  cause 
apoplexy,  or  epilepsy,  or  that  the  arm  would  be  perma- 
nently restored. 

It  is  well  settled  that  prospective  damage  to  adults, 
on  account  of  impairment  of  earning  capacity  in  the 
future,  is  a  proper  element  of  damages  in  cases  of  per- 
sonal injuries.  Whalen  v.  Railroad^  60  Mo.  323 ;  Pry 
V.  Bailroadj  73  Mo.  124  ;  2  Sedg.  Dam.  [8  Ed.]  sec.  485. 
Ordinarily,  damages  will  not  be  awarded  to  compensate 
for  losses  not  yet  experienced  on  mere  conjectural  pos- 
sibility that  such  loss  will  occur.  In  the  case  of  an 
adult  proof  should  be  made  of  *'  previous  physical  con- 
dition and  ability  to  labor,  or  follow  his  usual  avoca- 
tion, as  well  as  his  condition  since  the  injury,  to  enable 
the  jury  to  properly  find  the  i)ecuniary  damage.** 
&  Am/&  £ng.  Ency.  of  Law,  41,  and  authorities  cited. 
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What  may  or  may  not  be  done  by  anyone  in  the 
future  depends  upon  so  many  contingencies  that  pros- 
pective loss  of  earnings  cannot  be  susceptible  of  direct 
and  conclusive  proof  even  in  case  of  adults.  Never- 
theless as  "has  been  seen  such  damages  are  uniformly 
allowed.  The  impairment  of  the  earning  capacity  of 
one  in  his  infancy  is  as  great  a  damage  to  him,  as  though 
he  had  not  been  injured  until  the  day  he  reached  his 
majority.  That  he  would  have  an  equal  right  to  com- 
X)ensation  logically  follows.  This  plaintifE  had  never 
earned  anything,  and  what  his  ability  to  labor  or  his 
capacity  for  earning  money  in  business  pursuits  will  be 
in  the  future  no  one  can  tell  with  any  certainty.  It  is 
properly  held  in  such  case,  in  the  absence  of  the  exist- 
ence of  direct  evidence,  that  much  must  be  left  to  the 
judgment,  common  experience  and  "enlightened  con- 
science of  the  jurors,  guided  by  the  facts  and  circum- 
stances in  the  case.''  Orogan  v.  Foundry  Co,^  87  Mo. 
326  ;  Nagel  x.  Railroad^  75  Mo.  658 ;  Davis  v.  Railroad^ 
60  Ga.  329  ;  Fisher  v.  Jansen,  128  111.  651 ;  City  of 
Chicago  v.  Major ^  18  Dl.  349 ;  Railroad  v.  Miller^ 
51  Tex.  275. 

Considering  the  nature  of  the  injuries  received  by 
plaintiff  and  the  amount  of  the  verdict,  it  is  evident  the 
jury  were  moderate  and  fair  to  both  parties  in  assess- 
ing the  damages,  and  that  but  little,  if  anything,  was 
allowed  by  way  of  prospective  loss  of  earnings.  Judg- 
ment affirmed.    All  concur. 

Vol.  108—2 


Digitized  by 


Google 


18 


SUPREME  COURT  OF  MISSOURI, 


Guenther  v.  The  St.  Louis,  I.  M.  &  S.  Ry.  Co. 


,108        18 
;  99a  *871 


Guenther  v.  The  St.  Loui8,  Iron  Mountain  & 
Southern  Railway  Company,  Appellant 


DIVISION  TWO. 


Bailroad:  injury  to  pedestrian:  neouoencb.  Although  ooeis 
struck  and  killed  while  walking  on  a  railroad  track,  the  company 
will  still  be  liable  if  deceased  was  in  imminent  peril,  and  defend- 
ant's servants  knew  of  such  peril  in  time  to  have,  by  the  exercise 
of  ordinary  care,  avoided  the  accident^  or  if  the  employes,  by  the 
exercise  of  ordinary  care,  could  have  become  aware  of  tiie  peril  in 
time  to  have  done  so  and  failed  in  that  regard,  and  owing  to  such 
failure  the  deceased  was  killed. 

DAMAGE.    The  damages  to  be  recovered  in 


such  case  are  the  fixed  sum  of  $5,000. 

: : .    One  is  not  a  trespasser  on  a  railroad  track 

who  has  been  accustomed  to  use  it  for  a  long  time  with  the  com- 
pany's tacit  permission.    (LeMay  v.  Railroad,  105  Mo.  861.) 


Appeal  from  St.  Louis  City  Circuit  CourL- 
Withrow,  Judge. 


-Hon.  J.  E. 


Affirmed. 

H,  S.  Priest  for  api)ellant. 

(1)  The  demurrers  to  the  evidence  should  have 
been  sustained.  First  The  deceased  was  a  trespasser 
upon  the  defendant's  tracks,  and  its  servants  owed  him 
no  duty  except  that  of  not  wilfully  injuring  him,  and  of 
this  there  is  no  evidence.  Barker  v.  Bailroad^  98  Mo. 
50;  R.  S.  1889,  sec.  2611.  Second.  The  deceased  was 
guilty  of  contributory  negligence,  which  continued 
down  to  the  very  moment  of  the  collision,  and  was 
the  most  conspicuous  cause  in  its  production.  The 
inexorable  principle,  however  little  the  impression 
it  makes  in  some  cases,  is  that  if  thfe  injured  party 
could  by  the  exercise  of  ordinary  care  have  avoided  the 
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results  of  the  defendant's  negligence  he  cannot  recover. 
Schadbs  V.  Wheel  Co,^  56  Mo.  173  ;  Smith  t.  Railroad^ 
61  Mo.  590 ;  Fletcher  v.  Hailroad,  64  Mo.  490 ;  Lenix 
V.  Railroad^  76  Mo. ;  Hixon  v.  Railroad^  80  Mo.  335 ; 
Bell  V.  Railroad^  86  Mo.  612 ;  Kelly  t.  Railroad^  88  Mo. 
534 ;  Yancey  v.  Railroad^  93  Mo.  433 ;  Thompson,  Neg- 
ligence, 1149  ;  Railroad  v.  Wynn,  19  Ga.  440 ;  Morris 
V.  Railroadj  4  Zab.  268 ;  MacJcey  v.  Railroad^  27  Barb. 
52S\  Sheffield  v.  Railroad,  21  Barb.  339;  Railroad  "D. 
Kean^  28  Am.  &Eng.  R.  R.  Cases,  580 ;  Yniesterv.  Rail- 
road, 29  Am.  &  Eng.  R.  R.  Cases,  297 ;  NichoVs  Adm'r 
V.  Railroad,  25  Rep.  172 ;  0' Brienv,  McClinchy,  68 Mo. 
552 ;  Dlauhi  v.  Railroad,  16  S.  W.  Rep.  281 ;  Boyd  v. 
Railroad,  16  S.  W.  Rep.  909.  ( 2 )  The  court  erred  in 
admitting  evidence  of  the  frequency  of  the  use  of  the 
track  by  persons  as  a  footway.  (3)  The  plaintiff's 
instruction  was  wrong.  First  It  ignores  the  issue 
made  by  the  pleadings.  Second.  It  is  inapplicable 
to  the  character  of  the  case  made  by  the  evidence.  ( 4 ) 
Each  of  the  refused  instructions  requested  by  defendant 
should  have  been  given.  They  each  declare  elementary 
propositions  of  law  peculiarly  applicable  to  this  case. 

Rassieur  &  ScJtnurmacher  for  respondent. 

(1)  Plaintiff's  evidence  did  make  out  a  prima 
fa^ie  case.  Besides  defendant  is  not  in  a  position  to 
ask  this  court  to  review  the  action  of  the  trial  court  in 
overruling  its  demurrer  at  the  close  of  plaintiff 's  case, 
because  it  proceeded  to  introduce  evidence  in  its  own 
behalf,  and  thereby  waived  the  demurrer.  Bowen  v. 
Railroad,  95  Mo.  268 ;  Guenther  v.  Railroad,  95  Mo. 
286 ;  Dahlstrom  v.  Railroad,  96  Mo.  99  ;  Eswinv,  Rail- 
road, 96  Mo.  290  ;  McPherson  v.  Railroad,  97  Mo.  253 ; 
Hilz  V.  Railroad,  101  Mo.  36.  (2)  Although  plain- 
tiff's  husband  was  guilty  of  contributory  negligence  in 
being  a  trespasser  on  defendant's  track,  this  of  itself 
will  not  defeat  plaintiff's  right  of  recovery.    Micks  v. 
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Railroad,  64  Mo.  430 ;  Rine  v.  Railroad,  88  Mo.  392 ; 
Rine  v.  Railroad,  100  Mo.  228 ;  Dunkman  t>.  Railroad, 
95  Mo.  232 ;  Barker  v.  Railroad,  98  Mo.  50 ;  Kellny  v. 
Railroad,  101  Mo.  67 ;  Oueritherv.  Railroad,  95  Mo.  286 ; 
Williams  v.  Railroad,  96  Mo.  276  ;  JFrickv,  Railroad,  75 
Mo.  695 ;  Hanlon  v.  Railroad,  104  Mo.  381.  ( 3 )  The  court 
properly  overruled  defendant's  objection  to  the  evidence 
relating  to  the  use  of  the  track  as  a  footway.  First. 
Because  defendant  objected  solely  on  the  ground  that 
the  evidence  was  incompetent.  The  evidence  was  clearly 
competent.  On  defendant's  theory,  if  there  was  any 
objection,  it  was  that  the  evidence  was  immaterial  and 
irrelevant.  But  defendant  did  not  interpose  such 
objection  in  the  trial  court,  and,  therefore,  cannot  do  so 
here.  Skcond.  The  evidence,  however,  was  material. 
If  persons  were,  and  for  a  long  time  had  been,  in  the 
habit  of  walking  along  the  defendant's  tracks  at  the 
point  of  the  accident,  then  defendant's  sen^ants  had 
reason  to  apprehend  their  presence  there,  and  it  became 
their  duty  to  "be  at  their  posts  and  to  keep  a  lookolit 
on  the  track  to  avert  accidents."  Ohienther  v.  Railroad, 
95  Mo.  286,  and  cases  cited  under  point  2.  (4)  The 
plaintiff's  instructions  were  correct,  and  defendant's 
were  properly  refused.  Guenther  v.  Railroad,  95  Mo. 
286.  (6 )  The  cause  was  retried  in  the  circuit  court  in 
conformity  to  the  previous  decision  of  this  court,  and 
the  same  points  now  urged  were  then  presented.  For 
these  reasons  alone  the  judgment  should  be  affirmed. 
Adair  Co.  v.  Ownby,  75  Mo.  282 ;  Bank  v.  Taylor^  62 
Mo.  338 ;  Overall  v.  Ellis,  38  Mo.  209. 

Thomas,  J. — This  is  the  second  appeal  by  defendant 
in  this  case.  95  Mo.  286.  This  record  presents  sub- 
stantially the  same  facts  that  the  former  record  pre- 
sented, except  that  plaintiff  offered  no  evidence  as  to 
whether  or  not  the  railroad  embankment  at  the  point  of 
the  accident  was  within  the  line  of  Main  street  of  the 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  21 

Guenther  ▼.  The  St.  Louie,  I.  M.  &  S.  Ry.  Co. 

city  of  St.  Louis,  and  we  refer  to  the  opinion  of  the 
court  on  the  first  appeal  for  a  statement  of  the  facts  and 
the  issues  of  the  case. 

On  a  retrial  the  court  gave  the  following  instruc- 
tion at  the  instance  of  the  plaintiff:  ''The  court 
instructs  the  jury  that,  although  the  deceased  Guenther 
was  guilty  of  negligence  in  walking  upon  defendant's 
track,  yet  if  the  jury  believe  from  the  evidence  that 
while  so  upon  the  track  said  Guenther  became  in  immi- 
nent peril  of  being  struck  by  the  defendant's  train, 
and  the  defendant's  employes  in  charge  of  said  train 
became  aware  of  his  peril  of  being  struck,  in  time  to 
have  enabled  them,  by  the  exercise  of  ordinary  care,  to 
stop  said  train,  and  to  have  averted  the  injury  to  said 
deceased,  or  if  the  jury  believe  that  said  employes,  by 
the  exercise  of  ordinary  care,  could  have  become  aware 
of  his  i)eril  in  time  to  have  done  so ;  and  that  they  failed 
to  exercise  such  care  and  stop  said  train,  and  that  by 
reason  of  the  failure  to  stop  said  train  the  said  Guen- 
ther was  struck  and  killed,  then  the  jury  should  find 
for  plaintiff.  If  the  jury  find  a  verdict  for  the  plaintiff 
they  will  assess  the  damages  at  the  sum  of  $5,000. 
Under  the  law  the  verdict,  if  for  the  plaintiff,  cannot  be 
for  a  larger  or  smaller  sum." 

The  defendant  asked  and  the  court  gave  the  follow- 
ing: "If  the  jury  find  from  the  evidence  that  the 
deceased,  Jacob  Guenther,  stepped  upon  the  western 
track  of  the  defendant's  railway  just  before  the  acci- 
dent, in  front  of  a  passenger  train  approaching  thereon 
from  the  north,  and  that  he  could  have  seen  or  heard 
said  train  if  he  had  looked  or  list-ened,  and  that  he 
went  on  said  track  without  looking  or  listening  for  the 
same,  and  was  struck  by  said  train,  then  the  verdict 
should  be  for  the  defendant,  unless  the  jury  further  find 
from  the  evidence  that  said  train  could  have  been  stopped 
by  the  employes  of  defendant  in  charge  of  said  train  by 
the  exercise  of  ordinary  care  and  prudence  in  time  to 
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prevent  the  injury,  after  they  became  aware,  or  might 
have  become  aware  by  the  exercise  of  ordinary  care,  of 
the  peril  of  said  deceased  while  on  said  track." 

These  instructions  presented  the  issues  of  fact  to 
the  jury  in  strict  accordance  with  the  principles 
announced  by  this  court  on  the  former  appeal  in  this 
case,  and  every  question  now  pressed  for  consideration 
was  fully  answered  then.  ^ 

In  LeMay  u.  Railroad^  105  Mo.  361,  decided  by 
division  number  1  of  this  court  June  29,  1891,  Sher- 
wood, C.  J.,  speaking  for  that  division  said :  "If  the 
deceased  and  others  had  for  a  long  space  of  time  by  the 
tacit  permission  of  the  defendant  company  been  accus- 
tomed to  use  the  track  of  the  defendant's  road  for  the 
purpose  of  towing  sand,  boats,  then  he  was  not  a  tres- 
passer within  the  meaning  of  the  statute,  and  this  case, 
is,  therefore,  brought  within  the  principle  announced  in 
Williams  v.  Railroad^  96  Mo.  275,  and  cases  cited." 

The  LeMay  case  and  the  former  opinion  in  the 
case  at  bar  are  decisive  of  every  question  now  before 
the  court,  and  the  judgment  is,  therefore,  affirmed.  All 
concur. 


Tittman,  Public  Administrator^  v.  Green,  Appellant. 


DIVISION  TWO. 


1.  Trustee:  action  on  bond:  surety:  evidence.  The  order 
appointing  the  trustee  is  properly  admitted  in  eviaence  in  an  action 
against  a  surety  on  the  former's  bond. 

2.     :    :    :  .    A  receipt  from  the  trustee  as 

such  to  himself  as  curator  of  the  cestui  que  irvM,  executed  after 
the  assumption  of  the  trust  and  the  giving  of  the  trustee's  bond, 
and  presented  to  the  probate  court  on  a  settlement  of  his  accounts 
as  guardian  and  curator,  was  competent  against  the  surety  as 
evidence  that  thereafter  the  curator  held  the  ebcate  of  his  woid  in 
his  capacity  as  uubCee. 
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Curator :  separate  accounts.  The  mere  fact  of  the  failure  of  a 
curator  to  keep  separate  the  trust  and  his  personal  funds  is  not 
conclusive  of  a  devastavit. 


4.     :  SOLVENCY :  evidence.    The  solvency  of  the  curator  is  a 

material  fact  on  the  question  of  such  devastavit, 

6.  Two  Fiduciary  Belations:  election  :  accounting  for  funds. 
Where  the  same  person  succeeds  himself  in  a  new  fiduciary  rela- 
tion, if  he  is  clearly  entitled  to  the  trust  fund  m  the  new  relation, 
he  is  entitled  to  make  an  election  to  so  hold  it,  and  if  he  does  so  by 
some  affirmative,  imequivocal  act,  from  that  time  he  will  be  required 
to  account  in  his  new  trust  relation. 

Appeal  from  St  Louis  City  Circuit  Court. — Hon. 
Jacob  Klein,  Judge. 
Affirmed. 

Lee  &  Ellis  and  Jos.  S.  Laurie,  fov  appellant. 

(1)  Branclij.at  the  expiration  of  his  term  of  office 
as  curator,  was  in  default,  and  his  official  bond  in  that 
capacity  was  answerable  accordingly.  When  he 
assumed  the  duties  of  the  succeeding  office  of  trustee 
and  gave  a  new  bond  prospective  in  terms,  the  sureties 
thereon  did  not  become  liable  for  any  defaults  of  the 
prior  term  of  office.  Farrar  v.  United  States^  B  Pet. 
373;  United  States  v.  Boyd,  15  Pet.  187;  United 
Slates  V.  Eckford,  4  How.  250 ;  Vivian  v.  Otis,  24  Wis. 
618;  School  District  v.  McDonald^  39  Iowa,  664; 
Bissell  V.  Sexton,  66  N.  Y.  58 ;  Rochester  t).  Randall^ 
105  Mass.  295 ;  Black  v.  Ohlander,  135  Penn.  St.  526 ; 
State  V.  Finn,  98  Mo.  532.  For  the  purposes  of  this 
suit  we  have  the  right  to  say  that  the  sole  condition  of 
said  bond  is  that  said  Branch  shall  account  for  and  pay 
over,  when  lawfully  required  so  to  do,  all  sums  of 
money  coming  into  his  hands  as  such  trustee.  State 
ex  rel.  Koch  v.  Roeper,  9  Mo.  App.  21 ;  s.  o.,  82  Mo.  57. 
(2)  The  doctrine  known  as  ''transmutation  by  oper- 
ation of  law'^  is  not  applicable  to  this  case.  First, 
there  was  no  final  settlement  in  the  probate  court  of  the 
cnratorship.  ''An  executor,  who  is  also  trustee  under 
a  will,  cannot  be  considered  as  holding  any  part  of  the 
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assets  in  the  latter  capacity  nntii  he  has  settled  an 
account  in  the  probate  court  as  executor,  on  which  he 
is  credited  as  executor  with  the  amount  which  he  holds 
as  trustee/^  Hall  v.  Cushing^  9  Pick.  895,  409 ; 
ConJcey  v.  Dickinson,  13  Mete.  51 ;  Crocker  v.  Dillon^ 
133  Mass.  9 ;  Perry  on  Trusts,  sec.  263 ;  2  Williams  on 
Executors,  p.  1506,  note  m.  "  Until  he  has  settled  his 
account  as  executor  in  the  probate  court  his  sureties  on 
his  guardianship  bond  are  not  liable  thereon  for  his 
neglect  to  pay  such  portion."  FisKs  Appeal,  4  Cent. 
Rep.  (Penn.)  727.  Second,  the  trust  funds  belonging 
to  the  estate  were  not  in  the  possession  of  the  curator 
when  he  qualified  as  trustee  ;  consequently,  there  was  no 
subject-matter  for  the  rule  to  act  upon.  Ruffin  t). 
Harrison,  81  N.  C.  208 ;  Taylor  v.  Deblois,  4  Mason, 
131 J  Crocker  v.  Dillon,  133  Mass.  91 ;  Seegar  v.  State, 
6  H.  &  J.  162;  W^lso^  v.  Wilson,  17  Ohio  St.  150; 
Baker  v.  Wood,  42  Ala.  644 ;  Weaver  v.  Thornton,  63 
Ga.  655;  State  v.  Hearst,  12  Mo.  366;  Walker  x. 
Walker,  25  Mo.  367.  (3)  The  court  erred  in  admit- 
ting  as  evidence  the  order  of  the  circuit  court  appoint- 
ing Branch  trustee,  and  the  instrument  purporting  to 
be  a  receipt  from  Branch,  as  curator,  to  himself  as 
trustee.  Slate  ex  rel.  v,  Hoeper,  9  Mo.  App.  21 ;  s.  c, 
82  Mo.  ;  United  Slates  v.  Boyd,  50  How.  29;  United 
States  V.  Eckford,  1  How.  250 ;  Greenl.  on  Ev.,  sec.  187; 
10  Am.  State  Rep.  847. 

Rassieur  &  Schnurmacher  for  respondent. 

(1)  Where  a  person  having  acted  in  one  trust 
cai)acity  succeeds  himself  in  another  trust  capacity,  so 
that  he  unites  in  himself  the  relation  of  creditor  and 
debtor,  inasmuch  as  he  cannot  maintain  an  action 
against  himself  and  recover  judgment  and  satisfaction, 
the  law  will  assume  and  consider  that  he  has  actually 
received  in  his  new  oflSce  the  amount  owing  by  him  in 
his  old.    State  to  use  v.  Hearst,  12  Mo.  365 ;  Walker^  s 
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AdmW  V.  Walker^  25  Mo.  365;  Taylor  v.  DehloiSy  4 
Mason,  131 ;  Oilmer  v.  Baker^  24  W.  Va.  72 ;  State  to 
use  GabU  d.  CTieston^  51  Md.  362 ;  Watkins  n.  State^  2 
Gill  &  Johns.  220 ;  Seegar  t).  State^  6  Hams  &  Johns. 
162;  OoUesherger  ©.  Taylor,  19  N.  T.  160;  United 
States  V.  May,  4  Mackey,  4.  (2)  And  the  foregoing  rule 
will  be  applied  although  no  formal  discharge  has  been 
obtained  from  the  first  trust  office ;  it  is  sufficient  that 
the  fiduciary  debtor  is  entitled  to  the  trust  fund  in  his 
new  capacity,  and  has  indicated  by  some  affirmative 
act  that  he  has  entered  upon  the  new  office.  State  to  use, 
etc.,  V.  Chestoriy  51  Md.  352 ;  Watkins  v.  State,  2  Gill 
&  Johns.  220.  (3)  A  devastavit  on  the  part  of  the 
trustee,  while  acting  in  the  first  capacity,  will  not  pre- 
vent the  appbcation  and  operation  of  the  rule;  it  is 
enough  that  he  be  solvent  or  able  to  pay  when  the  second 
capacity  is  accepted  by  or  fastens  itself  upon  him. 
Oilmer  v.  Baker,  24  W.  Va.  72,  92 ;  State  v.  Cheston, 
51  Md.  352.  (4)  Tfie  distinction  between  the  cases 
cited  by  appellant  and  the  foregoing  cases  is  this: 
Where  one  succeeds  himself  in  the  same  office  for  several 
successive  terms,  and  gives  new  bonds  for  each  term,  or 
where  an  incumbent  in  office  gives  several  bonds  during 
the  same  term,  and  in  either  case  is  guilty  of  defalcation, 
he  does  not  thereby  become  his  own  creditor.  In  case 
he  has  violated  his  trust  by  conversion  of  the  assets,  or 
otherwise,  during  any  particular  term,  of  at  any  partic- 
ular time,  the  right  to  sue  does  not  vest  in  him ;  the 
party  aggrieved  may  bring  action  and  recover  from  the 
sureties  upon  the  bond  in  force  when  the  breach 
occurred.  But  where  the  principal  has  succeeded  him- 
self in  another  capacity,  so  that  he  has  become  his  own 
creditor,  the  rule  contended  for  applies.  (5)  The 
court  did  not  err  in  receiving  the  order  of  Branch's 
appointment  and  Branch's  receipt  in  evidence.  First 
The  bond  refers  to  the  appointment  and  was  given  in 
the  same  judicial  proceedings  which  led  to  the  appoint- 
ment J  the  sureties  were  chargeable  with  notice  thereof. 
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Bigelow  on  Estop.  373.  Second,  The  receipt  was  com- 
petent :  ( a  )  As  an  admission  of  Branch  not  conclusive, 
but  prima  facie.  ( J  )  As  an  "  act "  of  Branch  tending 
to  show  that  he  had  assumed  the  new  oflSce.  Brandt  on 
Suretyship,  sec.  618,  etseq. ;  State  v.  Dailey^  62  Mo.  601 ; 
State  to  use^  etc.y  v.  Roeper^  82  Mo.  67.  Third.  But 
even  if  the  evidence  was  incompetent,  it  would  not  fur- 
nish ground  for  reversal ;  the  same  facts  were  developed 
by  appellant  through  the  testimony  of  his  witness 
Branch,  and  the  case  was  tried  before  the  court  without 
a  jury.  Faiher  Mathew  Society  v.  FltzwilUamSj  84 
Mo.  406 ;  8.  c,  12  Mo.  App.  446. 

Gantt,  p.  J. — ^This  is  an  action  on  a  bond  executed 
by  Joseph  W.  Branch  as  principal,  and  the  appellants, 
James  Green  and  Robert  B.  Brown,  as  sureties.  The 
plaintiflP  sues  on  this  bond  93  the  legal  representative  of 
Mrs.  Florence  E.  Garrison,  deceased.  A  trial  was  had 
in  the  circuit  court  of  the  city  of  St.  Louis,  and  on  June 
22,  1889,  judgment  was  rendered  against  James  Green, 
the  appellant,  surety  on  said  bond,  for  $21,200.36.  A 
motion  for  new  trial  was  overruled,  and  appeal  taken  to 
this  court. 

The  petition  alleges  that  Florence  Eliza  Garrison, 
nee  Crookes,  died  on  December  14,  1886,  and  that  plain- 
tiff, as  public  administrator,  took  charge  of  her  estate, 
in  pursuance  of  an  order  of  the  probate  court  of  the  city 
of  St.  Louis,  made  July  9,  1888  ;  that  on  November  13, 
1883,  Joseph  W.  Branch  was  duly  appointed  trustee  of 
the  estate  of  said  Florence,  by  the  circuit  court  of  the 
city  of  St.  Louis,  and  that  said  Branch,  as  Quch  trustee, 
on  the  same  day,  in  obedience  to  the  order  of  said 
court,  executed  a  bond  to  said  Florence,  in  the  sum  of 
$42,000,  with  James  Green  and  Robert  D.  Brown  as 
sureties,  conditioned  that  said  Branch  "should  well 
and  truly  perform  his  duties  as  such  trustee,  and  should 
account  for  and  pay  over,  when  lawfully  required  so  to 
do,  all  sums  of  money  coming  into  his  hands  a«  such 
trustee ;"  and  for  breach  of  said  bond  assigns  that  said 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  27 

Tittman  v.  Green. 

Branch,  as  such  trustee,  on  Deceinber  28,  1883,  received 
into  his  hands,  custody,  care  and  charge  the  sum  of 
$20,767.11  of  the  trust  fund  of  which  said  Florence  (now 
deceased )  was  and  is  the  beneficiary,  and  that  upon 
her  death  as  aforesaid,  and  when  plaintiff  took  charge 
of  the  estate  of  said  Florence,  said  Branch  was  lawfully 
required  to  account  for  said  sum,  and  pay  the  same 
together  with  interest,  to  plaintiff;  but  that  he  failed 
and  refused  so  to  do.  Judgment  is  prayed  in  accord- 
ance with  the  premises. 

The  answer  of  defendant,  James  Green,  who  is  one 
of  the  sureties  on  said  bond,  and  the  appellant  herein, 
is  a  geneml  denial,  and  further  avers  that  prior  to  the 
commencement  of  said  suit  said  Branch,  as  such  trustee, 
had  accounted  for  and  paid  over  to  said  Florence  E. 
Garrison  and  her  estate  all  sums  of  money  due  from* 
him  by  reason  of  his  relation  to  her  as  trustee.  A  gen- 
eral reply  was  filed  to  said  answer.  Branch,  as  princi- 
pal, and  Robert  B.  Brown,  as  cosurety,  with  appellant, 
were  also  named  as  defendants  in  the  petition,  but  the 
cause  was  dismissed  by  plaintiff  as  to  said  parties,  pre- 
ceding the  trial. 

Upon  the  trial,  the  plaintiff,  in  order  to  sustain  the 
issues  on  his  part,  proved  his  title  to  the  oflSce  of  public 
administrator  of  St.  Louis  and  qualification  as  such ;  the 
death  of  Florence  E.  Garrison ;  the  order  of  the  probate 
court  directing  him  to  take  charge  of  the  estate  of 
Mrs.  Florence  E.  Garrison,  deceased,  upon  the  applica- 
tion of  one  of  her  heirs.  He  also  proved  that  Mrs.  Garri- 
son was  Florence  E.  Crookes,  the  daughter  of  Joseph 
W.  Crookes,  deceased. 

He  then  read  in  evidence  the  following  order  of  the 
circuit  court  of  the  city  of  St.  Louis : 

^'Tuesday,  November  13,  1883. 

"In  the  matter  of  Florence  Eliza  Crookes. 

"Now  at  this  day  comes  Florence  Eliza  Crookes  in 
her  own  proper  person,  and  submits  to  the  court  the 
I)etition  filed  herein,  and  moves  that  Joseph  W.  Branch 
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be  api)ointed  as  her  trastee  ;  the  court  having  examined 
said  petition  as  to  said  application,  and  she  pow  in  open 
court  admitting  that  said  application  is  made  by  her 
of  her  own  free  will,  and  that  the  facts  set  forth  in  said 
petition  are  true,  being  fully  advised,  finds,  firsts  that 
on  November  1,  1874,  Joseph  W.  Crookes,  the  father  of 
her,  the  said  Florence  Eliza  Crookes,  died  leaving  a 
will,  which  was  thereafter  admitted  to  probate  in  the 
probate  court  of  the  county,  now  city,  of  St.  Louis, 
wherein  he  devised  to  her  certain  property,  appointed 
a  curator  for  her  during  her  minority,  provided  that 
upon  her  attaining  her  majority  that  her  said  curator 
should  turn  said  estate  over  to  her  trustee,  to  be  held 
by  him  for  her  sole  and  separate  use  and  benefit,  to  be 
used  and  enjoyed  by  her  free  from  any  management  or 
control  of  any  husband  which  she  might  at  any  time 
have ;  second^  but  that  her  said  father  did  not  appoint 
or  make  any  provision  for  the  appointment  of  a  trustee 
for  her ;  tliird^  that  she,  the  said  Florence  Eliza 
Crookes,  has  attained  her  majority ;  fourth^  that  her 
curator  holds  estate  amounting  to  $20,767.11,  subject  to 
the  order  of  her  trustee,  when  appointed  ;  and  the  court 
being  of  opinion  that  in  the  exercise  of  its  chancery 
powers  it  may  make  the  appointment  prayed,  and  that 
the  same  should  be  made,  it  is,  therefore,  ordered  by  the 
court,  that  Joseph  W.  Branch,  of  the  city  of  St.  Louis, 
be,  and  he  is  hereby,  appointed  trustee,  with  all  the 
powers  and  authority  in  and  by  said  will  vested  in  the 
trustee  of  her,  the  said  Florence  Eliza  Crookes,  and  said 
Joseph  W.  Branch  here,  in  open  court,  accepts  said 
trust  and  files  his  bond  in  the  sum  of  $42,000,  with 
Robert  B.  Brown  and  James  Green  as  sureties,  condi- 
tioned for  the  faithful  discharge  of  said  trust,  which 
bond  the  court  now  approves." 

Plaintiff  then  introduced  said  bond,  which  is  as 
follows : 

"Know all  men,  that  Joseph  W.  Branch,  as  prin- 
cipal,   and   Robert   B.   Brown   and   James   Green,  as 
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secur !ti  ^s,  are  held  and  firmly  bound  unto  Florence  Eliza 
Crookes,  in  the  penal  sum  of  $42,000,  lawful  money  of 
the  United  States,  to  the  payment  whereof  they  bind 
themselves,  their  heirs,  executors  and  administrators 
firmly  by  these  presents.  Sealed  with  their  seals  at  the 
city  of  St.  Louis,  state  of  Missouri,  this  thirteenth  day 
of  November,  A.  D.  1883.  The  conditions  of  the  above 
obligation  are  such,  that,  whereas  the  said  Joseph  W. 
Branch  has  on  this  day  been  appointed  trustee  of  said 
Florence  Eliza  Crookes.  Now,  therefore,  if  said  Joseph 
W.  Branch  shall  well  and  truly  perform  his  duties  as 
such  trustee,  and  shall  account  for  and  pay  over,  when 
lawfully  required  so  to- do,  all  sums  of  money  coming 
into  his  hands  as  such  trustee,  then  the  bond  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

" (  Signed )  Joseph  W.  Branch,     [  Seal. ] 

"  Robert  B.  Brown,     [  Seal.] 
'^  James  Green,  [  Seal.] " 

Plaintiff  next  offered  in  evidence  a  paper  shown  to 
have  been  signed  by  Joseph  W.  Branch,  which  reads  as 
follows : 
"$20,767.11  St.  Louis,  December  28, 1883. 

*'  Received  of  Joseph  W.  Branch,  curator  of  Flor- 
ence Eliza  Crookes,  $20,767.11  as  her  estate  in  full. 

**  [  Signed  ]  Joseph  W.  Branch, 

"Trustee  of  Florence  Eliza  Crookes-Garrison." 

Defendant  objected  to  the  admission  of  said  paper, 
because  it  was  not  an  official  act,  but  an  ex  parte  and 
voluntary  statement  of  the  trustee  subsequent  to  the 
execution  of  the  bond,  and,  therefore,  not  competent  as 
against  the  sureties.  Said  objection  was  overruled,  and 
defendant  excepted. 

Plaintiff  also  offered  in  evidence  the  will  of  the  late 
Joseph  W.  Crookes,  and  the  settlement  made  by 
Branch,  as  curator  of  Florence,  in  the  probate  court,  on 
July  1,  1881,  but  upon  objection  of  defendant  said 
instruments  were  excluded.     A  formal  demand  by  the 
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plaintiflP  on  Branch,  as  trustee  for  the  balance  alleged 
to  be  due,  and  his  failure  to  respond,  were  also  shown. 
Plaintiff  then  rested,  and  defendant  offered  an  instruc- 
tion, in  the  nature  of  a  demurrer  to  the  evidence,  which 
was  refused  by  the  court,  and  defendant  excepted. 

Defendant  thereupon  called  to  the  witness  stand 
Joseph  W.  Branch  himself,  who  testified  to  the  effect 
that  Florence  Crookes  ( who  afterwards  married  Garri- 
son) was  his  niece;  that  he  qualified  as  her  curator 
after  the  death  of  her  father,  which  occurred  in  Novem- 
ber, 1874,  and  that,  at  various  dates  during  the  interval 
between  1875  and  1880,  he,  as  her  curator,  received 
from  the  executor  of  her  father's  estate  sums  of  money 
aggregating  about  $20,000,  which  sums,  when  received, 
he  entered  to  the  credit  of  his  individual  account,  and 
that  he  invested  and  used  the  entire  amount  on  his 
own  account,  and  in  his  own  private  business  enter- 
prises, except  the  sum  of  $4,000,  which,  in  1879,  he 
invested  in  a  loan  for  five  years  to  Mr.  Alexander, 
secured  by  deed  of  trust,  and  which  was  repaid  to  him 
by  Alexander  in  May,  1884.  In  regard  to  this  Alex- 
ander investment,  however,  he  is  very  indefinite.  He 
had  loaned  him  $24,000  altogether,  and  the  note  and 
mortgage  were  in  his  individual  name.  He  says,  "he 
calculated  $20,000  of  it,  Alice,  and  $4,000  for  Eliza." 
No  further  explanation  is  given  why  he  intended  Alice 
should  have  the  larger,  and  Eliza  the  smialler,  amount. 

He  testified  that  on  the  twenty-eighth  day  of 
December,  1883,  the  date  of  the  receipt,  he  went  through 
no  formality  of  transferring  from  himself,  as  curator,  to 
himself,  as  trustee,  the  money  he  held  for  his  ward  and 
beneficiary  further  than  executing  the  receipt  in  evi- 
dence, and  exhibiting  the  same  to  the  probate  court. 
He  kept  no  separate  bank  account  as  trustee  of  this 
fund.  When  he  collected  it,  it  went  into  his  private 
bank  account,  and  was  used  by  him.  He  says  in 
explanation  of  the  receipt,  that  he  gave  it  as  a  settle- 
ment with  the  probate  court  of  his  curatorahip.    He 
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charged  himself  with  interest  on  the  trust  fund  in  his 
annual  settlements,  and  when  questioned  by  Major  Lee 
on  this  i)oint  says  he  was  receiving  interest  from  various 
sources,  and  that  it  might  have  been  actual  interest  with 
which  he  was  charged.  It  appeared  that  on  December 
28,  1883,  his  balance  in  one  bank  was  $465.08.  When 
pressed  by  counsel  to  know  if  he  had  other  means  on 
that  day,  he  says :  *'  Sometimes  I  had  large  sums  of 
nxoney  outside  of  my  bank  account."  Could  not  from 
memory  say  he  had  or  had  not  other  moneys  that  day. 

Counsel  also  went  through  a  long  account  of  the 
witness  to  show  payments  to  his  ward  after  the  exhibit 
for  final  settlement  was  filed,  but  Mr.  Branch  very 
frankly  says  that  he  charged  his  ward  with  all  those 
payments  and  he  was  not  entitled  to  further  credit  for 
them.  Although  the  court  excluded  the  final  settle- 
ment on  the  objection  .of  counsel  for  the  defendant, 
they  examined  Branch  on  all  the  debits  and  credits, 
and  for  all  practical  purposes  it  was  before  the  trial 
court,  and  showed  a  balance  of  $20,767  due  the  ward. 

On  cross-examination,  it  was  clearly  shown  that 
Joseph  W.  Branch  was  on  December,  1883,  worth 
between  $160,000  and  $170,000,  over  and  above  all  his 
liabilities.  His  credit  was  first  class.  He  was  the 
owner  of  a  large  business  house  under  the  firm-name  of 
Branch,  Crookes  &  Co.  He  discounted  all  his  bills  for 
merchandise  and  material.  His  partners  simply  had 
an  interest  in  the  profits  of  the  business.  He  testified 
he  was  amply  able,  at  the  time  he  qualified  as  trustee, 
to  turn  over  the  amount  due  his  ward.  He  succeeded 
himself  in  the  trust,  but  if  anyone  else  had  been 
appointed  he  could  have  turned  over  the  amount. 

I.  There  was  no  error  in  admitting  the  order 
appointing  the  trustee.  It  was  a  substantive  fact 
essential  to  the  plaintiff 's  case.  It  was  necessary  to 
inform  the  court  of  the  relation  Branch  bore  to  Miss 
Crookes,  and  defendant  having  bound  himself  by  the 
terms  of  the    bond  for   the  faithful  performance  of 
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Branch' 8  duty  as  trustee,  it  followed  that  the  court 
could  inquire  into  the  appointment  to  know  its  extent 
and  limitations,  and  defendant  was  not  only  chargeable 
with  notice  of  that  order  and  its  contents,  but  was 
estopped  from  denying  it.  Bigelow  on  Estoppel  [  5  Ed,] 
p.  376. 

II.  Nor  was  there  any  error  in  admitting  the 
receipt  in  evidence.  It  was  an  admission  made  after 
the  trust  was  assumed,  and  at  a  time  when  defendant 
was  standing  sponsor  for  Branch's  conduct.  It  related 
directly  to  the  business  in  hand.  While  the  principal 
is  acting,  his  declarations  may  be  so  interwoven  with 
his  acts,  as  to  stand  in  direct  connection  with  them  and 
form  part  of  the  res  gestcB.  Brandt  on  Suretyship,  sec. 
518. 

It  is  true,  the  court  on  the  defendant's  objection, 
and  we  think  erroneously,  excluded  the  settlement 
when  it  was  oflfered  by  the  plaintiff,  but  the  defendant 
suflSciently  proved  by  Branch  that  he  had  made  a  final 
settlement  in  the  probate  court,  and  that  the  balance 
against  him  was  the  amount  6t  this  receipt,  and  that 
he  gave  this  receipt  as  a  settlement  with  that  court. 
While  open  to  explanation  as  other  receipts,  it  was 
competent  evidence  as  an  admission  of  the  principal 
against  himself.  State  to  use  v.  Itoeper^  82  Mo.  57 ; 
State  to  use  v.  Dailet/y  52  Mo.  601 ;  Father  Mathew 
Society  v.  Fitzwilliams^  84  Mo.  406.  Nor  can  we  look 
upon  this  receipt  as  a  mere  form.  When  his  ward 
reached  her  majority,  the  guardianship  was  required 
by  the  law  to  be  settled.  While  the  defendant  has  pre- 
vented that  settlement  from  going  into  this  record,  he 
has  shown  by  his  own  witness  that  he  actually  made  a 
settlement.  The  other  evidence  shows  he  has  assumed 
a  new  fiduciary  relation  to  his  ward.  He  was  now  her 
trustee,  and  he  alone  could  give  acquittances  for  her. 
This  receipt  presented  to  the  probate  court  was  an 
unmistakable  and  unequivocal  act,  by  which  he 
intended  that  court  to  understand  he  henceforth  held 
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the  estate  of  his  ward  by  virtue  of  his  appointment  as 
trustee.     It  was  a  voucher  required  of  all  fiduciaries. 

III.  The  important  question  in  this  case,  and  one 
discussed  with  great  ability  on  both  sides,  is  whether, 
upon  the  whole  evidence,  the  defendant  is  liable  as 
surety  on  the  trustee  bond.  That  the  condition  of  the 
bond  sued  on  is  prospective,  and  that  defendant  cannot 
be  held  for  past  defaults,  is  conceded  by  respondent, 
and  is  too  clear  to  admit  of  discussion  or  require  any 
citation  of  authority.  The  surety  is  not  to  be  held 
beyond  the  terms  of  his  contract.  He  is  bound  by  his 
agreement  and  nothing  else.  Bauer  v.  Cabanne,  105 
Mo.  110.  And,  where  an  officer  succeeds  himself,  his 
sureties  are  only  bound  for  the  breaches  of  duty  occur- 
ring during  the  term  for  which  they  bound  themselves. 
State  to  use  v.  McCormack^  50  Mo.  668 ;  State  ex  rel,  v. 
Alsupy  91  Mo.  172 ;  State  ex  rel.  v.  Finn^  98  Mo.  532. 
But  it  is  conceived  that  these  principles  of  law,  however 
well  settled,  do  not  of  themselves  solve  the  difficulties 
of  this  case.  ^ 

By  the  last  will  of  Joseph  W.  Crookes,  Joseph  W. 
Branch  was  made  a  testamentary  guai'dian  and  curator 
of  Florence  E.  Crookes,  a  minor  daughter  of  the  testa- 
tor, during  minority.  By  the  will  the  testator  further 
provided  that,  upon  Florence  E.  attaining  her  majority, 
said  curator  should  turn  over  her  estate  so  derived  to 
her  trustee,  to  be  held  by  him  for  her  sole  and  separate 
use  and  benefit,  free  from  the  control  of  any  husband  she 
might  at  any  time  have.  In  the  argument  of  counsel,  it 
was  assumed  that  Branch  gave  bond  as  curator,  and,  in 
the  absence  of  a  provision,  in  the  will  exempting  hmi, 
of  course  he  was  required  so  to  do. 

The  testator  did  not  name  her  trustee,  but,  upon 
coming  to  the  age  of  eighteen,  acting  upon  the  well- 
defined  maxim,  that  a  court  of  equity  will  not  suffer  a 
trust  to  fail  for  want  of  a  trustee,  but  will  appoint  one, 
she  applied  to  the  circuit  court  of  the  city  of  St.  Louis 
to  appoint  a  trustee  for  her  to  execute  the  trust  created 
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in  her  behalf  in  her  father's  will.  And,  thereupon,  on 
the  thirteenth  day  of  November,  1883,  the  court  heard 
the  application  and  appointed  Joseph  W.  Branch  as  her 
trustee  with  all  the  powers  in  said  will,  and  at  the  same 
time  Branch  accepted  the  trust  and  filed  his  bond  in  the 
sum  of  $42,000,  with  Brown  and  defendant  Green  as 
his  sureties.  The  court  found  that  she  had  attained  her 
majority ;  that  Branch  held  in  his  hand  as  her  curator 
at  that  time  $20,767.11  of  her  estate,  subject  to  the 
order  of  her  trustee.  Some  two  yeara  previous  to  this, 
Branch  had  filed  his  exhibit  for  a  final  settlement  of  his 
accounts  as  curator,  and  it  had  been  continued  from 
time  to  time. 

On  December  28,  1883,  the  record  of  the  probate 
court,  offered  in  evidence  by  plaintifl*,  shows  that  on 
that  date  Branch  and  Miss  Florence  E.  Crookes,  then 
Mrs.  Garrison,  and  William  O.  Garrison,  her  husband, 
appeared  in  that  court,  and  the  final  settlement  was 
examined,  and  the  court  found  a  balance  in  the  cura- 
tor's hands  of  $20,772.36,  which  the  court  ordered  paid 
over  to  her  trustee  under  appointment  of  the  circuit 
court  in  accordance  with  the  will  of  her  father.  There 
is  a  controversy  between  counsel  as  to  the  action  of  the 
court  in  regard  to  this  entry.  Counsel  for  respondent 
maintains  it  was  admitted  in  evidence,  and  counsel  for 
appellant  as  confidently  assert  it  was  excluded  by  the 
circuit  court.  We  have  carefully  read  the  full  steno- 
graphic rei)ort  of  the  offer,  the  objections,  the  colloquy 
between  counsel,  and  the  court  and  counsel,  and  we 
think  the  record  entry  was  admitted,  but  the  settlement 
itself  was  excluded. 

We  would  not  be  misunderstood.  In  our  view,  the 
curator's  itemized  account,  signed  and  sworn  to,  was  the 
settlement  alluded  to,  objected  to  and  excluded  by 
the  court.  In  contemplation  of  law,  that  paper  and 
accompanying  vouchers  with  the  action  of  the  court 
upon  it,  as  shown  by  the  record,  constitutes  the  settle- 
ment proper.     But  in  all  his  offers  counsel  for  plaintiff 


Digitized  by 


Google        I 


VOL.  108,  OCTOBER  TERM,  1891.  35 

Tittman  v.  Green. 

in  the  circuit  court  drew  a  distinction  between  the  paper 
writing  containing  the  itemized  account,  with  the  affida- 
vit attached,  and  the  record  entry,  and  on  his  final  offer 
he  clearly  indicated  that  he  considered  the  record  entry 
in  book  50,  page  606,  of  the  probate  record  already  in. 

On  the  same  day.  Branch,  who  now  occupied  the 
dual  position  of  curator   and   trustee,   executed    this 
receipt : 
"$20,767.11.  St.  Louis,  December  28,  1883. 

"  Received  of  Joseph  W.  Branch,  curator  of  Flor- 
ence Eliza  Crookes,  $20,767,  as  her  estate  in  full. 

''  Joseph  W.  Branch, 

"  Trustee  of  Florence  Eliza  Crookes-Garrison." 
Branch  says  that,  in  point  of  fact,  on  that  day,  he 
did  nDt,  as  curator,  go  through  any  kind  of  ceremony  or 
formality  of  turning  over  the  actual  money  to  himself  as 
trustee.  Nor  did  he  deposit  that  amount  as  a  trust 
fund  in  any  bank,  and  open  a  new  account  with  himself 
as  trustee.  It  is  now  earnestly  contended  by  counsel 
for  appellant,  that,  inasmuch  as  there  was  not  such  a 
formal  transfer  of  the  fund  itself,  and  as  he  placed 
his  ward's  moneys,  as  he  received  them,  into  his 
private  account,  and  on  that  day  they  were  mingled 
with  his  own,  and  not  kept  separate,  that  he  never 
received  these  moneys  as  trustee;  that  he  had  com- 
mitted a  breach  of  his  curator's  bond,  and  was  guilty 
of  a  devastavit^  and  the  liability  must  fall  on  the  sure- 
ties on  the  curator's  bond,  and  not  on  the  sureties  on 
the  trustee's  bond. 

We  recognize  the  necessity  of  a  careful  discrimina- 
tion here.  We  fully  agree  with  counsel  that  ''  a  fiduci- 
ary cannot  transfer  his  mere  indebtedness  in  one 
capacity  to  himself  in  another  capacity  so  as  to  exon- 
erate his  sureties  in  the  one,  and  throw  the  burden  upon 
his  sureties  in  the  other.  To  make  the  transfer 
valid,  it  must  consist  of  something  more  than  a  mere 
naked  liability.    It  must  be  substantial  assets  if  made 
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by  an  insolvent  fiduciary. "  Gilmer  t.  Baker,  24  W. 
Va.  72.  No  one  could  better,  state  the  reasons  why 
an  executor  or  other  fiduciary,  who  was  already  guilty 
of  a  devastavit^  should  not  be  allowed  at  his  pleasure 
to  shift  his  liabilities  from  one  set  of  sureties  to  another, 
than  Judge  Staples  did  in  Smith  v.  Gregory^  26  Gratt. 
248.  But  in  that  case,  he  says,  also,  "that  the  law  is 
well  settled,  that,  where  an  executor  or  administrator 
having  assets  in  his  hands  becomes  the  guardian  of 
the  legatee  or  distributee,  he  may  elect  to  hold  the 
share  of  such  legatee  or  distributee  in  his  character  of 
guardian ;  and  thus,  while  he  charges  his  sureties  in  the 
guardian  bond,  he  exonerates  those  in  the  administra- 
tion bond.  And  it  is  equally  well  settled,  that  in  order 
to  shift  the  responsibility  from  one  class  of  sureties  to 
the  other,  some  distinct  act  or  declaration  is  necessary 
on  the  part  of  the  executor  or  administrator  indicative 
of  his  intention  to  hold  the  fund  in  his  character  of 
guardian."  Citing  Myers  v.  Wade,  6  Rand.  444;  Swope 
V.  Chambers,  2  Gratt.  319. 

The  decision  of  that  case  turned  largely  upon  the 
fact,  that  long  after  Gregory  qualified  as  guardian  he 
continued  in  his  settlements  to  charge  himself  with  the 
fund  that  he  had  converted  as  executor.  Judge 
Staples  well  said  :  "  When  a  fiduciary  thus  charges 
himself  with  assets,  when  he  deliberately  holds 
himself  out  to  the  world  as  chargeable  in  a  par- 
ticular character,  neither  he  nor  his  sureties  should  be 
permitted  to  destroy  the  effect  of  admissions  thus 
solemnly  made,  by  any  mere  private  entries  of  the 
executor  himself.  *  *  *  We  must  look  to  the 
records  only."  The  court  of  appeals  in  that  case 
bases  its  opinion  on  the  fact  that  a  devastavit  had 
occurred  prior  to  the  attempted  transfer  of  the  liability 
from  the  sureties  of  the  executor  to  those  of  the 
guardian,  and  because  the  transfer  so  called  was  a  pri- 
vate, secret  arrangement  of  the  executor  alone,  and  was 
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not  an  unequivocal,  distinct  act,  showing  his  election  to 
hold  the  fund  as  guardian. 

But,  while  it  is  true  that  a  fiduciary,  guilty  of  a 
devastavit  or  wrongful  conversion,  cannot  thus,  at 
his  pleasure,  shift  the  responsibility  of  one  set  of 
sureties  to  another,  we  think  it  is  firmly  settled,  that 
when  one  person  is  both  executor  and  guardian,  or 
guardian  and  trustee,  he  may  transfer  his  account  as 
executor  to  his  account  as  guardian  or  as  guardian  to 
trustee,  and  when  he  has  made  this  election  in  a  solemn, 
decisive  way,  he  and  his  sureties  will  be  bound  by  that 
election. 

It  is  essential  then  in  the  very  outset,  to  determine 
whether  Joseph  W.  Branch  had  assets  in  his  hands  as 
curator  belonging  to  his  ward  at  the  time  he  was 
appointed  trustee.  His  testimony  is  unchallenged  that 
he  had  received  assets  of  his  ward  from  her  father's  exec- 
utor aggregating  $20,000  ;  that  he  carried  thib  in  his  pri- 
vate account.  He  made  annual  settlements  with  the 
probate  court,  charged  himself  from  time  to  time  with 
the  amounts  he  received,  accounted  for  sev«n-per-cent. 
interest  on  the  amount  in  his  hands.  On  the  trial  of 
this  cause  in  the  court  below,  the  defendant  called  him 
as  a  witness.  His  testimony  does  not  indicate  any 
desire  to  lean  to  one  side  or  the  other.  He  says  that 
when  he  made  his  final  settlement  as  guardian,  he  was 
worth  $160,000  to  $170,000 ;  that  he  was  able  on  that 
day  to  have  paid  his  ward  or  her  trustee  the  $20,767.11 
found  due  on  the  settlement.  Counsel  now  seem  to 
question  this  statement.  Waiving  the  rule  that  they 
are  bound  by  his  answers  to  their  own  questions,  being 
their  own  witness,  we  think  we  are  bound  to  accept 
this  as  a  fact  because  it  stands  uncontradicted  by  any 
other  fact  or  statement  in  the  record. 

Nor  is  it  at  all  conclusive  that  Branch  was  guilty 
of  a  devastavit  because  he  did  not  keep  these  funds  of 
his  ward  at  all  times  separated  from  his  individual 
moneys.     It  was  his  duty  to  invest  them  for  her,  if  he 
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could  find  a  safe  investment.  If  he  could  not,  it  was 
his  duty  to  report  that  fact  to  the  probate  court.  The 
prevailing  practice  fixed  by  statute  is  to  require  the 
curator  to  append  to  his  settlement  an  affidavit  show- 
ing to  whom  and  on  what  security  he  has  loaned  his 
ward's  estate,  and  if  he  has  it  on  hand  he  must  state 
that  fact  also.  In  the  absence  of  evidence  to  the  con- 
trary, we  must  presume  the  probate  court  of  St.  Louis 
required  the  curator  to  make  his  settlement  according 
to  law.  If  so,  and  Branch  disclosed  to  that  court  that 
he  had  the  moneys  in  his  own  hand  and  these  settle- 
ments were  approved,  it  would  hardly  be  said,  there 
was  such  a  wasting  of  the  estate  as  would  be  a  breach 
of  his  bond.  Now  outside  of  this  failure  to  keep  a  sep- 
arate account,  there  is  no  evidence  whatever  tending  to 
show  a  de-oastavit^  on  the  twenty-eighth  day  of  Decem- 
ber, 1883.  So  that  we  think  the  record  does  not 
sustain  appellant  in  saying  there  were  no  assets  to 
transfer.  Nor  do  we  agree  with  him,  that  solvency 
of  the  curator  is  an  immaterial  fact  to  be  shown  on  this 
issue. 

In  Oilmer  v.  Baker ^  supra^  the  court  said :  **'  Bat 
if  the  fund  was  in  the  hands  of  Berry  at  the  time  said 
order  was  made,  or  if  it  came  to  his  hands  thereafter 
and  before  the  injunction  was  granted,  or  if  he  was  then 
solvent^  and  able  to  pay  it  omr^  all  that  was  necessary, 
in  any  of  these  events^  to  fix  his  liability  as  adminis- 
trator was  for  him  to  make  his  election  to  hold  it  as 
administrator,  and  manifest  it  by  some  act,  declaration 
or  admission."  And  again  in  that  case  it  was  said, 
''there  was  no  evidence  that  he  was  insolvents  See, 
also,  Oottsberger  v.  Taylor,  19  N.  Y.  150  ;  State  to  use 
of  Gable  v.  Cheston,  51  Md.  352. 

In  the  case  last  cited,  the  supreme  court  of  Mary- 
land, in  discussing  this  proposition,  says :  "  But 
assuming  the  proposition  to  be  true,  that  if  the  assets 
are  wasted  by  the  executor  before  his  duties  as  such 
have  ceased,  so  that  nothing  then  remains  in  his  hands 
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upon  which  the  transfer  can  operate,  his  bond  as 
execntor  will  remain  liable,  we  are  very  clearly  of 
opinion  there  is  no  snflScient  evidence  in  the  record, 
that  Coale  had  so  wasted  the  assets  at  any  date  prior  to 
the  time  when,  by  operation  of  law,  they  would  be 
considered  in  his  hands  as  trustee.  It  is  not  a  mere 
technical  devastavit^  such  as  failing  to  keep  the  funds 
of  the  estate  earmarked  and  separate  from  his  own^  or 
mingling  them  with  his  own,  that  will  amount  to  such 
wasting.  But  this  is  all  that  the  evidence  shows 
wa^  done  hy  this  executor. ^^  He  kept  the  money 
mingled  with  his  own,  and  drew  on  it  indiscriminately 
for  his  own  purposes,  as  well  as  for  the  estate,  "but 
there  is  nothing  to  show  that,  at  any  of  the  periods 
when  the  law  would  effect  the  transfer,  he  had  not  in 
hand,  or  under  his  immediate  control,  a  suflScient  sum 
to  meet  all  his  liabilities  as  executor,  and  above  all 
there  is  not  a  particle  of  evidence  that  at  these  times 
h^  was  not  perfectly  solvent^  or  that  he  was  even 
embarrassed  and  not  perfectly  ready  and  able  to  meet 
promptly  every  demand,'*  etc.  **In  this  state  of  case 
we  have  no  hesitation  in  deciding  there  was  nothing  to 
prevent  the  transfer,  and,  being  of  that  opinion,  we  can- 
not sustain  this  objection.''  All  of  which  will  apply  in 
this  case.  But  notwithstanding  Branch,  the  curator, 
was  amply  able  to  make  the  transfer,  and  had  the  funds, 
unless  there  was  a  transfer  by  operation  of  law,  or  he 
elected  to  hold  them  as  trustee,  his  sureties  cannot  be 
charged  with  his  subsequent  default. 

It  was  decided  by  this  court  in  State  to  use  v,  Hearst^ 
12  Mo.  366,  when  the  same  person  is  executor  of  an 
estate  and  guardian  of  a  distributee,  and  there  is  noth- 
ing to  show  in  which  capacity  he  holds  funds,  after 
payment  of  debts  and  settlement  of  the  estate,  he  will 
be  presumed  to  hold  them  as  guardian.  Watkins* 
AdmW  V.  State  to  use  of  Shaw^  2  Gill.  &  Johns.  220 ; 
Karros  Adm'r  v.  Earr^  6  Dana,  3 ;  Adm'r  of  Johnson  v. 
Esfr   of  Johnson,  2  Hill  Ch.  (S.  C.)  285;    Walker's 
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AdmCr  v.  Walker j  26  Mo.  367.  But,  in  our  view  of  this 
case,  it  is  nnnecessary  to  invoke  a  presumption  so  strong. 
The  authorities,  with  great  unanimity,  agree  that  where 
the  same  person  succeeds  himself  in  a  different  fiduciary 
relation,  or  where  they  both  exist  at  one  time,  if  he  is 
clearly  entitled  to  the  trust  fund  in  his  new  capacity, 
he  is  entitled  to  make  the  election,  and,  if  he  does  so  by 
some  affirmative,  unequivocal  act,  from  that  time  he  will 
be  required  to  account  in  his  new  trust  relation.  Babb 
f).  Ellis,  76  Mo.  469. 

Applying  these  principles  here,  when  Mrs.  Garri- 
son reached  her  majority,  it  became  the  duty  of  her 
curator  to  turn  over  her  estate  to  her  trustee.  In 
obedience  to  this  provision  of  the  will,  she  went  with 
her  curator  to  the  court  having  equity  jurisdiction,  and 
prayed  that  court  to  appoint  her  a  trustee.  The  court 
made  the  appointment.  The  trustee  made  known  to 
the  court  that  he  had  in  his  hands  $20,767.11.  His 
sureties  were  requested  by  him  to  execute  a  bond  for 
$42,000,  double  the  amount  of  the  trust  fund.  Execu- 
ting this  bond  as  sureties  for  the  performance  of  this 
trust,  being  in  the  contemplation  of  the  law  before  the 
court,  they  must  be  held  to  know  the  source  of  that 
fund.  The  record  appointing  their  principal  a  trustee 
recites  that  he  then  had  in  his  hands  as  curator  this 
amount.  As  they  were  to  stand  as  sponsors  for  his  good 
conduct,  how  easily  they  could  have  ascertained  in  what 
condition  this  fund  was. 

But  the  curator  then  in  December  following  gave 
notice  of  his  final  settlement.  He  appeared  before  the 
probate  court ;  his  ward  and  her  husband  were  there. 
By  the  appointment  of  the  circuit  court,  the  trustee  had 
a  right  to  be,  and  was,  there  to  see  that  he  received  all 
of  the  trust  fund.  The  settlement  was  made,  the 
balance  was  ascertained  to  be  $20,762.36,  and  the 
probate  court  ordered  it  paid  to  Branch,  ^'trustee  of 
said  Florence  E.  Crookes,  now  Garrison,  under  appoint- 
ment of  the  circuit  court,"  and  thereupon  he  receipts 
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in  his  nevf  capacity  for  the  money.  Could  an  act  be 
more  unequivocal?  The  court  which  has  jurisdiction 
over  his  accounts  as  curator  is  informed  of  his  appoint- 
ment under  a  court  of  chancery.  The  probate  court 
recognizes  that  appointment,  and  makes  an  order  accord- 
ingly. The  ward  and  beneficiary  and  her  husband  are 
all  present.  The  settlement  is  approved  on  the  record. 
Now,  after  all  this,  would  the  court  cite  Branch  to  make 
settlement  as  curator  ?  If  Branch's  sureties  as  curator 
had  desired  to  know  whether  they  were  released,  and 
they  had  found  these  record  entries,  and  had  seen  or 
known  of  this  receipt,  would  they  have  been  justified  in 
considiering  themselves  released?  We  think  so.  By 
every  fair  intendment,  the  defendant  bound  himself  for 
this  friend ;  we  simply  hold  him  to  his  agreement,  no 
more.  Any  other  result  would  work  palpable  injustice. 
We  hold  the  circuit  court  committed  no  error 
against  the  defendant.  Tlie  judgment  is  aflSrmed.  All 
concur. 


Comstock,  Appellant^  v.  Eastwood  et  al. 
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Military  Bounty  I*and:  adverse  possession':  statute  of 
limitations.    Adverse  occupation  of  military  bounty  land  for  the     -aa    ^^a* 

period  of  two  years  is  sufficient  under  the  statute  not  only  to  bar     

a  recovery  by  any  other  claimant,  but  to  vest  the  title  in  the  occu- 
panu    (R.  S.  1879,  sec.  8219.) 

Iiimitations:  ejectment.  Ejectment  may  be  maintained  upon 
a  title  acquired  by  adverse  possession. 

:  adverse  possession.    In  order  to  create  the  bar  of  the 

statute  of  limitations  it  is  necessary  to  show  that  the  possession 
was  adverse ;  that  is,  that  the  possessor  intended  to  disseize  aU 
others  not  in  privity  with  him,  and  to  hold  and  claim  the  property 
exclusively  as  his  own. 


Digitized  by 


Google 


43  SUPREME  COURT  OF  MISSOURI, 

Ck>mBtock  V.  Eastwood, 

4    : :  NOTICE.    If  the  possession  in  its  inception  is  friendly, 

then  it  cannot  be  converted  into  one  of  hostility  by  a  mere  mental 
intention.  Some  notice  or  act  indicatiye  of  an  intent  to  disseize  is 
necessary. 

6.  Abandonment:  intrusion.  The  abandonment  of  leased  premises 
by  a  tenant  does  not  give  license  to  any  intruder  to  enter  therein 
and  claim  the  right  of  possession. 

6.  : .  The  application  of  this  principle  to  the  circum- 
stances of  this  case  held  to  have  been  properly  made  by  the  trial 
court. 

7.  Estoppel :  parties  to  suit,  inoonsistent  positions  op.  The 
doctrine  of  estoppel,  that  no  party  to  a  suit  will  be  permitted  to 
occupy  inconsistent  positions,  applies  solely  to  inconsistent  posi- 
tions in  the  same  suit  or  proceeding,  and  not  to  different  ones, 
unless  the  second  suit  grows  out  of  a  judgment  in  the  first. 

Appeal  from  Chariton  Circuit    Court. — Ron.  Gt.  D. 

Burgess,  Judge. 
Affirmed. 

A.  W.  Mullins  for  appellant. 

(1 )  The  title  to  land,  occupied  and  held  adversely 
by  a  party  or  his  tenant,  under  color  of  title  and  claim  of 
right  for  the  statutory  period  of  limitations,  vests  abso- 
lutely in  such  claimant.  Biddle  v.  Mellon^  13  Mo.  335 ; 
Fugate  v.  Pierce^  49  Mo.  441 ;  Barry  v.  Otto,  66  Mo. 
177 ;  Fulkerson  v,  Mitchell,  82  Mo.  13.  And  such  title 
may  be  relied  on  for  the  recovery  of  the  land  as 
well  as  invoked  as  a  defense.  Gardner  v,  Terry,  99 
Mo.  523,  526;  Barry  v.  Otto,  supra.  (2)  As  shown 
by  the  record  in  this  case  the  tract  of  land  in 
question  is  military  bounty  land,  and  the  statute  of 
limitation  of  two  years  was  applicable  to  it.  G.  S. 
1865,  ch.  191,  sec.  1,  pp.  745-6 ;  2  Wag.  Stat.  1872,  p. 
915 ;  1  R.  S.  1879,  sec.  3219,  p.  543 ;  Cooper  v.  Ord,  60 
Mo.  420.  (3)  Upon  the  sale  and  conveyance  of  the 
land  by  Hyde  and  the  assignment  of  the  lease  by  him  to 
Comstock,  the  plaintiff  Comstock  took  the  place  and 
acquired  the  rights  of  Hyde,  the  original  landlord.  In 
other  words,  he  became  landlord  as  fully  as  though  the 
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lease  had  been  made  by  himself  to  LongsdorfE.  Wood's 
Land.  &  Ten.,  sec.  825,  p.  639;  1  R.  S.  1879,  sec.  2454 ; 
1  R.  S.  1889,  sec.  5121.  (4)  When  Longsdorfl,  the 
tenant,  moved  the  fence  he  had  made  inclosing  the  land 
nnder  the  lease  to  him  from  Hyde,  and  abandoned  the 
possession  prior  to  the  expiration  of  said  lease,  there- 
upon by  operation  of  law  the  plaintiff,  as  assignee  of 
and  purchaser  from  Hyde,  became  at  once  possessed  of 
said  premises,  and  the  subsequent  entry  thereon  by  the 
defendants,  or  any  of  them,  was  an  entry  upon  the 
actual  possession  of  the  plaintiff,  and  was  wrongful  and 
unlawful.  May  t).  Luckett,  48  Mo.  472.  (5)  The 
court  erred  in  refusing  to  give  plaintiff's  instructions, 
numbered  1,  2  and  3,  as  asked,  and  in  the  modifications 
made  in  them  before  giving  them.  State  to  use  7>. 
Lefainrey  53  Mo.  470 ;  Edwards  v.  Smithy  AdmW^  63 
Mo.  119;  OasUght  Co.  v.  Ins.  Co.y  33  Mo.  App.  348; 
Thompson  on  Charging  the  Jury,  sec.  12.  (6)  The 
court  should  have  given  the  plaintiff's  fourth  instruc- 
tion and  erred  in  refusing  it.  It  recites  the  facts  exactly 
as  they  appeared  in  evidence  and  are  shown  by  the 
record,  and  being  true  the  defendants  were  bound  and 
concluded  by  them.  Bigelow  on  Estoppel  [3  Ed.]  pp. 
601-603.  (7)  The  defendants'  first  instruction  pre- 
sents a  mere  abstraction,  and  was  well  calculated  to 
mislead  the  jury ;  and,  besides,  it  was  not  justified  by 
the  evidence  in  the  case.  And  defendants'  instruction, 
numbered  3,  was  improper  and  unauthorized  by  the  evi- 
dence. And  the  defendants'  instruction,  numbered  4, 
is  equally  f  adlty  and  erroneous. 

ff.  Lander  for  respondents. 

(1)  Appellant  Comstock  does  not  rely  for  his 
recovery  upon  any  estoppel  growing  out  of  the  relation 
of  landlord  and  tenant,  between  himself  and  respond- 
ents. The  evidence  in  the  case  failing  to  show  any 
collasion  or  understanding  between  the  outgoing  tenant, 
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Longsdorflf,  and  defendant  Kennedy,  Longsdorff  left  the 
premises  as  he  had  the  right  to  do  nnder  his  lease,  and 
Kennedy  came  in  claiming  the  title  to  the  land  and  the 
possessory  title  which  had  been  held  for  his  use  and 
benefit  under  the  lease  to  Longsdorff.  (2)  Appellant, 
npon  this  record,  must  show  the  paramount  title  to  the 
land  in  question  before  he  can  recover.  Title  by  adverse 
possession  will  not  be  presumed,  but  must  be  proven, 
Lynde  ©.  Williams^  68  Mo.  360-369.  Possession  of  land 
may  be  open  and  notorious,  and  still  not  be  adverse, 
Thomas  v.  Babb,  45  Mo.  384.  ( 3 )  The  fact  that  Longs- 
dorff as  tenant  of  Hyde  or  Jones,  or  both,  had  the  land 
all  inclosed  and  used  it  openly  and  continuously  for 
two  years,  and  that  respondents  had  knowledge  of  these 
facts,  yet  these  facts  alone  do  not  make  an  adverse  pos- 
session for  the  purpose  of  the  statute  of  limita.tion. 
Oraw/ord  v.  Ahrnes^  103  Mo.  88-94.  (4)  A  recovery 
in  ejectment  upon  a  prior  possession  merely  is  limited 
to  cases  where  the  defendant  is  an  intruder  without 
right ;  but  does  not  extend  to  cases  where  he  is  in  pos- 
session under  claim  of  right  or  color  of  title.  Prior  v. 
Scott,  87  Mo.  303  ;  Bledsoe  v.  Sims,  53  Mo.  306 ;  Dunn 
V.  Miller,  76  Mo.  272.  And  such  prior  possession,  to 
avail,  must  not  differ  in  its  character  from  adverse  pos- 
session. Spurlock  V.  Daugherty,  81  Mo.  171-184.  (6)  To 
change  a  friendly  into  an  adverse  possession  notice  must 
be  brought  to  the  knowledge  of  the  adverse  claimant. 
Lapayre  v,  Paul,  47  Mo.  685-690 ;  Hamilton  c.  Boggess, 
63  Mo.  233 ;  Gordon  v.  Bans,  97  Mo.  687.  In  this  case, 
neither  the  alleged  deed  from  Gilson  to  Hyde  nor  the 
lease  from  Hyde  to  Longsdorff  were  ever  recorded,  and 
not  even  constructive  notice  thereof  was  given.  (6) 
The  evidence  tends  to  she  w  that  whatever  interest  Hyde 
held  in  this  land,  he  held  only  as  a  partner,  or  tenant  in 
common,  with  Jones.  If  he,  Hyde,  ever  purchased  from 
Gilson  an  outstanding  claim  or  interest,  it  was  under  the 
law  for  the  benefit  of  the  joint  interests,  and  not  adverse 
to  Jones  or  his  grantees. 
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Macfarlane,  J. — ^This  is  ejectment  for  the  recovery 
of  the  southeast  quarter,  section  4,  township  64,  range 
19,  Chariton  county,  commenced  February  27,  1886, 
against  defei^dants,  Eastwood,  Kennedy  and  Clair. 
Helen  M.  Rogers  was  afterwards  made  a  party  defendant 
on  her  own  motion,  claiming  that  the  other  defendants 
were  tenants  under  a  lease  from  Henry  Rogers, 
deceased,  and  she  was  the  sole  heir-at-law  of  said 
deceased. 

The  petition  was  in  the  usual  form,  laying  the 
ouster  on  March  1,  1884.  The  answer  was  a  general 
denial.  The  land  was  what  is  known  as  military  bounty 
land.  The  patent  from  the  United  States  was  issued  to 
Thomas  W.  Britton,  January  4,  1819.  No  conveyance 
was  shown  from  the  patentee.  Plaintiff  claimed  title 
by  reason  of  alleged  previous  adverse  possession  for  the 
j)eriod  of  two  years.  The  trial  was  to  the  court  without 
a  jury. 

The  basis  for  the  claim  of  adverse  possession  was  a 
lease  of  the  land  in  question  from  Lucius  D.  Hyde  to 
David  Longsdorff,  dated  March  1,  1881,  for  a  term  of 
three  years,  or  until  the  land  was  sold.  Under  this 
lease,  the  lessee  went  into  possession  and  inclosed  the 
whole  tract  with  a  substantial  wire  fence  about  June  1, 
1881,  and  occupied  and  used  the  land  as  a  pasture  until 
October  20,  1883,  when  without  notice  to  Hyde  or  plain- 
tiff he  removed  the  fence  and  abandoned  the  possession. 
Immediately  after  Longsdorff  gave  up  the  possession, 
defendants  entered  upon  the  land  and  refenced  it.  On 
the  twenty-second  day  of  June,  1883,  the  lessor  Hyde 
assigned  the  lease  to  plaintiff,  and  on  the  same  day 
executed,  acknowledged  and  delivered  to  him  a  deed  to 
the  land. 

On  the  twenty-seventh  of  September,  1881,  Henry 
Rogers,  and  his  daughter,  the  said  Helen  M.  Rogers, 
commenced  a  suit  in  ejectment  against  Longsdorff  and 
Hyde  for  the  possession  of  the  land.  After  the  con- 
veyance of  Hyde  to  plaintiff  the  latter  was,  on  his  own 
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motion,  made  a  party  defendant  in  said  suit.  This 
suit  was  continued,  from  term  to  term,  until  April  9, 
1884,  when  it  was  voluntarily  dismissed  by  plaintiffs. 

As  a  basis  for  their  possession,  defendants  read  in 
evidence  the  following:  "Deed  from  Henry  L.  Gains 
and  wife  to  John  P.  Jones,  dated  April  3,  1869 ;  deed 
from  John  P.  Jones  and  wife  to  Daniel  Whitinger  and 
P.  R.  Bean,  dated  June  lOy  1875  ;  deed  from  said  Whit- 
inger and  Bean  to  Howard  0.  Greene,  dated  April  8, 
1879  ;  deed  from  Howard  O.  Greene  and  wife  to  Henry 
Rogers,  trustee  for  Helen  M.  Rogers,  dated  July  12, 
1880 ;  deed  from  Henry  Rogers,  trustee  for  Helen  M. 
Rogers,  to  Ann  E.  Kennedy,  wife  of  A.  G.  Kennedy, 
dated  June  30,  1884."  These  are  substantially  the 
facts  in  the  case  which  are  disputed. 

The  evidence  then  offered  by  defendant  tended  to 
prove  the  following  facts:  Tliat  John  P.  Jones  and 
L.  D.  Hyde  had  been  and  were  during  the  years  1881, 
1882  and  1883  partners  in  the  cattle  business  and  in 
the  ownership  of  considerable  land,  and  that  Jones 
made  the  contract  for  the  lease  of  the  land  to  Longs- 
dorff  and  drew  up  the  lease  to  him,  and,  as  a  matter  of 
convenience,  the  name  of  Hyde  was  inserted  in  the 
lease  as  landlord  for  the  reason  that  Jones  was  a  cripple 
and  Hyde  was  active  and  better  able  to  attend  to  the 
matter.  That  the  object  of  Jones  in  leasing  the  land 
was  to  hold  the  possession,  but  not  adversely  to  those 
to  whom  he  had  sold,  but  for  the  protection  of  their 
title  under  him.  That  during  the  year  1882,  while 
Longsdorff  was  in  possession  under  the  Hyde  lease, 
plaintiff  and  Jones  had  considerable  correspondence 
with  a  view  of  the  latter  selling  to  the  former.  In  this 
correspondence  plaintiff  appears  to  recognize  a  joint 
interest  of  Jones  and  Hyde  in  the  land. 

Plaintiff  offered  evidence  which  tended  to  prove 
that  Jones  bought  the  land  for  Hyde,  who  refunded 
the  purchase  money,  and  thereafter  claimed  the  same 
as  his  own  and  so  used  and  controlled  it,  and  sold  it  to 
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plaintiff  for  $300.    This  we  deem  a  sufficient  statement 
of  the  facts. 

It  will  be  seen  from  the  foregoing  statement,  that 
neither  party  relies  upon  a  pai)er  title  to  support  his 
claim  to  the  land.  Plaintiff  bases  his  right  to  recover 
solely  upon  an  alleged  previous  adverse  possession,  and 
defendants,  to  defeat  a  recovery,  rely  upon  their  posses- 
sion and  the  infirmity  in  the  title  of  plaintiff.  It  is 
true  defendants  read  a  number  of  deeds,  making  a 
chain,  the  first  link  of  which  was  in  the  air,  and  wholly 
detached  from  the  original  source.  These  were  only 
read  to  show  color  of  title,  and  good  faith  in  the  pos- 
session. 

The  substantial  controversy,  in  the  case,  grows  out 
of  the  character  of  the  possession  of  Longsdorflf  under  his 
lease  from  Hyde.  There  is  no  question  but  that  the 
actual  possession,  under  that  lease,  continued  from  the 
first  of  June,  1881,  until  the  twentieth  of  October,  1883, 
a  period,  when  applied  to  military  bounty  land,  suffi- 
cient under  the  statute,  if  adverse,  not  only  to  bar 
recovery  by  any  other  claimant,  but  to  vest  in  plaintiff, 
the  grantee  of  Hyde,  the  title  to  the  land  upon  which 
ejectment  may  be  maintained.  R.  S.  1879,  sec.  3219 ; 
Oardner  v.  Terry j  99  Mo.  526;  Fulkerson  n.  Mitchell^ 
82  Mo.  13 ;  Cooper  v.  Ord,  60  Mo.  423. 

While  there  is  no  doubt  that  Longsdorff  held  the 
actual,  visible,  continuous  and  notorious  possession 
under  his  lease  from  Hyde  for  the  requisite  period  to 
create  the  bar  of  the  statute,  it  does  not  follow  that  his 
possession  had  the  effect  of  doing  so.  In  order  to  have 
created  the  bar,  it  was  necessary  to  show  that  the 
possession  was  adverse;  that  is,  that  the  possessor 
intended  to  disseize  all  others  not  in  privity  with  him, 
and  to  hold  and  claim  the  property  exclusively  as  his 
own.  Thomas  v.  Bdbh^  45  Mo.  386 ;  Bradley  v.  Wesiy 
60  Mo.  86.  If  the  lease  was  made  in  the  name  of  Hyde, 
was  for  his  sole  benefit,  and  was  so  intended,  when  the 
contract  was  made  and  the  lease  was  written^  and  the 
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possession  of  his  tenant  thereunder  was  taken  and  held 
with  the  intention  of  excluding  Jones,  and  those  claim- 
ing under  deeds  from  him,  from  any  right  to  the  land, 
then  the  possession  was  adverse,  but  if  the  contract  was 
made,  and  the  lease  written  by  Jones,  either  for  his 
own  benefit,  or  the  joint  use  of  himself  and  Hyde,  or 
for  the  protection  of  his  grantees,  and  the  name  of 
Hyde  was  inserted  therein  as  lessor,  merely  for  conven- 
ience, then  the  possession  of  the  tenant  was  not  adverse 
to  that  of  Jones,  though  Hyde  held  an  interest  in  the 
land  with  Jones,  and  though  he  intended  to  claim  an 
exclusive  possession  in  himself.  If  the  possession  in 
its  inception  was  friendly,  then  it  could  not  be  con- 
verted into  one  of  hostility  by  a  mere  mental  intention. 
Some  notice  or  act  indicative  of  an  intent  to  disseize 
was  necessary.  Spencer  v.  O^Neil^  100  Mo.  49;  Camp- 
hell  V.  Gas  Co,,  84  Mo.  362. 

It  was  a  question  of  fact,  for  the  determination  of 
the  jury  whether  Hyde's  possession  was  adverse  to  and 
exclusive  of  the  rights  of  Jones  and  those  claiming 
under  him.  The  court  instructed  the  jury  in  accord- 
ance with  our  view  of  the  law  as  herein  expressed ;  the 
issue  was  fairly  submitted,  and  the  verdict  ought  to  end 
that  controversy. 

Plaintiff  also  makes  the  further  point  that  he,  as 
assignee  of,  and  purchaser  from,  Hyde,  became  immedi- 
ately on  the  purchase  and  assignment  possessed  of 
the  premises,  and  the  subsequent  entry  by  defendant 
was  upon  his  actual  possession,  and  was  wrongful  and 
afforded  them  no  protection  against  his  rights,  though 
the  possession  of  his  tenant  had  been  short  of  the 
period  of  limitation.  The  principle  of  this  contention 
is  undoubtedly  correct.  The  abandonment  of  leased 
premises  by  a  tenant  does  not  give  license  to  any 
intruder  to  enter  therein  and  claim  the  right  of 
possession.  Warren  v,  Ritter,  11  Mo.  356 ;  May  v. 
Lucketty  48  Mo.   474.    But  whether  this  principle  is 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  49 

Comstock  V.  Eastwood. 

applicable  to  the  case  in  hand  dei)ends  upon  the  relation 
between  Hyde  and  the  tenant.  If  Longsdorfl-  wa^  the 
tenant  of  Hyde  only,  then  as  to  him  and  his  assignee 
defendants  were  nothing  more  than  wrongful  intruders 
upon  plaintiff's  possession.  The  tortious  possession 
thus  acquired  would  have  been  indefensible  in  this 
action.  If,  however,  Longsdorff  was  the  tenant  of  Jones, 
he  alone  could  complain  of  the  acts  of  defendants  in 
taking  possession.  If  the  possession  of  the  tenant  was 
for  the  benefit  and  protection  of  the  grantees  of  Jones, 
then  defendants,  as  such  grantees,  had  the  right  to  the 
possession. 

Plaintiff  had  negotiated  with  both  Jones  and  Hyde 
for  this  land,  and  was  fully  informed,  as  the  corre- 
spondence between  him  and  Jones  shows  of  the  condi- 
tion of  the  title,  and  the  character  of  the  tenancy  under 
which  i)ossession  was  held,  and  the  sale  and  assignment 
gave  him  no  better  right  to  the  possession  than  that  of 
his  assignor.  This  question  was  also  passed  upon 
under  instructions  in  substance  that,  if  the  tenant  was 
in  possession,  "  as  the  tenant  of  Hyde  and  for  him,"  and 
abandoned  the  premises  and  removed  the  fencing  there- 
from without  notice  to  plaintiff  or  Hyde,  and  defendants 
thereupon  entered  upon  the  premises,  their  possession  so 
acquired  would  be  wrongful,  and  plaintiff  should  recover. 
The  verdict  should  also  end  this  contention. 

On  the  twenty-seventh  of  September,  after  Longs- 
dorff took  possession  under  the  lease,  Rogers,  who 
claims  under  mesne  conveyances  from  Jones,  com- 
menced a  suit  in  ejectment  against  Hyde  and  the 
tenant  for  possession.  In  the  petition  the  usual  charge 
was  made  that  plaintiff  was  entitled  to  the  possession, 
and  the  defendants  had  "entered  into  said  premises  and 
unlawfully  withheld  the  possession  thereof  from  plain- 
tiffs.'* It  is  insisted  that  the  commencement  and  pros- 
ecution of  this  suit,  until  possession  was  taken  by  those 
claiming  under  Rogers,  estop  defendants  to  deny  that 
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the  possession  under  the  Hyde  lease  was  adverse  to 
them.  In  support  of  this  position,  we  are  referred  to 
the  principle  of  estoppel,  which  will  not  permit  a  party 
to  a  suit  to  occupy  inconsistent  positions.  In  answer 
to  this,  we  can  say  that  we  understand  this  doctrine  to 
apply  solely  to  inconsistent  positions  in  the  same  suit 
or  proceeding,  and  not  to  different  ones,  unless  the  sec- 
ond suit  grows  out  of  a  judgment  in  the  first,  which  is 
not  the  case  here.  Bigelow  on  Estoppel  [6  Ed.]  722. 
We  make  no  attempt  to  reconcile  the  inconsist/encies,  or 
palliate  the  questionable  conduct,  of  parties  connected 
with  the  acquisition  and  attempted  acquisition  of  this 
property.    The  jury  could  judge  better  than  we. 


IS  701      Roanoke  Investment  Company  v.  The  Kansas  City 
108   50  &  Southeastern  Railway 
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rio8^i;oi  '      Company,  Appellant. 
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161    621  DIVISION  TWO. 


1.  Bailroad:  sight  of  way,  abandonment^  of.  The  mere  non- 
user  of  a  right  of  way  granted  to  a  raih-oad  company  will  not 
extinguish  the  easement,  in  the  absence  of  adverse  possession  by 
the  servient  owner,  or  of  such  acts  on  the  part  of  the  company  as 
evince  a  clear  intention  to  abandon  the  right  of  way. 

2.     : :  condition  subsequent.    A  grantor  of  a  right  of 

way  to  a  railroad,  the  deed  having  been  lost,  testified  that  the 
company  by  the  terms  of  the  deed  was  to  build,  immediately  after 
the  road  was  finished,  two  double-track  bridges  across  the  cut  on 
the  grantor's  land.  Held,  that  the  part  of  the  contract  relating  to 
the  bridges  was  not  a  condition  subsequent,  failure  to  perform 
which  would  forfeit  the  grant. 

8.  Conditions  Subsequent.  Ck>nditions  subsequent  are  not 
favored  in  the  law  but  are  construed  strictly  because  they  tend  to 
destroy  estates. 

4.  Easement:  abandonment  of.  While  mere  non-user  of  an  ease- 
ment will  not  constitute  an  abandonment,  yet  if  acts  are  shown  of 
such  unequivocal  nature  as  to  show  a  clear  intention  to  abandon, 
abandonment  will  be  inferred. 
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45.  Bailroad :  right  op  way  :  abandonment  op.  The  evidence  in 
/this  case  held  sufficient  to  show  abandonment  by  the  defendant 
railroad  of  the  right  of  way  in  question.     - 

sexton 

Appeal  from  Jackson  Circuit  Court. — Hon.  T.  A. 
Gill,  Judge. 

Apfiemed. 

Johnson  &  Imcas  and  C  0.  Tichenor  for  appel- 
lants. 

( 1 )  If  an  easement  is  visible,  purchaser  takes  subject 
tr  it  Zell  V.  Universalist  Soc,  119  Pa.  402.  The 
right  of  way  in  controversy  was  either  fill  or  cut.  The 
work  had  been  completed.  Plaintiff  gavB  nothing  for 
tho  strip;  knew  of  it,  recognized  it  and  contracted  in 
reference  to  it.  It  seeks  to  contest  defendant  company's 
light  in  it,  not  at  law,  but  by  an  injunction.  This 
cannot  be  done.  Smith  v.  Jameson^  91  Mo.  13 ;  Rail- 
road v,  Maddox,  92  Mo.  469.  (2)  Plaintiff  claims  by 
adverse  possession.  The  finding  is  against  it.  The 
possession  of  McGree  was  only  partial  at  best.  He  gives 
a  variety  of  reasons  for  doing  as  he  did.  He  actually 
fenced  a  part  while  the  work  was  going  on.  He  did  as 
others,  simply  to  protect  the  rest  of  the  tract.  The 
company  had  no  notice  that  this  possession  was  adverse 
or  hostile,  even  if  he  so  intended,  which  is  doubtful.  It 
is  well  settled  that  possession  continued  after  a  sale  will 
be  deemed  subordinate  and  friendly,  until  knowledge 
to  the  contrary  is  brought  home  to  the  purchaser. 
Wilkinson  v.  Thompson,  82  Mo.  317 ;  Gordon  v.  Bans, 
07  Mo.  603.  (3)  The  court  found  that  this  portion  of 
the  roadbed  had  been  abandoned,  and  for  this  reason 
made  the  injunction  perpetual.  During  the  life  of  the 
first  company  all  of  its  acts  looked  to  a  speedy  comple- 
tion of  the  road.  Its  career  was  ended  by  bankrupt 
proceedings.  The  various  and  varied  conveyances  of 
this  roadDed,  extending  through  years,  show  no  intent 
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to  abandon,  but  the  contrary.  The  right  to  use  land 
forever  does  not  differ  much  from  the  rights  given  by  a 
fee-simple  title.  At  any  rate  it  is  an  interest  in  land. 
The  authorities  make  a  distinction  between  an  easement 
by  mere  user  and  one  existing  by  deed.  The  first  may 
be  lost  by  failure  to  use  for  a  long  time.  To  extinguish 
the  latter  there  must  be  something  more  than  non-user. 
This  must  be  coupled  with  an  adverse  user  by  the  owner 
of  the  servient  estate  for  such  a  length  of  time  as  will 
vest  title.  Welsh  v.  Taylor^  50  Hun,  144,  and  cases 
cited ;  Curt  an  ^.  .  Oity^  83  Ky.  632 ;  Washburn  on 
Easements  [  4  Ed.]  p.  717,  and  cases  cited  in  note,  alsa 
p.  722 ;  ChaTidler  2).  Jamaica^  etc.j  125  Mass.  549.  No 
damage  is  claimed  because  of  delay  in  building  the 
road.  The  road  completed  would  seem  to  be  no  benefit 
else  an  injunction  would  not  be  asked.  Where  an 
explanation  for  the  delay  can  be  demanded,  one  is^ 
allowed,  and  financial  inability  seems  to  be  one.  Cur- 
ran  V.  Oity^  83  Ky.  628.  ( 4 )  It  is  said  that  one  Martin 
and  the  engineer  of  defendant's  company  told  some  peo- 
ple that  the  grade  of  the  roadbed  was  impracticable,  and 
that,  therefore,  the  road  could  not  be  built  by  this 
route.  What  relation  Martin  bore  to  the  company,  the 
evidence  does  not  disclose.  Some  thought  him  a  direc- 
tor, some  the  treasuirer ;  at  any  rate  Martin's  talk  was 
based  upon  the  engineer's  opinion.  In  other  words,  it 
seems  to  have  been  thought  that  a  treasurer  or  director 
by  conversation  can  abandon,  not  simply  a  right  of  way, 
but  also  work  thereon,  compared  with  the  cost  of  which, 
that  of  the  right  of  way  is  insignificant.  ( 5 )  The  con- 
veyances through  which  defendant  company  claims 
passed  the  title  to  the  old  grade,  whether  it  was  X^  its 
route  or  not.  The  state  alone  can  question  their  valid- 
ity. Morawetz  on  Corp.,  sees.  707,  710,  note  1 ;  Pierce 
on  Railroads,  p.  507,  notes  3  and  4,  and  pp.  619,  520,  and 
note  521 ;  Land  t>.  Ooffman^  50  Mo.  243 ;  Shewalter  v. 
Ptrner^  55  Mo.  218  ;  Drug  Co.  v.  Robinson^  81  Mo.  18  ; 
Hovelmann  t?.  Railroad^  79  Mo.  632, 
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Dobson^  McCune  &  Doggett  and  Trirrible  &  Braley 
for  respondent. 

( 1 )  The  plaintiff  paid  at  least  $28,755  for  the  strip 
of  land.  It  held  the  actual  possession  thereof  under 
olaim  of  title.  It  held  a  position  which  for  many  years 
had  been  adverse.  It  held  the  record  title,  and  claimed 
in  good  faith  to  be  the  owner  in  fee  simple.  The 
defendant  purchased  its  alleged  title  with  knowledge 
that  the  land  was  being  held  adversely  and  paid  there- 
for at  the  rate  of  about  nine  cents  a  mile.  Plaintiff 
knew  of  defendant's  claim  but  did  not  recognize  it. 
The  defendant  had  never  been  in  possession  but 
attempted  to  take  possession  away  from  plaintiff,  and 
to  take  the  land  against  plaintiff's  objection,  by  force, 
and  build  a  railway  on  \%.  Equity  can  and  should 
restrain  such  acts,  at  least  not  until  the  defendant  had 
«tablished  its  right  to  the  land  by  a  suit  at  law. 
Elchelkamp  v.  Schroder^  45  Mo.  505;  Lockwood  v. 
Zums/ordy  56  Mo.  68 ;  Smith  v,  Jameson^  91  Mo.  J3 ; 
Landis  v,  BettUj  3  L.  J.  Ch.  451 ;  Railroad  t^.  Railroad^ 
69  Mo.  71 ;  Bank  t.  Kercheval^  65  Mo.  688 ;  McPike  v. 
West,  71  Mo.  199.  (2)  The  case  must  be  tried  here 
ux)on  the  same  theory  that  the  defendant  had  it  tried  in 
the  court  below.  Nance  v,  Metcalfe,  19  Mo.  App.  183  j 
SchUcker  v.  Gordon,  19  Mo.  App.  479 ;  Corn  v.  Cameron, 
19  Mo.  App.  573  ;  Fell  v.  Mining  Co.,  23  Mo.  App.  216 ; 
WJietstone  v.  Shaw,  70  Mo.  575.  (3)  The  right  of 
way  has  been  lost  by  abandonment.  An  easement  may 
be  abandoned  by  intent  or  estoppel.  The  intent  may  be 
proved  by  declaration  or  may  be  inferred  from  acts  or 
omissions.  If  an  intention  to  abandon  the  easement  can 
be  inferred  the  law  declares  that  it  cannot  afterward  be 
resumed.  Abandonment  will  be  more  readily  inferred 
when  the  easement  was  granted  for  public  purposes 
than  when  it  was  created  for  private  use.  The  words, 
acts  and  omissions  of  the  holders  of  this  easement  all 
show    clearly    an    intention  to  abandon   it;  and   the 
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intent  to  abandon,  ipso  facto^  extinguished  the  claim. 
Rhodes  «.  Whitehead^  27  Texas,  310,  et  seq, ;  Marigny 
V.  JRailroad^  15  La.  Ann.v  427;  Pratt  v.  Sweetser^  68 
Me.  344;  Davis  v.  Butler^  6  Cal.  510;  McOoon  v. 
Ankeny^  11  111.  658 ;  Railroad  v.  Covington^  2  Bush, 
(Ky.)  526 ;  Moore  v,  Rawson^  10  Eng.  Com.  Law  Rep. 
158,  et  seq.;  Wood's  Railway  Law,  sec.  233 ;  Tiedeman 
on  Real.  Prop.,  sec.  605 ;  Washburn  on  Easements 
[  Last  Ed.]  pp.  707,  709  and  713.  (4)  Independent  of 
the  question  as  to  whether  there  was  an  actual  intent  to 
abandon  the  easement,  yet  the  evidence  shows  that  the 
Kansas  City  &  Southern  Railway  Company  by  its 
declarations  and  acta  led  the  fair  company  to  believe 
that  it  was  abandoned,  and  permitted  the  fair  company, 
acting  under  such  belief,  to  buy  the  strip  and  expend 
large  sums  of  money  in  improving  it  for  purposes 
which  rendered  it  worthless  for  railroad  uses  without 
objection.  Such  conduct  works  abandonment,  and 
estopped  the  defendtint's  grantor  from  taking  the  land 
from  the  fair  company.  Bank  v.  Nichols^  64  N.  Y. 
704  ;  Corning  v,  Gould^  10  Wend.  531 ;  Taylor  v.  Hamp- 
ton^  4  McCord  (S.  C.)  96  ;  Moore  v.  RawsoUj  10  Eng. 
Com.  Law  Rep.  158,  et  seq.  ( 5 )  The  estoppel  which 
prevented  the  Kansas  City  &  Southern  Railway  Com- 
pany from  asserting  a  claim  to  this  easement  against 
the  fair  company  now  prevents  the  defendant  from 
asserting  that  claim  against  the  plaintiff ;  for  an  estoppel 
which  is  binding  as  between  the  original  parties  is  also 
binding  as  between  their  respective  grantees.  Thistle 
V.  Baford,  50  Mo.  278 ;  Wood  v.  Seely,  32  N.  Y.  116  ; 
Shaw,  V.  Beebe^  35  Vt.  205  ;  McFarland  «.  Creath^  35 
Mo.  App.  112;  Bigelow  on  Estoppel,  493.  (6)  The 
evidence  shows  that  it  was  one  of  the  conditions  of  the 
deed  which  granted  this  easement  that  the  grantee 
should  build  two  bridges  across  the  cut  made  in  the 
land.  This  was  a  condition  subsequent,  and  the  failure 
to  perform  it  gave  the  grantor  the  ris^ht  to  enter  upon 
the  lands  and  thereby  defeat  the  estate  conveyed  by  the 
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deed.  The  grantor  says  he  did  not  enter  for  that  reason 
and  for  the  purpose  of  defeating  the  estate.  It  is  undis- 
puted that  he  took  possession,  and  the  law  will  presume 
his  possession  to  be  for  the  purpose  of  defeating  such  an 
estate.  Taylor  v.  JRailroad,  26  Iowa,  371 ;  Underhill 
V.  Bailroady  20  Barb.  465 ;  Railroad  v.  Neiglibors^  61 
Miss.  412. 

Gantt,  p.  J. — This  is  a  civil  action  to  perpetually 
enjoin  the  Kansas  City  &  Southeastern  Railroad  Com- 
pany from  entering,  building  and  operating  a  railroad 
through  ninety -two  and  three-tenths  acres  in  the  north- 
east quarter  of  section  19,  township  49,  range  33,  in 
Jackson  county,  Missouri. 

The  plaintiff  is  a  business  corporation  organized 
under  the  laws  of  this  state,  and  the  defendant  is  a  rail- 
road corporation  organized  under  the  laws  of  this  state^ 
also,  and  its  owners. 

Plaintiff  had  laid  off  the  lands  into  town  lots,  streets 
and  blocks  as  an  addition  to  Kansas  City.  It  charges 
that  the  defendant  is  about,  wrongfully,  illeJgally  and 
without  plaintiff's  consent,  to  enter  upon  these  lands, 
build  and  excavate  a  roadbed  for  a  railroad  and  appro- 
priate a  right  of  way  across  said  lands,  in  violation  of 
the  constitution  and  to  the  irreparable  damage  of 
plaintiff. 

The  answer  of  the  defendant  is,  firsts  a  general 
denial,  and,  second^  that  it  is  the  owner  and  entitled  to 
the  possession  of  a  right  of  way  for  a  railroad  through, 
over  and  across  the  lands  described  in  the  petition,  of  the 
width  of  one  hundred  feet,  and  is  the  owner  and  entitled 
to  the  possession  of  a  graded  roadbed  for  a  railroad,  sit- 
uated on  said  right  of  way,  and  was  such  owner,  and  so 
entitled  to  the  possession  of  said  right  of  way  and 
graded  roadbed  at  the  time  of  the  filing  of  the  petition 
in  this  cause  and  ever  since  has  been. 

To  this  plaintiff  replied,  jirst^  denying  defendant 
was  the  owner  of  the  right  of  way  ;  second,  that  plaintiff 
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and  those  under  whom  it  claimed  had  been  in  the 
open,  notorious,  peaceable,  continuous  and  adverse  pos- 
session of  said  lands,  including  right  of  way  for  thirteen 
years  next  preceding  the  commencement  of  this  suit; 
thirdy  that  defendant  and  those  persons  under  whom  it 
claimed  title  to  the  alleged  right  of  way  and  roadbed 
have  long  since  wholly  lost  right  to  the  possession  and 
use  of  said  right  of  way  and  roadbed  by  abandonment,  if 
it  or  tJiey  ever  had  such  right. 

These  facts  were  developed  upon  the  trial  in  the  cir- 
cuit court.  On  the  fourteenth  day  of  August,  1871,  the 
Kansas  City,  Memphis  &  Mobile  Railroad  Company 
was  organized  under  the  laws  of  this  state.  At  that 
time  and  for  many  years  previous  thereto  and  until  the 
year  1873,  A.  B.  H.  McQee  was  the  owner  of  the  ninety- 
two-acre  tract  of  land  described  in  the  petition.  In 
1873  McGee  conveyed  by  deed  to  Kansas  City,  Memphis 
&  Mobile  Railroad  Company  the  right  of  way  through 
the  lands  in  question.  That  conveyance  was  never 
recorded  and  appears  to  have  been  lost,  but  McGee  is 
positive  that  he  delivered  such  a  deed.  When  shown 
another  deed  to  other  lands  by  himself  and  wife  to  the 
same  company  for  a  right  of  way,  he  testified,  **They 
were  worded  the  same,  because  the  same  man  wrote 
them  both,  I  think."  The  deed  shown  him  was  the 
ordinary  form  of  *' Grant,  bargain  and  sell"  with  a  lim- 
itation in  the  habendum  clause  as  follows:  '*Unto 
said  party  of  the  second  part  {tJie  defendant  herein) 
and  its  assigns  forever  ( meaning  thereby)  so  long  aa  the 
said  land  hereby  conveyed  shall  be  used  for  railroad 
purposes." 

McGee  testified  that  the  railroad  company  paid  him 
$5,000  in  money,  and  agreed  to  build  him  two  bridges 
over  the  cut  made  by  the  road  through  his  land.  The 
deed  was  executed  and  delivered  about  the  month  of 
October,  1873. 

The  road  ran  about  three-fourths  of  a  mile  through 
this  land.    The  cut  was  thirty  feet  deep  a  portion  of 
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the  way,  and  a  heavy  fill  the  remainder.  McGee  testifies 
that  the  road  was  about  half  constructed  through 
his  land  when  he  made  the  deed.  He  put  up  fences 
inclosing  this  right  of  way  with  his  pasture  before  he 
€acecuted  the  deed.  The  railroad  company  expended 
about  $20,000  on  this  tract,  and  completed  the  roadbed 
8ome  time  in  1874. 

On  the  fourth  of  February,  1876,  the  railroad  com- 
pany was  adjudged  a  bankrupt  and  Turner  A.  Gill,* 
Gardiner  Lathrop  and  Henry  Flannagan  were  duly 
^ected  and  confirmed  assignees.  Under  an  order  and 
judgment  the  United  States  district  court  for  the  western 
district  of  Missouri,  the  bed,  masonry,  right  of  way  and 
appurtenances  of  said  railroad  were  sold  by  said 
assignees  to  John  D.  Bancroft,  for  $16,025,  and  a  deed 
duly  executed  April  25,  1877.  It  appears  that  the 
<50unty  of  Jackson  had  subscribed  and  paid  to  said  com- 
pany $300,000,  and  the  merchants  of  Kansas  City  were 
greatly  interested  in  the  building  of  the  road.  Accord- 
ingly, April  2,  1877,  Bancroft  made  a  deed  to  Thomas 
K.  Hanna,  Benjamin  McLean  and  John  D.  Bancroft,  in 
trust  for  themselves  and  their  associates,  business  and 
professional  men  of  Kansas  City.  January  13,  1880, 
Hanna,  McLean  and  Bancroft  in  execution  of  their  trust 
conveyed  to  James  I.  Brooks  all  of  said  property.  On 
the  twenty-seventh  of  February,  1880,  Brooks  conveyed 
all  the  property  he  had  thus  acquired  to  the  Kansas 
City  &  Southern  Construction  Company. 

On  the  tenth  of  June,  1880,  the  Kansas  City  & 
Southern  Railway  Company  was  organized  and  received 
its  certificate  of  incorporation  from  the  state  of  Mis- 
souri. On  the  eighteenth  of  September,  1880,  the  Kan- 
sas City  &  Southern  Construction  Company  conveyed 
all  of  the  roadbed,  franchises,  etc.,  to  the  Kansas  City 
&  Southern  Railway  Company,  and  on  the  fifteenth  day 
of  December,  Hanna,  McLean  and  Bancroft  also  remised, 
released  and  quitclaimed  to  the  last-nnmed  railroad  all 
the  rights  they  held  for  themselves  and  their  associates. 
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During  the  period  of  bankruptcy  the  various  owners 
of  this  railroad  and  right  of  way  were  unable  to  finish 
their  road,  and  all  work  was  stopped. 

On  May  25,  1882,  McGee  conveyed  the  ninety-two- 
acre  tract  to  the  Kansas  City  Inter-State  Fair  for  $426 
per  acre.  The  fair  company  took  possession  of  the 
whole  tract  including  the  right  of  way  involved  in  this 
action,  constructed  a  racetrack  across  this  right  of  way 
•in  two  places,  built  stables,  amphitheater  and  other 
improvements. 

William  R.  Bernard  testified  he  was  one  of  the 
judges  of  the  county  court  of  Jackson  county  and  knew 
that  Jackson  county  spent  $300,000  on  that  grade ;  that 
it  was  completed  October  27,  1874.  He  also  testified 
that  he  knew  of  McGee  fencing  this  tract.  He  was  also 
a  director  and  superintendent  of  the  fair  association.  In 
ita  behalf  he  took  possession  after  McGee  deeded  them 
the  tract.  He  knew  McGee  had  received  the  purchase 
money  for  this  land  prior  to  the  fair  association  buying 
and  taking  possession,  and  knew  McGee  had  conveyed 
it  from  conversations  with  McGee.  On  July  2,  1887, 
the  Kansas  City  Inter-State  Fair  conveyed  the  ninety- 
two  and  three-tenths  acres  to  the  Roanoke  Jnvestment 
Company.  The  deed  so  made  contains  this  clause: 
*'The  east  thirty  (30)  feet  of  land  off  the  east  side  of 
the  tract  herein  described,  being  conveyed  subject  to- 
the  rights  of  the  public  therein  for  highway  purposes, 
excepting  from  the  covenants  expressed  and  implied 
herein  the  right  of  way  through  said  land  for  railway 
purposes,  if  any  such  exist,  of  the  Kansas  City,  Mem- 
phis &  Mobile  Railroad  Company  and  those  claiming^ 
through  or  under  it." 

Mr.  A.  A.  Whipple,  whp  was  the  promoter  of  the 
scheme  to  organize  the  plaintiff  corporation,  and,  it 
seems,  the  general  manager  of  its  affairs  after  organized, 
testified  that  he  had  been  familiar  with  the  cut  through 
McGtee's  land  for  at  least  thirteen  years.  After  his 
company  bought  he  had  a  conversation  with  John  L 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  69 

The  Roanoke  Inv.  Co.  v.  The  K.  C.  &  8.  E.  Ry.  Co. 

Blair,  who  was  the  chief  owner  of  the  Kansas  City  & 
Sontheastem  railway.  Blair  told  him  he  was  going  to 
utilize  the  right  of  way,  and  Whipple  says,  '^  We  had 
some  kind  of  agreement  for  a  while." 

This  witness  produced  the  contract  between  the 
fair  association  and  S.  T.  Whipple  &  Co.,  agents  for  a 
corporation  thereafter  to  be  formed,  and  afterwards  the 
plaintiff  herein.  This  contract  was  for  the  one  hundred 
and  twenty-eight  acres  ( including  the  ninety-two  and 
three- tenths  sold  to  the  fair  by  McGee )  "less  five  acres, 
the  right  of  way  of  the  railroad  through  the  same 
known  as  the  'Blair  right  of  way,'  which  is  to  be  con- 
veyed by  sellers  to  buyers  by  quitclaim  at  a  nominal 
consideration.^'*  These  words,  the  bill  of  exceptions 
recites,  had  a  pencil  mark  drawn  through  them.  In 
explanation  of  this  clause,  Mr.  Whipple  testified: 
"They  made  us  a  six-acre  reduction."  On  re-exam- 
ination by  his  counsel,  he  said :  **  We  bought  the  right 
of  way  and  supposed  we  had  a  good  title.  We  knew 
that  McOee  had  made  a  deed  to  ii.  The  capital  stock 
of  the  Roanoke  Investment  Company  is  $500,000.  We, 
my  brother  and  I,  own  $500  less  than  one-half  of  the 
whole.  We  knew  the  railroad  company  was  claimihg 
the  right  of  way.  We  knew  they  were  going  to  try  to 
get  it  if  they  could." 

The  evidence  also  showed  that  the  fair  association, 
during  its  occupancy  of  the  ninety-two  acres,  built  a 
racetrack  across  the  right  of  way  at  two  places,  and 
McGee  rolled  some  large  stones  back  into  the  cut  prior 
to  selling  the  land  to  the  fair  association. 

The  circuit  court  rendered  the  following  decree : 
"The  court  being  fully  advised  in  the  premises  doth 
find  all  and  singular  the  facts  stated  in  plaintiff 's  peti- 
tion to  be  true  as  therein  alleged,  except  as  to  the 
adverse  possession  therein  claimed,  which  said  adverse 
I)ossession  the  court  finds  only  began  in  the  early  part 
of  the  year  A.  D.  1882,  and  has  continued  in  tlie  man- 
ner charged  until  this  date,  and  plaintiff  is  now  in  tho 


Digitized  by 


Google 


60  SUPREME  COURT  OF  MISSOURI, 

The  Roanoke  Inv.  Co.  v.  The  K.  C.  &  S.  E.  Ry.  Co. 

enjoyinent  of  such  possession,  and  doth  further  find  that 
the  right  of  way  for  a  railroad  and  roadbed,  claimed  by 
the  defendant,  Kansas  City  &  Southeastern  Railroad 
Company,  in  its  answer,  was  created  and  granted  by  deed 
of  one  McGee  in  A.  D.  1871,  who  was  then  the  owner  of 
the  lands  described  in  the  petition ;  that  said  deed 
created  and  granted  a  mere  easement  over  said  lands  to 
be  used  for  the  purpose  of  a  railroad ;  that  pjaintiflf  has 
not  acquired  the  title  to  said  strip  of  land  by  adverse 
possession  of  itself  and  those  under  whom  it  claims ;  but 
that,  long  prior  to  the  institution  of  this  suit,  said  ease- 
ment had  been  abandoned  and  all  right  to  use  the  same 
for  a  railroad  had  thereby  been  lost  and  extinguished. 
It  is,  therefore,  by  the  court  considered,  ordered, 
adjudged  and  decreed  that  the  temporary  restraining 
order,  heretofore  granted  in  this  cause,  be  made  i)er- 
petual  and  that  defendants  and  each  of  them,  their 
resi)ective  servants,  agents  and  employes  be,  and  they 
are  and  each  of  them  is  hereby,  perpetually  enjoined 
and  restrained  from  in  any  manner  attempting  to  exca- 
vate, grade  or  construct  a  roadbed  for  a  railroad  and 
from  attempting  to  build,  construct  or  operate,  and 
from  building,  constructing  or  operating  a  railroad  on, 
over  or  across  the  following  lands  or  any  part  thereof 
until  they  have  acquired  the  right  to  do  so  in  the  man- 
ner required  by  law." 

From  this  decree  the  defendants  alone  appeal.  The 
'issues  are  clear  and  well  defined.  The  plaintiflf  claims 
the  right  of  way  by  virtue  of  deeds  from  McGee  and 
"Tlie  Kansas  City  Inter-State  Fair."  Prior  to  the  exe- 
cution o^nd  delivery  of  these  deeds,  McGee  had  already 
conveyed  this  right  of  way  to  the  Kansas  City,  Memphis 
&  Mobile  Railroad  Company,  and  that  company  had 
taken  possession  and  excavated  the  cut  and  made  the 
till  through  this  land  at  a  cost  of  $20,000. 

Of  the  execution  of  this  deed  and  the  construction 
of  this  roadbed,  both  the  Kansas  City  State  Fair  and 
the  promoters  of  the  plaintifl:  corporation  had  actual 
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and  ample  notice.  Hence,  plaintiflf's  title  by  deed  is 
8nbject  to  the  easement  acquired  by  said  railroad,  as  the 
conveyances  to  defendant  carry  all  the  title  acquired  by 
the  Kansas  City,  Memphis  &  Mobile  Railroad  Company 
unless  this  easement  has  been  lost  by  some  act  or  acts  of 
the  said  railroad  and  its  successors.  Guarding  itself 
against  this  view,  plaintiff  claimed  title  by  adverse  pos- 
session of  the  premises  in  dispute. 

The  circuit  court  found  very  properly  there  was  no 
adverse  possession  until  1882,  when  the  fair  company 
fenced  the  right  of  way  and  took  possession.  As  the 
proceeding  was  instituted  November  2,  1887,  only  five 
years  after  such  possession  was  shown,  of  course,  plain- 
tiff failed  on  this  claim.  Wilkerson  v.  Thompson^  82 
Mo.  317  ;  Gordon  v.  Bans,  97  Mo.  603. 

This  brings  us  to  the  real  point  in  the  case.  The 
circuit  court  found  that  defendant  and  those  through 
whom  it  claims  in  1871  acquired  an  easement  over  these 
lands  to  be  used  as  a  right  of  way  for  a  railroad  ;  that 
this  easement  was  created  and  granted  by  deed  from 
McGee,  the  theft  owner ;  that  this  easement  had  been 
abandoned  hy  those  under  whom  dtfendants  claimed^ 
and  was  consequently  extinguished.  As  this  is  a  strictly 
equitable  proceeding,  we  are  required  to  examine  the 
evidence  to  determine  whether  the  circuit  court  properly 
found  this  fact. 

The  facts  upon  which  plaintiff  relies  to  show  an 
abandonment  of  this  easement  are  as  follows:  First. 
There  was  a  non-user  from  1874  to  1887.  Now,  it  is 
clear  that,  after  completing  this  cut  and  other  costly 
work  in  the  immediate  neighborhood,  the  railroad  com- 
pany was  declared  a  bankrupt,  and  no  track  was  laid  or 
trains  run  over  this  road  until  just  previous  to  the  com- 
mencement of  this  suit,  when  the  defendant  having 
laid  its  track  on  the  roadbed  some  five  miles  south  of 
this  tract  was  preparing  to  complete  it  into  the  city. 
It  is  equally  clear  that  no  one  else  had  occupied  or  used 
this  right  of  way  in  any  manner  until  the  ''^Kansas  City 
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Inter-State  Pair  built  its  racetrack;  across  it  in  two 
places.  So  that  as  to  this  immediate  part  of  the  rail- 
road, we  have  a  non-user  by  the  company  or  owners  for 
thirteen  years ;  and  an  actual  use  by  the  owner  of  the 
lands  through  which  it  ran,  by  building  and  using  the 
two  tracks  across  it,  from  1882  to  1887.  Does  such  a 
non-user  of  itself  work  such  an  abandonment  as  will 
forfeit  the  right? 

In  the  decision  of  this  question,  it  is  essential  to 
remark  that  the  courts  in  England  and  in  the  different 
states  of  the  Union  have  almost  invariably  made  a  dis- 
tinction between  easements  acquired  by  deed  and  those 
acquired  by  prescription.  It  is  generally  held  that, 
*'if  the  easement  has  been  acquired  by  deed,  no  length 
of  time  of  mere  non-user  will  opeiute  to  impair  or  defeat 
the  right.  Nothing  short  of  a  use  by  the  owner  of  the 
premises  over  which  it  was  granted,  which  is  adverse  to 
the  enjoyment  of  such  easement  by  the  owner  thereof, 
for  the  space  of  time  long  enough  to  create  a  prescrip- 
tive right  will  destroy  the  right  granted.'*  Washburn 
on  Eas.  &  Serv.  [3  Ed.]  ch.  6,  sec.  6,  pp.  670j  671,  and 
cases  cited,  pp.  551,  552;  Curran  v.  Louisville^  83  Ky. 
628 ;  Chandler  v.  Aqueduct^  125  Mass.  549 ;  Welsh  v. 
Taylor  J  50  Hun,  144,  and  cases  cited. 

Whether  the  distinction  between  easements  acquired 
by  grant,  and  those  acquired  by  user  alone,  should  be 
made,  it  is  unnecessary  to  decide;  we  hold  that  the 
mere  non-user  of  this  piece  of  road,  in  the  absence  of 
adverse  possession  by  the  servient  owner,  or  other  acts 
of  such  unequivocal  nature  on  the  part  of  the  owners 
of  the  railroad  as  evinced  a  clear  intention  to  abandon 
the  easement,  would  not  work  an  extinguishment  of 
the  right,  however  acquired. 

Second.  It  is  next  insisted,  that  as  McGee  testified 
that  the  Kansas  City,  Memphis  &  Mobile  Railroad  Com- 
pany agreed  that  in  addition  to  the  $5,000  it  paid  him 
for  the  right  of  way  it  would  build  him  two  bridges, 
and  aa  neither  said  railroiid  nor  any  one  of  its  successors 
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have  built  said-  bridges  that  the  non-fulfillment  of  this 
agreement  would  defeat  the  estate,  and  the  fact,  that 
defendants  and  those  under  whom  they  claim  failed  to 
do  what  was  necessary  to  prevent  the  estate  reverting, 
tends  to  show  an  intention  to  abandon. 

McGee  testified  as  to  these  bridges:  **They  were 
to  build  a  double-track  bridge;  that  was  part  of  the 
<5ontract.  *  *  *  This  I  considered  a  contract,  and 
they  were  to  build  two  double-track  bridges  across  that 
<5ut,  one  in  the  deepest  place  and  one  where  the  county 
road  strikes  it.  *  *  *  That  was  the  words  of  the 
<5ontract.  *  *  *  It  was  a  part  of  the  contract  that 
they  were  to  build  these  bridges  immediately  after  the 
roadbed  was  finished,  so  they  could  put  them  in.'* 

According  to  this,  these  bridges  were  not  to  be 
built  until  the  work  was  finished.  All  that  can  be 
definitely  ascertained  about  these  bridges  from  this 
is  that  they  were  to  be  double-track  bridges  and  located 
across  the  cut,  one  at  the  deepest  place,  the  other  where 
the  county  road  crossed.  Was  this  portion  of  the  con- 
tract such  a  condition  as  its  breach  would  forfeit  the 
estate?  Conditions  subsequent  are  not  favored  inlaw 
and  are  construed  strictly,  because  they  tend  to  destroy 
estates.  Coke,  Littleton,  205  b,  219  b,  •  '•  If  it  be  doubt- 
ful whether  a  clause  in  a  deed  be  a  covenant  or  a  condi- 
tion the  courts  wUl  incline  against  the  latter  construc- 
tion ;  for  a  covenant  is  far  preferable."  4  Kent's  Com. 
132.  The  usual  words  in  a  condition  subsequent  are 
"so  that,"  "provided,"  the  latter  according  to  Lord 
Coke  being  the  most  appropriate. 

Applying  this  rule  to  this  case,*  none  of  the  usual 
words  of  a  condition  are  found,  nor  is  there  in  McGee' s 
evidence  anything  that  would  support  the  view  that  he 
ever  told  the  officers  of  the  milroad  that  a  failure  to 
build  these  bridges  would  forfeit  the  gmnt  for  which 
they  had  paid  him  $8,000.  Such  a  construction  is  con- 
trary to  "good  sense  and  sound  equity."  We  hold 
these  words  did  not  create  a  condition  subsequent  in 
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law,  and  a  mere  failure  to  build  tlicse  bridges  would  not 
cause  a  reverting  of  this  estate.  Chwpin  v.  School 
DisL,  35  N.  H.  446. 

But  while  it  is  true,  that  mere  non-user  will  not 
amount  to  an  abandonment,  it  is  well  settled  that  an 
easement  acquired  by  grant  or  its  equivalent  may  be 
lost  by  abandonment.  To  constitute  an  abandonment  of 
an  easement  acquired  by  grant,  acts  must  be  shown  of 
such  an  unequivocal  nature  as  to  indicate  a  clear  inten- 
tion to  abandon.  Curran  v.  Louisville^  supra ;  Dyer 
V.  Sanfordy  9  Mete.  395 ;  Hayford  v.  Spokesjield^  100 
Mass.  491.  It  is  said,  however,  that  abandonment  will 
be  more  readily  inferred  when  the  easement  was  granted 
for  public  purposes  than  when  it  was  created  for 
private  use. 

Th^  easement  acquired  by  McGee  was  for  a  public 
use,  a  highway.  This  right  of  way  was  acquired  by  a 
railroad  company,  authorized  by  its  charter  to  run  a 
railroad  from  Kansas  City  in  Jackson  county,  south- 
easterly through  Cass,  Henry,  St.  Clair  and  Greene  to 
the  southern  boundary  of  Missouri.  After  acquiring 
this  right  of  way,  the  roadbed  was  excavated  and  the 
grade  established  ;  no  track  was  ever  laid  upon  it.  In 
1874  the  company  was  declared  and  adjudged  bankrupt. 
The  roadbed  and  property  was  all  sold  to  a  number  of 
merchants  and  professional  gentlemen  of  Kansas  City, 
and  a  deed  was  made  to  Messrs.  T.  K.  Hanna,  McLean 
and  Bancroft,  as  trustees,  for  the  party  who  had  made 
the  purchase.  These  gentlemen  being  greatly  inter- 
ested in  the  welfare  of  Kansas  City  were  anxious  to 
establish  a  railroad  to  the  southeast,  to  ope*  the  mar- 
kets of  the  south  to  her  merchants.  They  made  several 
efforts  which  failed.  Finally,  in  December,  1880,  they 
made  a  deed  of  release  to  the  Kansas  City  &  Southern 
Railway  Company.  K  L.  Martin  of  Kansas  City  was 
named  as  one  of  the  directors  of  the  Kansas  City  & 
Southern.  The  contract  of  the  trustees,  Hanna, 
McLean  and  Bancrolt,   with  this  last-named  railroad 
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provided  for  the  expenditure  of  "$25,000  on  the  esti- 
mates and  orders  made  and  given  in  the  building  of 
such  railroad^  by  the  chief  engineer  of  said  company" 
before  July  1,  1881,  and  upon  the  expenditure  of  that 
sum  and  $15,000  more,  before  October  1,  1881,  then  the 
trustees  were  to  release  all  claims  to  the  road  to  said 
company. 

The  evidence  is  conclusive  that  when  this  new 
company  began  to  work  on  the  road,  intead  of  utilizing 
this  old  right  of  way  it  adopted  a  new  route,  procured 
a  new  right  of  way  and  constructed  a  railroad  from 
Kansas  City  to  Clinton,  Missouri.  No  use  whatever 
was  made  of  the  right  of  way  through  McGee's  lands. 
Under  these  circumstances,  McGee  sold  the  whole  tract 
to  the  Kansas  City  Inter-State  Fair  for  a  fair  ground  and 
race  course.  The  fair  expended  $115,000  to  $120,000 
in  improvements  on  these  grounds.  Among  other 
things  was  the  erection  and  construction  of  a  racetrack 
which  brought  within  its  limits  a  portion  of  the  railroad 
excavation,  crossing  at  the  south  and  again  near  the 
north  end  making  two  crossings  of  the  right  of  way, 
and  including  about  nine  to  eleven  hundred  feet  of  the 
railroad  within  the  limits  of  the  racetrack.  The  fair 
association  occupied  these  lands  and  maintained  these 
obstructions  across  this  right  of  way  until  1887.  Mr. 
Payne  and  Judge  Bernard  both  testified  that^  while 
these  improvements  were  being  constructed,  no  one  for 
the  railroad  made  any  objection  or  adverse  claim  to  the 
premises. 

They  held  five  fairs  on  the  ground,  and  then  sold  to 
the  plaintiff.  When  the  Kansas  City  &  Southern 
began  to  build,  the  citizens  of  Westport,  learning  that 
the  company  was  constructing  its  road  by  way  of  the 
east  bottoms  and  the  Blue  river,  held  a  meeting.  It 
was  then  understood  that  the  Kansas  City  &  Southern 
Company  were  going  to  abandon  the  route  through  this 
land  and  Westport  and  build  through  the  east  bottoms. 
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This  meeting  appointed  Judge  Cowan,  George  N.  Nolan 
and  Judge  Bernard  to  confer  with  the  company  and 
induce  it  not  to  abandon  the  old  route.  This  committee 
**  met  the  company  in  Kansas  City,  where  it  had  head- 
quarters, and  offered  all  the  inducements  it  could  to 
have  the  company  adopt  the  Westport  route.  The 
chief  engineer  was  called.  He  took  the  profile  and 
endeavored  to  show  the  committee  that  the  Westport 
route  was  impracticable,  and  finally  told  them  they 
couldn't  do  it.    The  grade  was  too  heavy." 

The  intention  to  abandon  that  route  was  clear  at 
that  time.  But  the  intention  to  abandon  was  not 
allowed  to  rest  upon  the  declarations  of  the  officers. 
The  company  went  to  work  and  graded  its  road  into 
Kansas  City  over  a  different  route,  as  it  had  declared  it 
would  do.  It  would  be  very  hard  to  conceive  of  more 
positive,  unequivocal  evidence  of  an  intention  to  do  an 
act  than  concurred  in  this  case. 

But  the  evidence  of  abandonment  does  not  rest  upon 
the  non-user  for  thirteen  years,  the  actual  diversion  of 
the  road  from  this  route,  upon  the  clearly  expressed 
intention  to  abandon,  and  standing  by  five  or  six  years 
while  the  fair  company  was  expending  immense  sums  of 
money  in  improvements  upon  this  land  and  actually  fill- 
ing up  the.  cut,  without  protest ;  in  addition  to  all  this 
the  company  signalizes  its  final  abandonment  by  con- 
veying the  eleven  miles  of  road  including  the  land  in 
question  to  another  corporation  organized  to  operate  a 
railroad  eleven  miles  in  length,  a  purpose  not  contem- 
plated by  either  grantor  or  grantee  when  the  right  of 
way  was  granted. 

We  think  when  this  was  done,  the  intention  to 
abandon  and  the  absolute  abandonment  was  consum- 
mated, the  easement  was  lost,  and  the  lands  in  question 
became  discharged  of  this  burden.  Acts  so  decisive  and 
conclusive  in  character  as  these  have  but  one  meaning ; 
they  indicate  and  prove  a  clear  intention  to  aban- 
don the  right  of   way.    Moore   v.  Bawson^  3   Bam. 
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&  Cress.  332 ;  Liggins  v.  Inge^  7  Bing.  682 ;  Railroad  v. 
Covington,  2  Bash  (Ky.)  526. 

It  is  not  the  policy  of  the  law  to  permit  a  railroad 
to  acquire  a  right  of  way,  to  build  a  railroad,  to  do  some 
work  on  it,  and  then,  after  changing  its  route  and 
abandoning  its  easement,  still  claim  and  exercise  the 
right  to  sell  the  right  of  way  to  another.  The  statute 
permitting  it  to  acquire  land  limits  it  for  its  own  cor- 
porate purposes.  It  is  not  allowed  to  enter  the  market 
and  speculate  in  real  estate  in  this  manner. 

When  it  ceases  to  use  the  land  for  the  legitimate 
purposes  indicated  in  its  charter,  the  lands  revert  to 
their  owner.  Our  conclusion  is  that  the  circuit  court 
had  abundant  evidence  to  sustain  its  finding,  and  it 
becomes  unnecessary  to  discuss  the  other  propositions  in 
the  very  elaborate  and  satisfactory  briefs,  filed  by  coun- 
sel on  both  sides.  Judgment  of  the  ufrcuit  court  is 
affirmed.    All  concur. 


Sullivan  County,  Appellant,  v.  Hatfield  et  al. 


DIVISION  TWO. 


1.  County  Indebtedness:  financial  agent:  bond:  sureties. 
Sureties  on  the  bond  of  a  financial  a^ent  appointed  by  the  county 
court  to  negotiate  the  refunding  of  the  bonded  indebtedness  of  the 
county  wiU  not  be  liable  beyond  the  amount  of  bonds  authorized  by 
the  order  of  the  county  court  to  be  negotiated. 

18.     : : :  .    If  the  amount  provided  for  in  the 

order  of  the  court  was  not  sufficient  to  refund  the  old  debt,  the 
court  should  have  made  another  order  and  required  a  new  bond  of 
the  agent 

Appeal  from   Sullivan  Circuit    Court. — Hon.  G.  D. 
BuRQESS,  Judge. 

Affibmed. 
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Z>.  M.  Wilson,  Prosecuting  Attorney,  and  Huston 
&  Parrish  tor  appellant. 

The  lower  court  erred  in  holding  as  matter  of  law, 
that  the  securities  were  discharged  because  the  county 
court  issued,  in  the  course  of  the  funding  scheme,  more 
than  $120,000  in  renewal  bonds,  to-wit,  $170,000.  It 
was  on*  this  ground  the  court  decided  the  case,  and  this 
question  is  sharply  put  in  the  declarations  of  law 
refused  for  plaintiff  and  given  for  defendants.  The 
scope  of  the  contract  of  the  securities  is  to  be  deter- 
mined^ by  the  intention  of  the  parties,  as  disclosed  by 
the  instrument  read  in  the  light  of  the  circumstances 
surrounding  it.  Lionherger  v,  Kreiger^  88  Mo.  160.  It 
was  clearly  contemplated  that  the  entire  railroad 
bonded  indebtedness  of  the  county  should  be  taken 
up — funded.  This  was  the  scope  of  his  employment. 
Increasing  the  responsibility  of  Hatfield,  and  the  con- 
sequent risk  of  the  securities,  did  not  discharge  the 
securities.  Hatfield's  duties  were  not  thereby  enlarged, 
the  sphere  of  his  duties  remained  the  same — though, 
so  far  as  the  renewal  bonds  were  concerned,  the  subject- 
matter  of  his  charge  might  be  increased.  Lionherger 
V.  Kreiger^  88  Mo.  160 ;  Bank  v,  Wallaston^  3  Harr. 
90;  Hailroad  v.  Goodwin^  3  Wels.,  Hurl.  &  Gor.  320 ; 
Canal  Co.  v.  Von  Vorst,  21  N.  J.  L.  100 ;  Stratobridge 
V.  Railroad^  14  Md.  860 ;  People  v.  Vilas,  36  N.  Y. 
469;  Commonwealth  v.  Oahhert,  5  Bush  (Ky.)  438; 
United  States  v.  Oaussen,  2  Woods,  92 ;  Sdbwyer  v. 
Hicks,  6  Watts  ( Pa.)  76.  The  better  and  more  modem 
rule,  deduced  from  the  best-considered  cases,  is  that  an 
increase  of  liability,  and  consequent  increase  of  risk  on 
the  part  of  the  securities,  does  not  discharge  the  sure- 
ties, if  such  increase  could  be  reasonably  anticipated 
when  the  bond  is  executed,  in  view  of  all  the  surround- 
ing circumstances,  unless  thereby  the  nature  of  the 
duties  are  changed.  Marney  v.  State^  13  Mo.  7  j  Walker 
V.  Chapman^  22  Ala.  46. 
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John  P.  Butler  with  A.  W.  Mullins  for  respond- 
ents. 

(1)  A  surety  may  stand  npon  the  terms  of  his 
contract,  and  its  variation  without  his  consent  is  fatal 
to  a  recovery  upon  it.  Miller  v.  Stewart^  9  Wheat. 
(U.  ^.)2M\  Smith  v.  U.  S.,  2  Wallace,  235;  Murfree 
on  Official  Bonds,  sec.  719;  State  v.  McOonigle,  101 
Mo.  363 ;  Lionberger  v,  Kreiger^  88  Mo.  165.  Nor  can 
courts  either  abridge  or  extend  the  provisions  of  a  con- 
tract deliberately  settled  between  the  pariies.  2  Black- 
stone's  Com.  433.  The  obligations  of  a  surety  cannot 
be  enlarged  by  the  obligee,  nor  by  the  operation  of  law. 
Carroll  Co.  v.  HobertSy  68  Mo.  234 ;  Murfree  on  Official 
Bonds,  sec.  718.  The  sureties  are  discharged  if  the 
principal,  without  their  consent,  make  a  new  agreement, 
or  alter  the  terms  of  the  old  one,  or  method  of  perform- 
ing it.  Dunlap's  Abridgment,  309 ;  Bishop  on  Con- 
tracts, sec.  765 ;  Murfree  on  Official  Bonds,  sec.  718 ; 
1  Greenleaf 's  Ev.,  sec.  303;  1  Story's  Equity,  319  ;  Still- 
well  V,  Aaron^  69  Mo.  544 ;  Brandt  on  Suretyship,  p. 
455.  These  securities  did  not  undertake  to  be  bound 
for  any  issue  of  bonds  beyond  $120,000.  It  was  in  rela- 
tion to  these  they  agreed  to  be  bound,  and  it  may  well 
be  that  they  would  never  have  become  responsible  for 
any  amount,  had  it  not  been  for  the  provisions  of  the 
contract,  excluding  the  last  $40,000,  and  limiting  the 
amount  to  $120,000.  And  when  the  county  court  inno- 
cently or  otherwise  violated  this  agreement  upon  which 
the  sureties  relied,  and  had  the  right  to  rely,  they  are 
discharged.  Ryan  v.  Shawneetovm^  14  111.  20  ;  Brandt 
on  Suretyship,  p.  454.  ( 2 )  If  a  material  alteration  is 
made  in  the  contract  without  the  sureties'  consent,  he  is 
discharged  although  the  alteration  may  be  for  his 
benefit.  Berthune  v.  Dozier^  10  Ga.  235 ;  Rowan  v. 
Mfg.  Co.  J  33  Conn.  1.  So  far  as  the  Kreiger  case^  88 
Mo.  160,  is  in  point,  it  supports  the  doctrine  asserted 
and  contended  for  by  the  respondents. 
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Thomas,  J. — On  the  ninth  day  of  November,  1878, 
L.  T.  Hatfield  was  appointed  by  the  county  court  of 
Sullivan  county  financial  agent  to  fund,  by  compromise, 
the  railroad  indebtedness  of  that  county.  The  order  of 
appointment  prohibited  him  from  including  in  the  com- 
promise '^any  of  the  bonds  of  said  county,  numbers 
from  one  hundred  and  sixty-one  to  two  hundred,  both 
inclusive,  without  the  special  order  of  this  court." 

On  the  tenth  day  of  April,  1879,  the  county  coui't 
made  another  order  by  which  Hatfield,  as  the  financial 
agent  of  the  county,  was  authorized  to  negotiate  for  the 
exchange  of  renewal  bonds  for  the  outstanding  bonds, 
at  such  rate  as  should  not  exceed  an  average  of 
sixty  cents  for  the  face  value  of  the  old  bonds,  payable 
in  new  bonds,  and  for  as  much  less  as  could  be  obtained, 
and,  whenever  an  exchange  of  bonds  was  agreed  upon, 
and  before  the  new  bonds  should  be  delivered  to  said 
agent,  for  exchange,  he  should  execute  and  deliver  to 
the  clerk  of  the  county  his  bond  in  at  least  double  the 
amount  in  value  of  the  bonds  to  be  exchanged,  which 
bond  should  be  made  payable  to  the  county,  condi- 
tioned for  the  faithful  discharge  of  the  duties  devolving 
upon  him  as  such  agent. 

This  order  recited  that  the  county  had  issued  bonds 
dated  November  1,  1871,  payable  to  the  St.  Joseph 
&  Iowa  Railroad  Company  for  the  use  of  "the  Central 
Missouri  branch"  thereof,  for  $1,000  each,  due  in 
twenty  years  after  date,  and  that  ''the  amount  out- 
standing of  said  bonds  is  $200,000,  which  sum  with  all 
interest  due  on  the  first  one  hundred  and  sixty  of  said 
bonds  up  to  February  1,  1879,  is  less  than  ten  per  cent, 
of  the  assessed  value  of  the  taxable  property  within  this 
county,  and  constitutes  the  sole  debt  thereof  (which 
fact  this  county  court  hereby  finds  and  adjudges);  now, 
therefore,  under  and  by  virtue  and  authority  of  an  act 
of  the  general  assembly  of  the  state  of  Missouri, 
approved  April  12,  1877,      *    *    *    this  court  hereby 
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affirms  and  engages  to  compromise  and  redeem  such 
bonds  with  all  interest  due  up  to  February  1,  1879, 
*  *  *  and  to  carry  into  effect  all  compromises  and 
redemptions  to  be  made  under  this  order ;  it  is  further 
ordered  by  the  court  that  negotiable  bonds  of  this  county 
be  issued,  to  be  designated  'Sullivan  county  renewal 
bonds,'  not  exceeding  the  aggregate  sum  of  $120,000,  in 
denominations  of  $600,  $500  and  $100,  due  in  twenty 
years  from  January  1,  1879,  redeemable  after  five  years, 
at  the  option  of  the  county." 

Hatfield  gave  bond  in  compliance  with  this  order  of 
the  court  in  the  sum  of  $30,000,  dated  April  12,  1879, 
with  eleven  sureties,  which  bond  was  duly  approved,  in 
which  it  was  *' expressly  stipulated  that  in  no  event 
shall  there  at  any  one  time  be  delivered  to  said  L.  T. 
Hatfield  more  than  twenty-five,  of  such  renewal  bonds, 
of  a  face  value  of  $600  each,  or  the  same  amount  of  $500 
and  $100  in  each  combination  to  be  equivalent  to  the 
twenty. five  $600  bonds." 

The  county  court  issued  renewal  bonds,  from  time  to 
time,  to  the  amount  of  $120,000  in  the  aggregate,  and 
delivered  them  to  Hatfield,  who  exchanged  them  for  the 
old  bonds,  and  duly  accounted  for  the  same.  The 
court  then  proceeded  to  issue  other  bonds,  the  last 
lot  being  issued  in  July,  1882,  numbered  from  one 
hundred  and  sixty-four  to  two  hundred  and  twenty-five 
both  inclusive,  each  for  $500,  and  two  bonds  for  $100 
each,  and  delivered  them  to  Hatfield  to  be  exchanged 
for  the  old  bonds  then  still  outstanding.  Hatfield 
made  an  oml  report  to  the  court  in  which  he  stated 
that  he  had  redeemed  all  but  six  of  the  old  bonds, 
and  that  he  had  the  renewal  bonds  in  his  bank  safe. 
It  turned  out,  however,  that  he  borrowed  several  thou- 
sand dollars  of  a  bank  in  Keokuk,  Iowa,  and  deposited 
four  old  bonds,  which  he  stated  had  been  redeemed 
as  collateral,  and  also  borrowed  several  thousand  dol- 
lars more  of  the  same  bank,  and  deposited  the  renewal 
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bonds,  numbered  from  two  hundred  and  fourteen  to 
two  hundred  and  twenty-five  inclusive,  as  collat- 
eral. These  were  the  renewal  bonds  which  should 
have  been  used  in  taking  up  the  remaining  six  old 
bonds,  but  which  were  thus  converted  to  his  own  use 
by  Hatfield. 

The  bonds,  deposited  by  Hatfield  with  the  Keokuk 
bank  as  collateral,  were  afterwards  sold  and  only 
enough  was  realized  to  pay  the  debts  for  which  they 
were  security.  And  this  sait  was  brought  against 
Hatfield  and  his  sureties  to  recover  the  amount  the 
county  thus  lost. 

The  cause  was  tried  before  the  court  without  a  jury, 
and  the  court  held  that  the  sureties  were  discharged 
because  the  responsibility  of  Hatfield  and  their  conse- 
quent risk  had  been  increased  by  the  renewal  bonds, 
additional  to  those  mentioned  in  the  order  of  April  10, 
1879. 

We  think  it  very  clear  that  the  judgment  was  for 
the  right  party.  The  sureties  became  liable  for  the 
amount  of  bonds  authorized  to  be  negotiated  by  the 
orders  of  the  county  court  of  November  9,  1878,  and 
April  10,  1879,  and  no  more.  When  those  orders  were 
made  it  is  evident,  the  county  court  did  not  intend  to 
pay  tlie  old  bonds  numbered  from  one  hundred  and 
sixty-one  to  two  hundred,  inclusive,  and  did  not  intend 
to  issue  renewal  bonds  exceeding  $120,000,  and  the  lia- 
bility of  the  sureties  cannot  be  extended  by  construction 
beyond  that  sum.  When  the  court  found  that  $120,000 
would  not  be  sufficient  to  refund  the  old  debt,  it  was 
its  plain  duty  to  have  made  another  order,  and  to  have 
required  a  new  bond  of  its  financial  agent.  After  the 
bonds  to  the  amount  of  $120,000  had  been  negotiated  by 
Hatfield  and  he  had  truly  accounted  for  that  sum  the 
sureties  were  not  bound  further.  Bauer  t).  Cabanne^ 
105  Mo.  110,  and  cases  cited. 

The  judgment  is  affirmed.    All  concur. 
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Matheny  et  al.y  Appellants^  v.  Stewart,  Adminis- 
'  iratoTy  et  al. 


1. 


18. 


z. 


DIVISION    TWO. 


Contract  to  Convey,  Breach  of :  measure  op  damages.  In  a 
suit  by  a  vendee  against  a  vendor  for  failure  to  cany  out  a  con- 
tract to  convey  real  estate,  the  measure  of  damages  is  the  full 
compensation  for  the  injuries  resulting  from  the  breach,  and  good 
faith  on  the  part  of  the  vendor  will  not  excuse  or  protect  him 
from  making  his  contract  good  by  way  of  damages. 

Conveyance :  warranty,  breach  of  :  measure  of  damages. 
When  a  conveyance  of  real  estate  becomes  complete,  the  parties 
make  and  accept  the  covenants  therein  as  measuring  the  hability 
of  the  grantor  and  the  compensation  of  the  grantee  in  case  of 
breaches.  The  contract  becomes  merged  in  the  deed,  and  the 
remedy  for  losses  is  confined  to  such  as  is  given  by  its  covenants. 

: : .    Damages  for  breaches  of  warranty  in  the 

conveyance  of  land,  in  case  of  total  failure  of  title,  has  always,  in 
this  state,  been  hmited  to  the  purchase  money  paid,  with  interest 
thereon  and  costs. 


: : .    Under  a  covenant  in  a  deed  to  warrant 

and  defend  the  title,  the  grantee  should  ordinarily  recover  as  dam- 
ages for  its  breach  the  legal  costs  reasonably  and  in  good  faith 
incurred  in  the  assertion  or  defense  of  the  title  warranted. 

r : :  attorney's  fees.    Attorney's  fees  are  not 

allowed  as  damages,  in  Mississippi,  in  a  suit  for  breach  of  war- 
ranty of  title  contained  in  a  deed  ;  and  in  a  suit  in  this  state,  upon 
a  breach  of  covenants  in  a  deed  made  in  that  state,  effect  will  be 
given  the  covenants  in  accordance  with  the  construction  placed 
upon  them  by  the  courts  of  that  state. 


:   :  :   notice  by  warrantor  not  to  defend. 

One  in  possession  of  land  imder  a  deed  of  general  warranty  is 
ordinarily  justified  in  making  every  reasonable  effort  to  retain  the 
land,  notwithstanding  the  warrantor  notifies  him  to  make  no 
defense,  and  acknowledges  his  hability  on  his  covenants.  When, 
however,  it  is  perfectly  apparent  that  the  defense  of  the  title 
would  be  useless,  he  should  not  incur  the  expense,  when  notified 
by  his  grantor  not  to  do  so. 
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7.     :  ; :  .    Where  the  title  warranted  was 

the  life-estate  only  of  the  wife,  it  was,  after  her  death,  a  useless 
expense  to  undertake  to  defend  against  the  title  of  those  to  whom 
the  reversion  was  granted  in  the  deed  to  her,  and  after  notice  by 
his  immediate  warrantor  the  grantor  should  have  surrendered  his 
possession  to  those  clearly  entitled  to  it. 

8.  Practice :  election.    The  doctrine  of  election  cannot  .be  applied 
in  a  suit  to  which  the  persons  who  are  entitled  to  make  the  elec- 

.    tion  are  not  parties. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  L.  B. 
Valliant,  Judge. 

Affirmed. 

Clifton  <fe  Eckford  for  appellants. 

(1)  In  the  sale  of  lands,  if  the  contract  is  specu- 
lative, then  the  measure  of  damage  is  compensatory, 
whether  the  contract  be  executed  or  executory  in  its 
form.  And  in  construing  the  contract  the  courts  will 
take  into  consideration  the  nature  and  character  of  the 
subject-matter;  the  purpose  for  which  it  was  bought 
and  sold ;  the  purpose  for  which  it  was  devoted ;  and  in 
applying  these  extraneous  circumstances  to  the  written 
contract  of  the  parties  determine  whether  the  loss  was 
within  the  covenants  or  not.  Sedg.  Damages  [3  Ed.] 
p.  164 ;  2  Sutherland,  Damages,  p.  221 ;  Bunny  v.  Hop- 
JcinSy  27  Beavan  (R.  C.)  565.  (2)  Where  one  con- 
tracts to  sell  and  convey  lands,  knowing  at  the  time 
that  he  has  no  such  title,  and  afterward  fails  to  perform 
his  contract,  or  where  one  who  owns  a  defective  title  to 
land  contracts  to  sell  and  convey  an  indefeasible  fee- 
simple  title,  and  afterwards  has  it  in  Sis  power  to  rem- 
edy or  cure  the  defect  in  the  title,  and  neglects  or 
refuses  to  do  so,  or  takes  an  active  part  in  procuring 
the  true  owner  to  recover  the  lands,  or  otherwise  vio- 
lates his  contract  in  bad  faith,  then  in  all  such  cases  he 
is  liable  in  damages  for  all  losses  with  costs,  etc. 
Florean  v.  Thornhill^   2  Wm.  Black,  1087;  Bain  v. 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  75 

Matheny  v.  Stewart. 

Forthergillj  L.  R.  7  Eng.  &  Ir.  App.  158;  Staats  v. 
Ten  Eyck^  ExW^  3  Gaines,  111;  Baldioin  v.  Mun,  2 
Wendell,  406 ;  Engill  v.  Fetch,  L.  R.  3  Q.  B.  314 ; 
Lady  Cavan  v,  Pultney,  2  Vesey,  Ir.  544 ;  Hodgins  v. 
Hodgins,  U.  V.  C.  C.  146  ;  Allen  v.  Atkinson,  21  Mich. 
351 ;  KilpatricJc  v.  Downing,  58  Mo.  38 ;  HopMns  v. 
Orazebrook,  6  Bam.  &  Cress.  100;  Harman  v.  Hobin- 
son,  1  Exch.  (W.  H.  4fc  G.)  849;  Pumpley  v.  Phelps, 
40  N.  T.  ( 1  Hand.)  60 ;  Hammond  v,  Hannin,  21  Mich. 
374;  Drake  v.  Baker,  34  N.  J.  L.  358;  Pinkston  v. 
Huie,  9  Ala.  255;  Mack  v.  Patchin,  29  How.  Prac. 
(N.  T.)  31.  (3)  Where  a  testator  deals  with  the 
proi)ei1;y  of  one  who  is  a  beneficiary  under  the  will,  the 
beneficiary  must  either  waive  the  benefit  given  to  him  by 
the  will  or  else  acquiesce  in  the  disposition  made  of  his 
property  by  the  testator.  This  doctrine  of  election  and 
equitable  estoppel  also  prevents  the  unconscientious 
assertion  of  rights  which  might  have  existed  by  other 
rules  of  law,  unless  prevented  by  the  estoppel.  It 
arises  out  of  the  principle  that  he  who  asks  equity 
must  do  equity,  and  is  administered  by  the  law  courts  as 
well  as  by  the  chancery  courts.  Herman  on  Estoppel, 
ch.  17,  pp.  467,  469;  Wigram  on  Wills,  ch.  19,  pp. 
249-50;  1  Pomeroy's  Eq.,  p.  430,  sec.  ?Go ;  p.  fiD3,  sec. 
462 ;  p.  508,  sec.  465  ;  Swanston's  note  ( B)  to  Dillon  v. 
Parker,  1  S.  W.  Rep.  394 ;  Hardens  v.  Sackett,  15  N.  Y. 
(1  Smith)  366;  2  Pomeroy's  Eq.,  p.  258,  sec.  802;  Born 
V.  Cole,  51  N.  H.  287. 

Prank  M.  Estes  for  respondents. 

(1)  The  measure  of  damages  in  this  case  is  the 
purchase  money  with  interest  from  date  of  eviction. 
3  Wash.  Real  Prop.  [3  Ed.]  419 :  Rawle  on  Gov.  Title, 
268-280;  Ilerndon'v.  Harrison,  5  George  (Miss.)  433; 
White  V.  Pressly,  54  Miss.  313 ;  Mack  v.  Patchin,  42 
N.  Y.  167  ;  McOary  v.  Hastings,  39  Cal.  360 ;  Criss- 
field  V.  Starr,  36  Md.  150 ;  Brooks  v.  Black,  8  So.  Rep. 
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332 ;  Dickson  v.  Desire^  23  Mo.  166 ;  ButcJiins  v.  JRoun- 
tree,  77  Mo.  600;  Lambert  v.  Estes,  99  Mo.  608.  (2) 
The  purchase  money  in  this  case  recited  in  the  deed  is 
$114.25.  This  recital  is  prima  facie  true,  and  must  be 
rebutted  or  it  will  be  conclusive.  Hudley  ©.  Buckner^ 
6  S.  &  M.  77 ;  Brown  v.  Bartee,  10  S.  &  M.  273 ;  Foster 
V.  ^aZZ,  12Pick.  92.  (3)  Under  the  rule  existing  in 
Mississippi  attorneys'  fees  are  not  allowed  in  admeasur- 
ing the  damages.  Rawle  on  Gov.  Title,  97  ;  Cowden  v. 
Lockridge^  60  Miss.  385  ;  Slauffer  v.  Oarrison^  61  Miss. 
67 ;  Brinker  v.  Lienkauff^  64  Miss.  236 ;  Brooks  v.  Blacky 
8  So.  Rep.  332.  Plaintiff  cannot  recover  because  he  has 
assigned  and  transferred  his  right  of  action  against  his 
immediate  vendors  and  warrantors.  Miss.  Code,  1880, 
sec.  1607. 

Macfarlane,  J. — This  is  an  action  to  recover  dam- 
ages for  breach  of  the  covenants  of  warranty  contpmed 
in  a  deed  made  by  defendant's  testator  to  a  reniote 
grantor  of  plaintiffs. 

The  facts  as  gathered  from  the  abstract  of  record 
are  in  substance  these:  About  the  year  1840,  one 
Atkinson  Stewai-t  conveyed  certain  lots  in  Aberdeen, 
in  the  state  of  Mississippi,  to  trustees  for  the  use  of 
his  wife,  Mary  M.  Stewart,  during  her  life,  and  after 
her  death  to  the  use  and  benefit  of  the  children  of  the 
grantor.  In  1854,  Mary  M.  Stewart,  conveyed  the  lots 
for  the  express  consideration  of  $114.25,  to  one  John  D. 
Robinson  by  deed,  in  which  she  covenanted  to  warrant 
and  defend  the  title.  Robinson,  the  grantee,  took 
possession  of  the  property  at  once,  and  made  valuable 
and  lasting  improvements  thereon,  and  afterwards  used 
the  same  as  a  place  of  business.  Robinson  conveyed  to 
R.  A.  Honea  &  Co.,  and  they  conveyed  to  plaintiff.  The 
dates  and  character  of  these  deeds  are  not  given  in  the 
abstract, 

Mrs.  Stewart  died  in  January,  1887,  and  left  a  vdll 
under  which    she  devised  this  lot  to  defendant   and 
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others,  who  were  the  children  of  her  grantor  and  to  cer- 
tain of  his  grandchildren,  and  directed  that  the  lots  be 
recovered  by  the  devisees,  but  made  no  provision  for  the 
protection  of  her  covenantee.  She  also  devised  to  defend- 
ant and  another  son  certain  notes  she  held  against  them, 
which  appeared  to  have  been  accepted  by  them.  These 
devisees  were  the  only  children  of  Atkinson  Stewart, 
who  survived  the  testator.  Defendant,  R.  B.  Stewart, 
is  sued  as  the  administrator  with  the  will  annexed  of 
Mrs.  Stewart. 

In  1887,  R.  B.  &  T.  W.  Stewart,  claiming  as  remain- 
dermen,  commenced  suit  against  plaintiff  for  the  posses- 
sion of  the  lot«,  and  for  damages  for  their  detention,  and 
on  February  11,  1889,  obtained  a  judgment  for  the  pos- 
session, and  for  $641.48,  rents,  and  $150.60  court  costs. 
In  the  defense  of  this  suit,  defendants  incurred  a  liabil- 
ity for  a  large  amount  for  attorneys'  fees  and  expenses, 
not  included  in  the  judgment.  Plaintiff  Matheny 
transferred  the  ''equitable  interests"  in  his  claim  for 
damages  to  one  Mrs.  Junkins,  who  is  joined  with  him  as 
plaintiff. 

The  damages  claimed  by  plaintiff  for  breach  of  .the  cov- 
enants of  warranty  are  the  value  of  the  lot  and  imjjiove^ 
mentg  at  the  time  of  eviction,  $3,000;  court  costs  in 
defense  of  title,  $150.60  ;  attorneys'  fees  and  necessary 
expenses  in  defense  of  suit,  $850.  It  also  appears  that 
Honea  &  Co.,  plaintiff 's  immediate  grantors,  at  the  com- 
mencement of  the  ejectment  suit  in  Mississippi,  notified 
him  not  to  defend,  and  acknowledged  their  liability  as 
warrantors,  and  admitting  that  they,  themselves,  were 
liable  for  breach  of  their  warranty  to  plaintiff,  but 
denying  liability  for  costs  and  expense,  if  the  suit  was 
continued. 

The  answer  put  in  issue  the  allegations  of  the 
petition.  The  court  declared  the  law  to  be  that  the 
measure  of  damages  was  the  purchase  price,  with  inter- 
est, and  refused  to  declare,  as  requested  by  plaintiff, 
that  he  was  entitled  to  recover,  under  the  facts  in  this 
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case,  the  value  of  the  property  at  the  time  of  eviction, 
and  the  costs  and  necessary  expenses  of  defending  the 
ejectment  suit.  The  judgment  was  for  plaintiff  foi 
the  purchase  price  of  the  land  and  interest  thereon  from 
date  of  eviction,  from  which  plaintiff  appealed. 

We  are  called  upon  by  plaintiff  in  this  case,  in  a 
very  able  brief  and  earnest  argument  by  his  counsel, 
to  apply  a  rule  for  the  measure  of  his  damages  which 
will  fully  compensate  him  for  all  injury  sustained.  He 
insists  that  in  order  to  make  his  compensation  fully 
adequate  to  losses  sustained  by  him,  by  reason  of  the 
breaches  of  warranty,  he  should  be  allowed,  as  damages, 
the  full  value  of  the  land,  at  the  date  of  his  eviction 
therefrom,  and  not  from  the  date  of  sale,  and  also  all 
costs  and  expenses  in  defending  his  title  and  possession, 
including  counsel  fees. 

The  rule  to  allow  as  damages  the  enhanced  value 
of  the  property  sold  has  never  been  applied  in  this 
state,  or  the  state  of  Mississippi,  so  far  as  we  can  leam, 
to  actions  for  breaches  of  the  covenants  of  title  contained 
in  deeds.  For  breaches  of  contracts  to  convey,  full 
compensatory  damages  are  allowed,  under  some  circum- 
stances, in  England  and  most  of  the  states  of  the  Union. 
Allowance  of  such  damages,  or,  as  it  is  termed,  the 
benefit  of  the  bargain,  is  generally  confined  to  those 
contracts  which  are  tainted  with  fraud  or  deceit.  In 
this  state  it  is  held  that  there  is  no  more  reason  for 
denying  full  compensation  for  injuries  resulting  from  a 
failure  to  carry  out  a  contract  for  the  conveyance  of 
real  estate,  than  one  for  the  sale  and  delivery  of 
I)ersonal  property,  or  that  the  measure  of  damages 
in  one  case  should  differ  from  that  in  the  other ;  and 
that  good  faith  on  the  part  of  the  vendor  would  not 
excuse  or  protect  him  from  making  his  contract  good 
by  way  of  damages.  See  discussion  of  question  and 
review  of  authorities  in  Kirkpatrick  n.  Downing^  68 
Mo.  32,  and  Harlzell  v.  Crumb,  90  Mo.  630. 
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When  a  conveyance  of  real  estate  becomes  complete 
the  parties  make  and  accept  the  covenants  therein  as 
measuring  the  liability  on  the  part  of  the  grantor  and 
the  compensation  afforded  the  grantee  in  case  of 
breaches.  The  contract  becomes  merged  in  the  deed, 
and  the  remedy  for  losses,  when  sought  in  its  covenants, 
must  be  confined  to  such  as  they  give. 

The  rule  of  damages  for  breaches  of  warranty  in  the 
conveyance  of  land,  in  case  of  total  failure  of  title,  has 
ever  been  limited  in  this  state  to  the  purchase  money 
paid,  with  interest  thereon,  and  costs.  Dickson  v. 
Desired  8  AdmCr^  23  Mo.  166 ;  Hutchins  v.  Rountree^ 
77  Mo.  500 ;  Lambert  v.  Estes,  99  Mo.  608.  The  rule 
seems  to  be  the  same  in  Mississippi.  Phipps  v,  Tarpley^ 
31  Miss.  433 ;  Brooks  v.  Blacky  ',8  S.  Rep.  (Mit  .)  332; 
White  V.  Preslj/y  54  Miss.  313.  This  rule  has  been 
recognized  and  acquiesced  in  for  many  years  past; 
every  conveyance  is  supposed  to  have  been  made  in 
contemplation  of  the  construction  placed  upon  its  cove- 
nants, and  whether  in  all  cases  they  give  full  and 
adequate  indemnity  is  not  considered  suflBcient  ground 
for  either  changing  the  rule  or  grafting  exceptions 
upon  it. 

There  can  be  no  question,  we  think,  under  a 
covenant  as  in  this  deed,  to  warrant  and  defend  the 
title,  that  the  grantee  should  ordinarily  recover,  as 
damages  for  the  breach  of  such  covenant,  the  legal 
costs  reasonably  and  in  good  faith  incurred  in  the 
assertion  or  defense  of  the  title  warranted  3  Sedg.  on 
Dam.  [  8  Ed.]  sec.  982 ;  Hutchins  v.  Hountree^  77  Mo. 
501.  This  is  the  rule,  also,  in  Mississippi,  though  fol- 
lowed with  apparent  reluctance.  Brooks  v.  Blacky  8  S. 
Rep.  332. 

Attorneys'  fees  are  also  allowed  as  damages  in 
many  of  the  states  (Sedg.  on  Dam.,  supra\  but  are 
denied  in  the  state  of  Mississippi.  Brooks  v.  Blacky 
supra.  This  conveyance  was  made  in  contemplation  of 
the  laws  of  the  state  in  which  it  was  made  and  in 
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which  the  real  estate  was  situated,  and  effect  should  be 
given  the  covenants  in  accordance  with  the  construction 
placed  upon  them  by  the  courts  of  that  state.  The  rea- 
sonable cost  of  defending  the  title  should  have  been 
allowed,  unless  that  item  of  damage  was  properly- 
excluded  under  some  exception  to  the  rule. 

Defendant  insists  that  plaintiff  is  not  entitled  to 
recover  the  costs  of  defending  the  title,  for  the  reason 
that  his  immediate  grantor  notified  him  to  make  no 
defense.  We  do  not  regard  this  alone  as  a  valid 
objection.  Undoubtedly,  one  in  possession  of  land 
under  a  deed  of  general  warranty  is  justified  in  making 
every  reasonable  effort  to  retain  the  land,  though  the 
warrantor  notify  him  to  make  no  defense,  and  acknowl- 
edge his  liability  on  his  covenants.  To  relieve  a  war- 
rantor of  this  damage  by  a  simple  notice  not  to  defend 
would  impose  the  expense  of  defending  doubtful  titles 
on  the  covenantee  in  all  cases  in  which  it  was  to  his  inter- 
est to  retain  the  land,  rather  than  accept  the  price  he 
paid  for  it  and  six-per-cent.  interest  thereon.  When, 
however,  it  is  perfectly  apparent  that  the  defense  of  the 
title  would  be  useless,  he  should  not  incur  the  expense 
when  notified  by  his  grantor  not  to  do  so.  The  war- 
rantor would  fix  his  own  liability  when  he  gave  the 
notice,  and  should  have  the  right  to  avoid  payment  of 
unnecessary  costs. 

The  deed  under  which  Mrs.  Stewart  held  title  to 
this  lot  was  simple  and  unambiguous,  conveying  to  her 
use  a  life-estate  only.  She  could  convey  to  her  grantee 
no  greater  title.  It  was,  therefore,  after  her  death,  a 
perfectly  useless  expense  to  undertake  to  defend  against 
the  title  of  those  to  whom  the  reversion  was  granted 
under  this  deed.  Under  such  circumstances,  we  do  not 
think  plaintiff  was  justified  in  incurring  the  costs  of 
defending  his  possession,  but,  after  notice  by  his  imme- 
diate warrantor,  should  have  surrendered  it  to  those 
clearly  entitled  to  it.  Indeed,  from  w^hat  we  are  able  to 
gather  from  portions  of    the  record    of  the  suit  for 
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possession,  whicli  are  found  in  this  record,  we  infer  the 
contest  in  that  case  was  principally  over  the  right  of 
defendant  to  comi)ensation  for  improvements  made 
upon  the  land,  and  not  over  the  title.  In  any  event  we 
think  there  was  no  merit  in  the  defense  of  the  title, 
and  defendant  should  not  be  taxed  with  the  costs  of 
making  it. 

Defendant  also  undertakes  to  apply  the  equitable 
doctrine  of  election  to  increase  his  damages  to  the  full 
value  of  the  property  at  the  time  of  the  eviction,  or  at 
least  to  the  value  of  the  legacies  bequeathed  to  the 
remaindermen. ,  We  are  unable  to  understand  how  the 
doctrine  of  election  can  be  applied  in  a  suit  in  which 
the  persons  who  are  to  make  the  election  are  not 
parties,  even  if  the  ground  for  the  application  of  the 
doctrine  existed  under  the  provisions  of  this  will.  The 
doctrine  invoked  is  defined  as  follows:  '^One  who 
accepts  a  benefit  under  a  deed  or  will  must  adopt  the 
whole  contents  of  the  instrument,  conforming  to  all  its 
provisions  and  renouncing  every  right  inconsistent  with 
it.''  Havens  V.  SacJcett^  16  N.  T.  369.  We  can  observe 
no  inconsistent  provisions  of  the  will  of  Mrs.  Stewart 
which  requires  an  election.  If  any  such  right  to 
demand  an  election  existed,  it  should  have  been  asserted 
in  the  suit  for  the  possession  of  the  property. 

Judgment  aflBirmed.     All  concur. 


Aloobn  v.  The  Chicago  &  Alton  Railkoai> 
Company,  Appellant. 


IN  BANC. 


106 

81 

108 

200 

108 

331 

108 

^1 

110 

297 

110 

395 

51a 

420 

51a 

503 

108 

81 

115 

105 

115 

181 

108 

81 

118 

290 

119 

136 

119 

332 

1.    ITegligenoe :  injxtry  to  servant:  bvidbncb   of  preoaution 

AFTER  accident.    In  an  action  against  a  railroad  for  injuries  to  a  \^  "^ 

switchman  while  uncoupling  moving  cars,  caused  by  his  foot  i^  ^78 

being  caught  between  switch  rails  at  a  point  where  the  block  ,  eoa  238 

between   them   was  worn  awaj  by  use,   evidence   that  within  lios    8i 

Vol.  108-6  [g/S 

108      81 
76a  6I9| 


Digitized  by 


Google 


106  81 
84a  418 
86a  188 

IWi 


100a  *2n 


88  SUPREME  COUKT  OF  MISSOURI, 

Alcom  V.  The  C.  &  A.  Ry.  Co. 
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|1C>8    ^81  twenty-four  hours   after  the  accident  the  defective  block  was 

iiAfto  49.1 1  replaced  by  a  new  one  is  incompetent  to  originate  an  inference 

or  implied  admission  of  negligence,  and  its  admission  is  sufficient 
ground  for  reversal  of  a  judgment  against  defendant  [  Per  Sheb- 
wooD,  C.  J.,  Babclay,  Gantt,  Macfabianb  and  Thomas,  JJ., 
concurring.] 

2.     :  evidenoe:  general  OBJEonow.    A  general  objection  to 

such  evidence  as  being  "incompetent,  irrelevant  and  immaterial" 
is  sufficient  to  exclude  it,  where  it  is  wholly  inadmissible  and 
misleading.    [Ibid,] 

8.  :  PRACTICE  :  demurrer  to  evidence.  On  demurrer  to  evi- 
dence, plaintiff  is  entitled  to  have  the  facts  viewed  as  favorably  to 
him  as  the  testimony  permits,  and  to  enjoy  the  benefit  of  every 
reasonable  inference  in  his  favor  therefrom.  -[Per  Barclay,  J.; 
all  concurring  except  Sherwood,  C.  J.] 

4.  Master  and  Servant :  contributory  negligence  :  assumption 
OF  RISKS.  There  is  a  clear  distinction  between  the  defenses  of 
contributory  negligence  and  the  assumption  of  risks.    [  Ibid,] 

5.    :  CARE  REQUIRED  OP  SERVANT.    A  Servant  is  bound  to  use 

ordinary  care  to  avoid  injury  even  though  the  danger  thereof  arises 
from  risks  unusual  to  the  service.    [  Ibid.] 

KNOWLEDGE  OF  DANGER.    Knowledge  of  a  danger 


is  an  important  element  to  consider  on  the  issue  of  negligence,  but 
is  not  always  decisive  thereof.    [  Ibid,] 

:  master's  duty.  The  master's  duty  reqtiires  of  him  ordinary 

care  to  supply  and  maintain  reasonably  safe  and  sufficient  appli- 
ances necessary  for  the  servant's  work.    [  Ibid,] 

19'egligence :  question  for  jury,  when.  The  plaintiff  while 
uncoupling  moving  cars  at  night  was  injured  by  having  his  foot 
caught  between  switch  rails,  insufficiently  blocked  ;  he  was  familiar 
with  the  railroad  yard  and  tracks  where  the  accident  happened, 
but  had  no  actual  knowledge  of  the  defective  block  ;  Jield^  that  the 
question  of  his  negligence  in  the  circumstances  was  for  the  jury. 
[Ibid,] 

:  railroad:  abandonment  of  bules :  habmless  ebror. 


Where  the  trial  court  excluded  evidence  of  a  rule  forbidding 
employes  **  jumping  on  or  off  trains,  or  engines  in  motion,  and 
getting  between  cars  in  motion  to  uncouple  them,"  but  the  testi- 
mony for  defendant  showed  a  practical  abandonment  of  the  rule 
by  employes  and  their  managing  superiors,  the  exclusion  of  that 
Cfvidence  was  not  prejudicial  error.  [Sherwood,  O.  J.,  Qantt 
and  Macfarlanb,  JJ.,  dissenting,] 
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Appeal  from  Jackson  Circuit  Court. — Hon.  T.  A.  Gill, 

Judge. 

Reversed  and  remanded. 

Wash.  Adams  and  Lathrop^  Smith  &  Morrow  for 
api)ellant. 

( 1 )  The  testimony  as  to  the  finding  of  the  new 
block,  the  next  evening  after  the  accident,  between  the 
rails  where  plaintiff's  foot  was  caught,  was  cl early- 
incompetent  to  prove  prior  negligence  on  the  part  of 
the  defendant.  The  overwhelming  weight  of  authority 
is  against  its  admissibility,  and  the  decisions  of  this 
court  are  to  the  same  effect.  Hipsley  v.  Co.^  88  Mo. 
348 ;  Brmnan  v.  St.  Louis,  92  Mo.  482.  ( 2 )  Nor  was 
the  evidence  competent  upon  the  issue  of  the  protective 
character  of  proper  blocking.  (3)  The  last  question 
asked  Lamoreaux  called  for  the  opinion  of  the  witness, 
which  was  incompetent.  His  competency  or  qualifica- 
tions as  an  expert  were  alone  admitted.  Brown  v. 
Railroad,  1  How.  (Ct.  App.  Gas.  N.  Y.)  62,  115; 
Rogers  on  Expert  Evidence,  sees.  8,  9,  10,  15  ;  Lawson 
on  Expert  Evidence,  rule  24,  pp.  94-100 ;  OavisJc  v. 
BaUroad,  49  Mo.  274  ;  Koons  r>.  Railroad ,  65  Mo.  692  ; 
Benn,  Co.  v.  Conlan,  101  HI.  93 ;  Taylor  v.  Railroady 
39  Am.  &.  Eng.  R.  R.  Cases,  259.  ( 4 )  General  objec- 
tions of  "irrelevancy  and  incompetency'*  are  sufScient, 
where  the  evidence  is  incompetent  and  irrelevant,  for 
any  purpose.  Hayne  on  New  Trial  &  Appeal,  sec.  105, 
p.  294 ;  Merritt  v.  Leaman,  2  Selden,  168  ;  Nightingale 
a.  ScanneU,  18  Cal.  315 ;  State  v.  Flanders,  38  *  N.  H. 
324;  Bool  v.  Dev&rs,  30  Ala.  672 ;  Rogers  v.  Troost,  51 
Mo.  470;  BecJc  V.  Chouteau,  91  Mo.  138.  (5)  The 
objections  to  the  evidence  of  Lamoreaux  were  not  waived 
by  introducing  other  evidence  in  disproof  of  it,  in 
order  to  break  its  force.  Costigan  v.  Trans  Co.,  33 
Mo.  App.  269 ;  Martin  v.  Railroad,  9  N.  E.  Rep.  505  ; 
8.  0.,   103  N.   Y.  626.    (6)    Exclusion  of  rule  65  as  a 
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whole  was  improper.  It  all  ought  to  be  read  together. 
That  part  of  it  relating  to  getting  between  cars  while 
in  motion  to  uncouple  them,  which  was  expressly 
pleaded,  was  undoubtedly  both  competent  and  rele- 
vant. If  objected  to  on  the  ground  that  the  whole  was 
offered,  and  only  a  part  was  competent,  that  objection, 
if  sustained,  might  have  been  obviated.  Hill  v.  Slur- 
geon,  28  Mo.  323 ;  WUMns  v.  Railroad^  13  S.  W.  Rep. 
(Mo.)  893 ;  Thompson  on  Trials,  sees.  696,  843  ;  Waters 
V.  Dashielly  1  Md.  465 ;  Levy  v.  Taylor^  24  Md.  282 ; 
Driscollv.  Damp^  16  Wis.  106.;  Miller  v.  Van  Tassel^ 
24  Cal.  459 ;  Ins.  Co.  v.  Knight,  6  Wharton,  327 ;  Den- 
nis V.  Barber,  6  S.  &  R.  420.  (7)  It  is  the  duty  of 
the  servant  to  learn  the  rules  which  have  been  adopted 
by  the  master  for  his  government  and  safety  either  for 
his  own  protection  or  the  safety  of  its  employes.  Pa. 
Co.  V.  Stoelke,  104  111.  201 ;  Seese  v.  Railroad,  39  Ped. 
Rep.  487 ;  Aldrich  v.  Monroe,  60  N.  H.  118 ;  Railroad 
V.  Langdon,  92  Pa.  St.  21 ;  Sedgwick  v.  Railroad,  73 
Iowa,  158;  Railroad  v.  Rozenzweig,  26  Am.  &  Eng.  R.  R. 
Cases,  489.  ( 8 )  The  rules  and  usages  of  the  company 
need  not  be  pleaded ;  they  are  mere  evidence  bearing 
on  the  question  of  negligence.  Henry  v.  Ryles,  66 
Iowa,  52.  (9)  Nor  need  knowledge  of  a  usage  be 
shown  by  direct  evidence.  Knowledge  of  a  rule  or  usage 
may  be  inferred  from  notoriety  of  the  same.  Lawson 
on  Usages  &  Customs,  sec.  21 ;  Parker  n.  Railroad,  83 
6a.  539.  (10)  If  rule  55  was  abandoned  or  waived, 
the  same  should  have  been  pleaded.  Pier  v.  Heinrich- 
off  en,  52  Mo.  333 ;  Bank  v.  Hatch,  78  Mo.  24 ;  mcJiols 
V.  Larkin,  79  Mo.  264 ;  Lanitz  v.  King,  93  Mo.  513. 
( 11 )  The  plaintiff  tendered  no  issue  either  by  plead- 
ings, evidence  or  instructions  as  to  the  habitual  disre- 
gard of  the  rule,  to  the  knowledge  of  defendant's 
representative  oflBcers.  Railroad  v.  Propst,  83  Ala. 
618  ;  Sloan  v.  Railroad,  12  S.  E.  Rep.  179  ;  Bennett  v. 
Railroad,  49  N.  W.  Rep.  408  ;  Schaicb  v.  Railroad,  16 
S,   W.  Rep.   924 ;  Russell  v.  Railroad,  47  Ped.  Rep. 
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204.  (12)  The  demurrer  to  the  evidence  of  plaintiff 
should  have  been  sustained.  There  was  absolutely  no 
evidence  of  actual  notice  to  defendant  of  the  defective 
condition  of  the  block  between  the  rails  where  plaintiff 
was- injured.  (13)  Where  defendant  was  shown  to 
have  blocked  the  space  originally,  the  burden  was  upon 
the  plaintiff  to  show  its  actual  notice  of  the  defective 
condition  of  the  block,  or  that  such  defective  condition 
had  existed  for  so  long  a  time  that  such  notice  should 
be  inferred.  Laney  v.  Railroad^  83  Mo.  466  ;  Wood's 
Master  &  Servant,  sec.  368.  (14)  In  an  action  by  a 
servant  for  personal  injuries,  caused  by  an  alleged 
defect  in  the  master's  macTiinery,  the  complaint  will  be 
dismissed  in  the  absence  of  evidence  to  show  how  long 
the  defect  has  existed.  Oehme  v.  Cook,  7  N.  Y.  S.  764 ; 
Wright  V.  Co.,  25  N.  Y.  562.  (15)  Defendant's  other 
refused  instructions  all  correctly  declared  the  law,  and 
should  have  been  given.  They  were  not  covered  by 
any  instructions  given  in  the  case.  KeegTian  v.  Kava- 
ndugh,  62  Mo.  230 ;  Flynn  v.  Mailroad,  78  Mo.  205 ; 
Siela  V.  Mailroady  82  Mo.  430. 

Beebe^  RandoVph  &  Watson  for  respondents. 

(1)  Appellant  was  bound  to  provide  reasonably 
safe  and  suitable  blocks  for  the  intended  purpose,  and 
to  maintain  the  same  in  a  reasonably  safe  condition.  In 
this  case  there  was  no  attempt  on  the  part  of  the  appel- 
lant to  contradict  the  testimony  offered  by  respondent 
showing  that  the  block  where  he  was  injured  was  an 
old  one,  and  had  been  permitted  to  get  so  worn  that  it 
was  of  no  use  as  a  protection  against  foot-catching. 
Lewis  V.  Railroad^  59  Mo.  495 ;  Hwhn  v.  Railroad^  92 
Mo.  440.  (2)  The  testimony  of  Lamoreaux,  appel- 
lant's switchman,  to  the  effect  that  he  saw  a  new  block 
between  the  rails  at  the  point  where  respondent  was 
injured,  the  next  day ;  that  it  filled  the  space  between 
the  rails,  and  that  with  such  a  block  it  would  not  be 
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possible  for  a  switchman  to  catch  his  foot,  was  admis- 
sible. Likewise  the  testimony  of  Kennedy  to  the  eflFect 
that  he  also  saw  the  block  in  there  the  next  day,  and  by 
actual  experiment  could  only  catch  the  sole  of  his  shoe, 
but  not  the  foot.  First.  One  issue  upon  which  Auch 
testimony  was  given  was  whether  blocking  that  filled 
the  space  between  the  fixed  rails  in  defendant's  yards 
was  an  effective  device  against  foot-catching.  The  testi- 
mony of  these  witnesses  tended  to  show  that  such  blocking 
was  useful  and  efficient,  and  that  the  absence  of  suffi- 
cient blocking  was  the  proximate  cause  of  the  injury. 
Alpern  v.  Churchill^  53  Mich.  607;  Brennan  t. 
Si.  LouiSf  92  Mo.  482.  Second.  We  also  contend 
that  such  testimony  was  admissible  as  amounting  to 
an  implied  admission  on  the  part  of  the  railroad  com- 
pany, that  such  blocking  was  useful,  efficient  and 
necessary,  and  that  the  place  was  out  of  repair.  Reed-, 
hans  V.  Conway^  126  Mass.  377;  Martin  v.  Towle^  59 
N.  H.  32 ;  Railroad  v.  Renz^  53  Ga.  126 ;  Railroad  v. 
Gleasorij  69  Ga.  200 ;  Railroad  v.  Henderson^  51  Pa. 
St.  815 ;  Railroad  v.  McElwee,  67  Pa.  St.  311 ;  McKee 
V.  Bidwelly  74  Pa.  St.  218;  Emporia  v.  Schmiddling^ 
33  Kan.  485;  Dale  v.  Railroad,  83  N.  Y.  472.  Third. 
The  objection  to  this  testimony  was  general,  and  the 
record  expressly  shows  that  no  objection  was  made  to 
the  competency  of  Lamoreaux  to  express  an  opinion  as 
to  whether  a  switchman's  foot  could  be  caught  with 
such  a  block  as  he  found  there  the  next  day.  If,  there- 
fore, this  testimony  was  admissible  under  the  first  head 
but  not  admissible  under  the  second  head,  it  follows  it 
should  nqt  have  been  excluded.  K  the  appellant's 
counsel  feared  that  the  jury  might  infer  all  the  elements 
of  prior  negligence  from  this  testimony,  he  should  have 
made  his  objection  more  specific,  or  asked  an  instruction 
limiting  the  scope  and  effect  of  the  testimony.  Brennan 
V.  St.  Louis y  supra.  (3)  The  court  ruled  properly  in 
excluding  rule  65  for  the  following  reasons:  First. 
When  offered,  it  was  not  under  any  proper  construction 
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relevant  to  any  issue  in  the  case,  as  there  was  no  evi- 
dence that  the  resix)ndent  violated  said  rule.  Second. 
Appellant  having  pleaded  one  clause  of  the  rule,  only 
that  part  was  responsive  to  the  answer,  and  the  rule 
should  not  have  been  admitted  as  an  entirety.  Jackson 
t>.  Hardin^  83  Mo.  175.  Third.  The  court  should  not 
have  admitted  said  rule  as  offered  because  some  of  its 
provisions  are  unreasonable,  contrary  to  law,  and  against 
public  policy,  and  ita  exclusion  as  an  entirety  was  not 
error.  Ball  v,  Mailroud,  83  Mo.  574 ;  JRice  v.  Jiailroady 
63  Mo.  314 ;  Railroad  v.  Orr,  8  S.  Rep.  17  ;  Muller  v. 
Jackson,  40  N.  W.  Rep.  566  ;  Smith  v.  Bank,  104  Pa.  St. 
618.  (  4 )  Appellant  did  not  produce  sufficient  evidence 
primarily  to  raise  a  presumption  that  notice  of  the  rule 
had  been  brought  home  to  respondent.  Taking  the  evi- 
dence as  a  whole,  there  was  a  stronger  presumption  that 
he  had  never  seen  it  than  that  he  had.  It  was  a  ques- 
tion for  the  court  to  decide  whether  enough  evidence  had 
been  introduced  to  raise  such  a  presumption  before 
admitting  the  rule,  if  otherwise  relevant.  The  court  did 
not  err  in  holding  that  no  such  presumption  arose 
upon  the  testimony  adduced.  Wood  on  Master  & 
Servant  [2  Ed.]  187;  Shearman  &  Redfield  on  Neg. 
[  i  Ed.]  203  ;Jiailroadv.  Plunkett,  26  Kan.  188;  RaiU 
roadv.  Spring stein^  21  Pac.  Rep.  774;  Railroad  v.  RyalSj 
11  S.  E.  Rep.  499  ;  Railroad  v.  Lamai/ie,  13  S.  W.  Rep. 
194;  Wheeler  V.  Mfg.  Co.,  136  Mass.  294  ;  0'  Connor  v. 
Adams y  120  Mass.  427.  (  5 )  The  court  did  not  err  in 
refusing  to  instruct  for  the  defendant.  The  great  weight 
of  the  testimony  showed  that  the  respondent  was  pursu- 
ing the  proi)er  and  customaiy  course,  and  was  exercising 
proper  care. 

Sherwood,  0.  J. — ^Tiiis  cause  has  been  thrice 
ai^ued,  and  will  be  found  reported  in  14  S.  W.  Rep. 
943,  and  16  S.  W.  Rep.  229.  When  argued  the  second 
time  the  following  statement  of  the  case  and  opinion 
were  filed : 
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"statement. 

"  This  cause  liaa  been  reargued  ;  it  is  an  action  for 
damages  laid  at  the  sum  of  $15,000. 

"  The  main  ground  upon  which  plaintiff  relied  for 
recovery  was  the  insufficient  blocking  of  the  tracks  of 
the  defendant,  which  was  claimed  to  be  the  proximate 
cause  of  the  injury,  and  that  the  accident  in  question 
occurred  while  a  train  of  defendant's  cars  was  in  motion, 
and  while  defendant  was  in  the  act  of  uncoupling  one  of 
the  cars  of  such  tr^in,  his  foot  being  caught  between  the 
rails  on  the  track,  by  reason  of  an  insufficient  block 
between  the  rails,  and  in  consequence  being  knocked 
down  by  that  train. 

"The  answer  was  a  general  denial  as  well  as  a  plea 
of  contributory  negligence,  alleging  that  plaintiff  waa 
familiar  with  the  locality  in  question  ;  knew  the  condi- 
tion of  the  tracks,  being  employed  in  the  yards  for  sev- 
eral months  prior  to  the  accident,  and  failed  to  complain ; 
and  the  answer  further  set  forth  that  the  defendant  got 
in  between  the  cars  while  in  motion,  in  violation  of  the 
rules  and  regulations  of  the  defendant  company,  in  that 
behalf  made  and  provided,  etc. 

•'The  rule  to  which  reference  was  made  in  the 
answer  is  the  following :  '  Rule  56.  Great  care  must  be 
exercised  by  all  persons  when  coupling  cars.  Inasmuch 
as  the  coupling  apparatus  of  cars  and  engines  cannot  be 
uniform  in  style,  size  or  strength,  and  is  liable  to  be 
broken,  and,  from  various  causes,  to  render  it  danger- 
ous to  expose  the  hands,  arms  or  persons  of  those 
engaged  in  coupling  between  them,  all  employes  are 
enjoined,  before  coupling  cars  or  engines,  to  examine 
so  as  to  know  the  kind  and  condition  of  the  drawhead, 
drawbar,  link  and  coupling  apparatus,  and  are  prohib- 
ited from  placing  in  the  trains  any  car  with  a  defective 
coupling  until  they  have  first  reported  its  defective  con- 
dition to  the  yardmaster  or  conductor. .  Sufficient  time 
is  allowed  and  may  be  taken  by  employes  in  all  cases  to 
make  the  examination  required.    Coupling  by  hand  is 
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strictly  prohibited  in  all  cases  where  a  stick  can  be  used 
to  guide  the  link  or  shackle,  and  each  yardmaster, 
switehman,  brakeman  or  other  employe  who  may  be 
expected  to  couple  cars  is  required  to  provide  himself  at 
all  times  with  a  stick  for  that  purpose.  Every  employe 
is  required  to  exercise  the  utmost  caution  to  avoid 
injury  to  himself  or  to  his  fellows,  and  especially  in  the 
switching  of  cars,  and  in  all  movements  of  trains ;  in 
doing  which  work  each  employe  must  look  after  and  be 
responsible  for  his  own  safety.  Jumping  on  or  off 
trains  or  engines  in  motion,  getting  between  cars  in 
motion,  or  to  uncouple  them,  and  all  similar,  impru- 
dences, are  dangerous,  and  in  violation  of  duty.  All 
employes  are  warned,  that  if  they  commit  them  it  will 
be  at  their  own  peril  and  risk.  Every  employe  is  hereby 
warned  that  before  exposing  himself  in  working  or  in 
being  on  the  tracks  or  grounds  of  the  company,  or  in 
working  with  or  being  in  any  manner  on  or  with  its 
cars,  engines,  machinery  or  tools,  he  must  examine  for 
his  safety  the  condition  of  all  machinery,  tools,  tracks, 
engines,  cars,  or  whatever  he  may  undertake  to  work 
xipon  or  with,  before  he  makes  use  or  exposes  himself  on 
or  with  the  same,  so  as  to  ascertain,  so  far  sls  he  reason- 
ably can,  their  condition  and  soundness,  and  he  is 
required  promptly  to  report  either  to  the  division  super- 
intendent, or  to  the  agent  who  may  be  his  immediate 
superior  in  office,  any  defect  in  any  track,  machinery, 
tools  or  property  of  the  company  affecting  the  safety  of 
anyone  in  using  or  oi>erating  upon  or  with  the  same.  The 
object  of  this  rulePis  to  protect  employes  from  suffering 
personal  injury  from  any  cause.  While  the  company 
will  be  responsible  to  each  one  for  the  discharge  of  all 
its  duties  and  obligations  to  him  for  any  fault  or  neg- 
lect of  its  own,  or  of  its  board  of  directors  or  general 
officers,  which  are  the  approximate  cause  of  injury,  yet  it 
will  not  be  responsible  to  him  for  the  consequences  of 
his  own  fault  or  neglect,  or  of  that  of  any  other 
employe  of  the  company,  whether  they  or  either  of  them 
are  superior  to  him  in  authority,  as  conductor,  foreman 
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or  otherwise  or  not ;  it  being  the  right  and  duty  of  every 
employe,  under  all  circumstances,  to  take  sufficient  time 
before  exposing  himself  to  make  such  examination  as  is 
here  required,  and  refuse  to  obey  any  order  which 
would  expose  him  to  danger.  No  person  who  is  careless 
of  others  orof  himself  should  be  continued  in  the  ser- 
vice of  this  company.  Every  case  of  personal  injury 
must  be  promptly  reported  in  writing  to  the  division 
superintendent,  stating  the  names  and  residences  of  all 
witnesses,  and  all  the  particulars  of  the  occurrence.' 

**  OPINION. 

"  I.  The  first  point  for  discussion  is  whether  the 
testimoiiy  of  Lamoreaux  was  admissible,  as  to  having 
seen  the  next  day  a  new  block  between  the  rails  at  the 
point  of  the  accident,  which  block  so  filled  the  space 
between  the  rails  as  to  render  another  like  accident 
impossible.  That  testimony  of  subsequently  occurring 
events,  like  the  substitution  of  a  new,  for  the  old,  block, 
is  inadmissible  for  the  purpose  of  originating  an  infer- 
ence or  implied  admission  of  negligence,  because  of 
failure  to  make  the  substitution  at  an  earlier  period,  is 
supported  by  abundant  authority  as  shown  by  the  briefs 
of  defendant's  counsel ;  and  this  court  has  announced 
the  same  doctrine.  Hipsley  v.  Railroad^  88  Mo.  348  ; 
Brennan  v.  St.  Louis^  92  Mo.  482. 

"  A  different  view  from  the  one  here  asserted  obtains 
in  some  jurisdictions,  but  obviously  such  a  theory  of 
the  law  places  a  virtual  interdict  upo»  a  corporation  or 
individual  promptly  making  needful  improvements 
or  repairs  when  an  accident  occurs,  for  fear  such  repairs 
or  improvements  will  be  construed  into  a  tacit  admission 
of  prior  negligence  in  failing  to  make  them  before,  and, 
thus,  to  have  prevented  the  litigated  injury. 

*'  II.  But  it  is  objected  that,  in  any  event,  the  tes- 
timony in  question  was  admissible  for  another  purpose, 
to-wit :  To  establish  the  protective  character  of  proper 
blocking,  and,  therefore,  that  a  general  objection  to 
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snch  testimony  of  its  being  *  incompetent,  irrelevant  and 
immaterial'  was  insuflScient ;  that  the  objection  should 
have  been  special.  There  are  several  answers  to  this 
contention :  In  the  first  place,  there  was  no  such  issue 
raised  by  the  pleadings  ;  in  the  second  place,  not  a  par- 
ticle of  testimony  was  offered  to  shpw  who  Substituted 
the  new  for  the  old  block  ;  the  necessity  for  which  pre- 
liminary testimony  is  virtually  recognized  in  Brennan 
n.  St.  Louis,  supra;  third,  other  testimony  could  readily 
have  been  introduced  to  show  the  necessity  for  a  proper 
block,  and  the  evident  and  only  object  of  the  contro- 
verted testimony  was  to  convict  the  defendant  company 
of  a  confession  of  negligence  because  of  making  repairs  ; 
and,  fourth,  the  testimony  ^for  these  reasons  being 
wholly  inadmissible  as  well  as  misleading,  a  general 
objection  was  sufficient.  State  «.  Meyers,  99  Mo.  loc, 
cit.  120.  As  is  aptly  said  in  Nalley  v.  Carpet  Co.,  51 
Conn.  loc.  cit.  632 :  ^  If  the  subsequent  act  is  made  to 
reflect  back  upon  the  pnor  one,  although  it  is  done  upon 
the  theory  that  it  is  a  mere  admission,  yet  it  virtually 
introduces  into  the  transaction  a  new  element  and  test  of 
negligence  which  has  no  business  there,  not  being  in 
existence  at  the  time.' 

**  Touching  similar  evidence,  it  was  said  in  a  recent 
casein  this  court:  'This  evidence  was  not  admissible 
to  show  negligence  on  the  part  of  the  city,  for  that  must 
be  made  out  by  proof  of  the  condition  of  the  street  and 
knowledge  thereof  by  the  city  at  the  time  the  injury 
occurred.'    Brennan  v.  St.  Louis,  supra. 

**III.  It  is  contended  that  the  trial  court  properly 
refused  to  admit  in  evidence  rule  55  of  the  defendant 
company,  because  the  same  had  not  been  pleaded. 
This  contention  is  grounded  in  error.  That  portion  of 
the  answer  in  reference  to  the  rule  is  as  follows: 
*  Defendant,  for  further  answer,  says  that  plaintiff 
received  the  injury  complained  of  in  his  petition  in  con- 
sequence of  getting  between  the  cars  while  in  motion 
for  the  purpose  of  uncoupling  them,  in  violation  of  his 
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ot  the  rules  and  regulations  of  the  defendant 
lalf  made  and  provided.' 
re  was  no  manner  of  necessity  for  setting  forth 
the  rule  referred  to.-    This  fact  stands  forth 
iisly  when  two  sections  of  our  code  of  civil 

are  considered:  One  providing  that* only 
ntive  facts  necessary  to  constitute  the  cause 
or  defense  shall  be  stated '  ( R.  S.  1889,  sec. 
e  other,  that  *no  party  shall  be  required  to 
3nce  in  his  pleading  or  to  disclose  therein  the 
which  he  intends  to  prove  his  case.'     R.  S. 

2060.  Our  rulings  upon  this  statute  have 
orm.  See  v.  Cox,  16  Mo.  166 ;  Lessing  v. 
r,  35  Mo.  445 ;  Oates  7).  Watson,  54  Mo.  585  ; 
.  Anderson,  21  Mo.  402  ;  Alexander  v.  Camp- 
0.  142. 

But,    in  order  to  the  introduction  of   the 

gulations  of  the  company  in  evidence,  it  was 

ns  necessary  to  have  even  so  much  as  referred 

the  answer.    Logan  v.  Hailroad,  77  Mo.  663, 

cited. 

this  point  it  is  said  by  the  supreme  court  of 
ite  :  *  It  is  proper  to  say  here,  in  view  of  a 
that  the  claim  made  by  counsel  for  defendant, 
necessary  to  plead  rules  of  the  company,  or 
as  to  the  manner  of  the  performance  of  duty, 
to  authorize  their  introduction  in  evidence, 
sustained.  These  rules  and  usages  are  mere 
earing  upon  the  question  of  negligence  of  the 
or  its  employes,  and  the  care  and  diligence 
Lntiffs.'  Henry  'o.  Railroad,  66  Iowa,  52. 
Another  ground  of  objection  successfully 
the  introduction  of  rule  65  in  evidence  was : 
10  knowledge  of  the  existence  of  the  rule  had 
jht  home  to  the  plaintiff."  But  the  evidence 
at  the  rule  had  been  in  existence  for  years  on 
A  of  tho  rlef^^n^lant,  and  that  plaintiff,  in  con- 
i  serving  the  defendant  company  for  several 
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years  in  different  capacities,  had  ample  opportunities 
of  becoming  acquainted  with  it, 

*'  The  evidence  in  this  cause  tends  to  show  that  the 
rule  was  extensively  distributed  among  the  defendant's 
employes,  extensively  posted  in  the  defendant's  depots 
and  switch-houses  as  a  separate  placard,  and  special 
attention  called  thereto,  on  the  face  of  the  time  cards. 
Upon  such  a  basis  of  facts  the  inference  could  have  been 
legitimately  drawn  by  the  jury  had  the  rule  been 
admitted  in  evidence,  that  the  defendant  had  become 
acquainted  with  the  rule.  The  long-continued  existence 
of  a  custom  or  rule  may  be  shown  in  order  to  form  an 
inferential  basis  that  an  employe  was  not  ignorant  of  it. 
Pennsylvania  Co.  v.  Stoelke^  104  HI.  201 ;  Seese  v.  Bail' 
road^  39  Fed.  Rep.  487;  Railroad  o.  Mosenzweig^  26 
Am.  &  Eng.  R.  R.  Cases,  489. 

"  Now,  if  it  be  true  that  it  is  the  duty  of  a  railroad 
company  to  make  regulations  for  the  proper  conduct- 
ing of  its  business  as  asserted  in  JReagan  v.  Railroad^ 
93  Mo.  348,  then  it  would  seem  incumbent  on  the 
employes  of  such  company  to  acquaint  themselves  with 
the  rules  thus  of  necessity  established.  Indeed,  it 
would  be  impossible  for  employes  properly  to  discharge 
their  duties  without  becbming  conversant  with  the  rules 
relating  to  thei;*  obligations  of  service  to  the  company. 
In  numerous  instances  it  has  been  held  that  passengers 
must  equip  themselves  with  a  sufficient  knowledge  of 
the  regulations  of  the  common  carrier  which  transports 
them  from  place  to  place  ( 26  Am.  &  Eng.  R.  R.  Cases, 
supra^  loc.  cit  493 ) ;  and  sound  reasoning  would  seem 
to  lay  an  employe  under  a  greater  stress  of  necessity 
and  of  duty  of  becoming  acquainted  with  rules,  the 
observance  of  which  would  promote  not  only  his  own 
safety,  but,  as  well,  those  with  whom  he  jointly  labors, 
and  that  having  sufficient  opportunity  therefor,  that 
the  inference  should  be  drawn  that  he  did  not  remain 
ignorant  of  that  which  the  highest  promptings  of  duty 
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and  self-interest  demanded  he  should  know  ;  and  so  the 
I)oint  has  been  ruled. 

*'  Thus  in  Parker  v.  Railroad^  83  Ga.  539,  it  is  said : 
*  There  was  sufficient  evidence  that  the  rule  book,  admit- 
ted in  evidence,  contained  the  rules  in  force  when  the 
plaintiff  was  injured,  and  whether  he  had  knowledge  of 
them  or  not  was  a  question  not  going  to  the  admissibil- 
ity of  the  rules,  but  to  their  binding  effect  upon  his 
conduct.'  So,  also,  in  Railroad  n.  Askew,  7  South  Rep. 
( Ala.)  823,  where  a  plaintiff  was  charged  with  contribu- 
tory negligence  in  not  using  coupling-sticks,  as  required 
by  a  rule  of  the  company,  and  he  denied  all  knowledge 
of  such  rule,  it  was  held  competent  to  introduce  the  rule 
on  that  subject. 

*•  In  Railroad  v.  Lucado^s  AdmW,  10  S.  E.  Rep. 
( Va.)  422,  the  court,  after  quoting  rule  107  of  the  train 
rules,  says  on  page  423 :  *  These  rules  were  in  force, 
and  had  been  for  several  years,  when  the  accident 
occurred,  although  they  had  not  been  formally  promul- 
gated by  the  receiver  after  his  appointment.  They  had 
been  printed  and  copies  of  them  had  been  duly  furnished 
to  section  foreman,  Jennings  among  the  number,  for  the 
guidance  of  themselves  and  the  men  under  their  charge. 
The  deceased  had  been  in  the  employ  of  the  company 
as  a  section  hand  for  many  months  prior  to  the  accident, 
and  the  presumption  is  that  he  was  acquainted  with  the 
rule  above  quoted.  At  all  events,  the  fair  inference 
from  the  record  is  that  he  had  reasonable  opportunity  to 
become  acquainted  with  it,  which,  for  the  purposes  of  the 
present  case,  is  equivalent  to  actual  knowledge.' 

''In  Alexander  v.  Railroad,  83  Ky.  589,  the  court 
says  on  page  598:  'That  appellant  was  not  furnished 
with  a  copy  of  the  printed  rules,  and  was  ignorant  of 
their  existence,  did  not  constitute  sufficient  reason  for 
rejecting  them  as  evidence  in  this  case,  and  they  were 
properly  admitted ;  for  it  was  his  duty  to  acquaint  him- 
self with  those  rules,  which  manifestly  he  might  have 
done  by  the  use  of  ordinary  diligence.' 
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"  VI.  Nor  can  it  be  urged  in  this  court  for  the  first 
time  that  the  rule  in  question  was  properly  excluded, 
because  of  its  abandonment  by  defendant  prior  to  the 
accident.  Because  the  reply  of  plaintiff  was  a  general 
denial  of  the  allegations  of  the  answer.  This  method 
of  pleading  only  put  in  issue  the  violation  of  rule  55. 
If  plaintiflE  desired  to  put  in  issue  the  point,  whether 
the  rule  had  been  waived  or  abandoned,  he  should  have 
so  pleaded  it  in  his  reply.  Kersey  v.  OartoUy  77  Mo., 
loc,  elf.  647,  and  cases  cited ;  Lanitz  v.  King^  93  Mo, 
513. 

"  The  result  is  that,  as  at  first  ordered,  we  reverse 
the  judgment  and  remand  the  cause.'* 

VII.  We  adhere  to  the  conclusions  reached  as 
announced  in  the  foregoing  opinion ;  but  inasmuch  as 
this  cause  has  been  transferred  to  the  court  in  hanc^ 
and  ably  argued  here,  it  has  been  thought  appropriate 
to  add  some  additional  observations,  especially  as  it 
has  been  very  strenuously  insisted  that  the  defendant's 
demurrer  to  the  evidence  should  have  been  granted. 

That  the  plaintiff  was  perfectly  familiar  with  the 
yards  where  he  was  engaged  in  working,  the  tracks  and 
all  their  surroundings,  living,  as  he  did,  in  their  imme- 
diate vicinity,  and  familiar  with  the  manner  in  which 
the  defendant  company  blocked  its  tracks  and  especially 
familiar  with  the  "movable  switch"  that  connected 
with  all  the  tracks  running  north  and  south,  at  which 
locality  the  accident  occu^ed,  is  abundantly  established 
by  the  testimony.  He  had  been  engaged  in  various 
railroad  employments  and  capacities  for  some  two 
years ;  had  worked  as  day  switchman  and  night  switch- 
man in  those  yards,  some  six  or  eight  months,  and  for 
some  six  weeks  prior  to  the  accident  had  worked  there 
as  night  switchman.  He  was  perfectly  familiar  with 
the  methods  the  defendant  company  pursued  in  block- 
ing its  tracks,  and  he  knew  that  the  blocks  thus  used 
suffered  rapid  deterioration  in  consequence  of  such  use, 
the  flanges  of  the  carwheels  cutting  into  and  wearing 
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away  the  blocks ;  and  this  wearing  away  process  was 
greater  by  far  at  the  point  of  the  accident  than  else- 
where, as  the  bulk  of  the  switching  occurred  there,  and 
the  bulk  of  his  work  both  when  working  as  a  day 
switchman  and  as  a  night  switchman  was  done  there. 
Yet,  in  circumstances  such  as  these,  at  a  dangerous 
locality  that  he  was  accustomed  to  go  over  from  ten  to 
one  hundred  times  a  day  or  night  without  directions  from 
anyone  so  to  do,  he  goes  in  between  moving  cars  and 
makes  three  futile  attempts  to  uncouple  them,  when  by 
a  single  swing  of  his  lantern,  as  he  states  himself,  he 
might  have  caused  the  engineer  who  was  xmder  his  con- 
trol to  have  stopped  the  train  within  three  carlengths  ; 
but  he  does  not  cause  the  cars  to  be  stopped,  though  he 
knew  the  danger,  and  he  gives  as  a  reason  for  not  sig- 
naling the  engineer  that  he  "  did  not  want  him  to  stop,'* 
*  *  *  that  "he  could  have  gotten  the  link  out  in 
half  the  time  it  would  have  taken  to  have  signaled  him 
to  stop."  With  his  lantern  in  his  hand,  one  glance 
would  have  shown  him  where  he  was,  and  guided  his 
footsteps  aright ;  but  he  failed  to  look,  when  by  looking 
he  might  have  averted  the  danger ;  but  instead  of  that 
he  went  blundering  on ;  and  in  answer  to  the  question 
why  he  did  not  step  outside  from  between  the  rails  on 
the  ends  of  the  cross- ties  when  he  got  to  the  point  where 
they  came  so  close  together,  he  says:  "I  thought  I 
was  stepping  on  the  outside  of  the  rails  on  the  cross- ties, 
but  I  found  I  was  mistaken." 

Coupled  with  such  knowledge  or  means  of  knowl- 
edge on  the  part  of  the  plaintiff,  as  is  disclosed  by  this 
record,  there  is  not  a  particle  of  evidence  showing  actual 
notice  to  the  defendant  of  the  defective  condition  of  the 
block  between  the  rails,  where  the  plaintiff  was  injured, 
nor  was  there  any  evidence  as  to  the  length  of  time  the 
blocks  had  been  in  a  bad  condition,  so  as  to  raise  a  pre- 
sumption of  notice  of  such  defective  condition  from 
lapse  of  time. 
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From  these  circumstances  standing  forth  on  this 
record  undisputed,  the  evidence  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  or  what  is  tantamount 
thereto,  of  waiver,  are  such  that  but  one  legal  conclu- 
sion can  be  drawn  from  them,  and  that  conclusion  is 
fatal  to  plaintiff 's  case. 

Quite  recently  in  this  court  the  familiar  principle 
has  been  announced  that  a  servant  assumes  all  risks 
incident  to  the  business  in  which  he  engages  and  the 
duties  he  engages  to  perform.  Jackson  v.  Railroad^ 
104  Mo.  448.  But  the  principle  there  announced  is  of 
a  more  comprehensive  character ;  for  it  embraces  within 
its  scope  not  only  such  risks  as  are  incident,  etc.,  but 
such  risks  as  should  become  apparent  to  the  employe 
by  ordinary  observation  or  are  readily  discernible  by  a 
I)erson  of  his  age  and  capacity  in  the  exercise  of  ordi- 
nary care,  or  where  his  means  of  knowledge  are  equally 
as  great  as  those  of  his  employer,  or  if  he  discovers  the 
unusual  risks  and  makes  no  complaint.  In  such  circum- 
stances, even  extraordinary  risks  may  assume  in  legal 
effect  the  shape  and  proportions  of  only  ordinary  and 
incidental  perils,  adding  nothing  to  the  liability  of  the 
master  and  affording  the  servant  no  additional  grounds 
for  recovery  in  the  event  of  injuries  received.  These 
positions  it  is  scarcely  necessary  to  say  are  sustained  by 
an  abundant  anay  of  authorities  both  in  England  and 
in  this  country.  Shear  &  Redf.  Neg.  [4  Ed.]  sec.  186 ; 
Hay  den  v.  Mfg.  Co.y  29  Conn.  648;  Oibson  v.  Railroad^ 
63  N.  Y.  449 ;  Wood,  Mas.  &  Ser.  758,  et  seq.;  2  Thomp- 
son, Neg.  1008 ;  Hewitt  v.  Railroad^  31  Am.  &  Eng.  R.  R. 
Cases,  249 ;  Moulton  v.  Gage^  138  Mass.  390 ;  Ladd  v. 
Railroad^  119  Mass.  412 ;  Lovejoy  v.  Railroad,  126  Mass. 
79 ;  Hulett  v.  Railroad,  67  Mo.  639 ;  Smith  v.  Railroad, 
69  Mo.  32 ;  Kean  v.  Rolling  Mills,  66  Mich.  277 ;  McOin- 
nis  V.  Bridge  Co.,  49  Mich.  466  ;  Hathaway  v.  Railroad, 
61  Mich.  263 ;  Railroad  v.  Oildersleeve,  33  Mich.  133 ; 
Davis  V.  Railroad,  20  Mich.  106;  Railroad  v.  Love, 
10  Ind.   664;    Railroad  v.   McCormick,  74  Ind.   440  j 
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Whittaker,  Smith,  Neg.  131,  133 ;  Darracutts  v.  RaiU 
TOddy  31  Am.  &  Ehg.  R.  R.  Cases,  157 ;  Beach,  Contrib. 
Neg.,  sees.  138,  139 ;  Lockwood^  AdrrCr^  «.  Railroad^ 
55  Wis.  50 ;  Hutchinson  v.  Railroad^  5  Exch.  343 ; 
JSkipp  t).  Railroad^  9  Exch.  221 ;  Assop  v.  TateSy  2  Hur. 
&  N.  768 ;  Williams  v.  O  lough,  3  Hur.  &  N.  768 ;  Gaff- 
ney  t>.  Railroad,  15  R.  I.  466. 

Judge  Thompson,  as  cited  above,  states  the  dominant 
rule  in  this  class  of  cases  thus:  ''If  the  servant, 
before  he  enters  the  service,  knows,  or  if  he  afterwards 
discovers,  or  if,  by  the  exercise  of  ordinary  observation 
or  reasonable  skUl  and  diligence  in  his  department  of 
service,  he  may  discover  that  the  building,  premises, 
machine,  appliance  or  fellow-servant  in  connection  with 
which  or  with  whom  he  is  to  labor  is  unsafe  or  unfit  in 
any  particular,  and  if,  notwithstanding  such  knowledge, 
or  means  of  knowledge,  he  voluntaiily  enters  into  or 
continues  in  the  employment  without  objection  or 
complaint,  he  is  deemed  to  assume  the  risk  of  the 
danger  thus  known  or  discoverable,  and  to  waive  any 
claim  for  damages  against  the  master  in  case  it  shall 
result  in  injury  to  him.  'Much  of  the  work  of  the 
country  is  done  without  the  employment  of  the  best 
machinery  or  the  most  competent  men,  and  it  would  be 
disastrous  if  those  prosecuting  it  were  held  to  insure 
the  safety  of  all  who  enter  their  service.  If  persons 
are  induced  to  engage,  in  ignorance  of  such  neglect, 
and  are  injured  in  consequence,  they  should  be  entitled 
to  compensation ;  but  if  advised  of  it  they  assume  the 
risk.  They  contract  with  reference  to  things  as  they 
are  known  to  be,  and  no  contract  is  violated,  and  no 
wrong  is  done,  if  they  suffer  from  a  neglect  whose  risk 
they  assume.  Volenti  non  fit  injuria.^  It  may  be 
stated  as  a  general  proposition,  that  the  master  is  under 
no  higher  duty  to  provide  for  the  safety  of  the  servant 
than  the  servant  is  to  provide  for  his  own  safety.  It 
follows,  that  if  the  knowledge  or  the  ignorance  of  the 
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master  and  that  of  the  servant  in  respect  of  the  character 
of  the  machine  are  equal,  so  that  both  are  either  without 
fault  or  in  equal  fault,  the  servant  cannot  recover  dam- 
ages of  the  master.  But  this  rule  can  only  be  predi- 
cated of  cases  where  the  servant  and  the  master  have 
equal  means  of  knowledge ;  for  though  the  servant  and 
the  master  be  equally  ignorant,  yet  if  the  servant  be 
ignorant  without  fault  and  the  master  be  negligently 
ignorant,  the  servant  will  have  a  cause  of  action  against 
the  master.' ' 

In  Darracutts  v.  Railroad^  supra^  after  speaking 
of  the  duties  of  a  railroad  company  towards  its  employe, 
Lewis,  P.,  proceeds  to  say:  ''There  are  also  certain 
^correlative  duties  on  the  part  of  the  employe  to  the 
company.  .  Of  these,  one  is  the  duty  of  the  employe  to 
be  reasonably  observant  of  the  machinery  he  operates, 
and  to  report  any  defects  he  may  discover  therein  to 
the  company.  Another  is  to  use  ordinary  care  to  avoid 
injuries  to  himself ;  for  the  company  is  under  no  greater 
obligation  to  care  for  his  safety  than  he  himself  is.  He 
must  always  obey  the  rules  of  the  company  prescribed 
for  his  safety,  and  which  are  brought  to  his  knowledge. 
And  he  must  inform  himself,  as  far  as  he  reasonably 
can,  resi)ecting  the  dangei-s  as  well  as  the  duties  incident 
to  the  service  upon  which  he  enters. '* 

Tested  by  the  authorities  cited,  and  by  the  rules 
which  they  announce,  the  evidence  preserved  in  this 
record  shows  that  plaintiff's  injuries  are  the  result  of 
his  own  imprudent  negligence  and  such  want  of  that 
measure  of  care  of  his  own  interests  and  personal  safety 
as  the  law  demands  at  his  hands.  For  these  reasons  the 
judgment  should  be  reversed. 

Judges  Gantt  and  Maofaelane  concur  in  all  the 
paragraphs  except  paragraph  7.  Judge  Thomas  concurs 
only  in  those  paragraphs  relating  to  the  block.  Judges 
Black  and  Brace  dissent,  and  Barclay,  J.,  expresses 
his  views  in  a  separate  opinion. 

The  judgment  is,  therefore,  reveissed,  and  the  cause 
remanded. 
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SEPARATE  OPINION. 

Barclay,  J.— The  plaintiff  claims  generally  that 
his  injuries  resulted  from  defendant's  negligence  in  fail- 
ing to  provide  a  reasonably  safe  place  in  which  to  per- 
form his  duties. 

It  does  not  seem  necessary  to  state  the  pleadings. 

The  tendency  of  the  plaintiff's  evidence  is  to  show 
that  he  was  at  work  in  defendant's  yard  at  Kansas  City, 
Missouri,  on  the  night  of  September  23, 1885.  It  became 
necessary  for  him  to  uncouple  the  rear  car  of  a  freight 
train  moved  by  an  engine,  for  the  purpose  of  "shunt- 
ing" or  switching  the  car  into  its  proi)er  place,  as 
directed  by  the  defendant's  representative  on  the  ground. 
While  engaged  in  an  effort  to  do  so,  after  several  inef- 
fectual attempts  to  draw  the  coupling-pin  as  he  walked 
alongside  the  car,  while  the  train  was  running  slowly 
( about  three  miles  an  hour ),  plaintiff 's  foot  was  caught, 
and  became  fastened  between  the  fixed  rails  of  a  switch 
( connecting  the  track  on  which  the  train  waa  moving 
with  another ),  in  consequence  of  which  he  was  thrown 
down,  and  the  wheel  of  the  car  ran  over  his  left  arm, 
and  crushed  one  of  his  feet. 

In  the  railroad  yard  where  the  accident  took  place, 
the  spaces  near  the  junction  of  and  between  the  fixed 
rails  of  switches  were  generally  filled  with  large  wooden 
blocks  to  prevent  such  accidents  as  that  in  question ; 
but,  at  the  particular  point  where  plaintiff  was  hurt,  the 
block  had  been  so  worn  away  by  use  as  to  be  practically 
worthless  for  that  purpose.  It  was  *' slivered  to  pieces," 
and  consisted  only  of  some  long,  loose  fi-agments,  that 
could  be  lifted  out  with  the  fingers.  Plaintiff  was  pre- 
viously unaware  of  such  defect. 

His  injury  happened  about  half  past  seven  p.  m. 
when  it  was  too  dark  to  admit  of  his  readily  observing 
the  actual  condition  of  the  block  while  endeavoring  to 
uncouple  the  car.    His  employment  required  him  to 
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mcve  switches,  to  couple  and  uncouple  cars  and  gener- 
ally to  assist  in  the  making  up  of  trains  as  directed  by 
his  superior. 

His  own  account  of  his  injury  is  as  follows :  "He 
set  the  switch  and  went  in  and  set  the  pin,  *  *  *  and 
that  he  heard  it  fall  back  as  he  was  going  along ;  that 
he  was  walking  on  the  outside  of  the  rails ;  that  the  cars 
were  on  the  two  main  rails;  that  the  two  rails  came 
together,  and  he  was  on  the  outside  of  the  rail  the  car 
was  on  ;  that  he  came  down  to  this  point  and  reset  the 
pin  and  it  fell  again  ;  that  he  set  it  agam,  or  went  to  do 
it,  and  stepped  on  this  bad  block  and  got  his  foot  caught 
between  these  two  rails,  and  the  cars  came  back  and 
threw  him  down  and  ran  over  his  arm ;  that  the  train 
was  running  about  three  miles  an  hour ;  that  he  had  no 
trouble  in  pulling  the  pin  ;  that  it  was  so  worn  it  would 
not  set;  that  he  had  to  pull  it  the  second  and  third 
times  ;  that  when  he  set  it,  the  first  time  it  fell  back ; 
that  he  had  to  go  for  it  again  ;  that  he  wanted  to  get 
this  car  off  and  it  fell  again,  and  he  stepped  in  between 
these  rails  where  it  was  not  properly  blocked  and  got 
his  foot  caught ;  that  he  had  not  been  in  between  the 
rails  on  which  the  car  was  running  at  all ;  that  walking 
along  on  the  outside  of  the  rail  and  pulling  the  pin  in 
the  manner  he  described  was  the  way  he  always  pulled 
a  pin  ;  he  thought  it  was  the  safest  way ;  that  he  con- 
sidered it  safer  to  walk  on  the  outside  than  to  go  in 
between  the  cars,  or  on  the  brakebeam  either." 

The  foregoing  is  a  sufficient  outline  of  the  substance 
of  plaintiff's  testimony  for  the  purposes  of  this 
appeal. 

Twice  during  the  trial  the  court,  against  the  objec- 
tion of  defendant,  admitted  evidence  that,  on  the  even- 
ing of  the  day  following  the  accident,  the  block  in 
question  was  found  to  have  been  replaced  by  a  new  one. 

The  first  admission  of  such  testimony  occurred 
during  the  examination  of  the  plaintiff 's  witness  Lam- 
oreuux  in   this  manner,     viz.:      ''^.     What    was   the 
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condition  of  that  place  you  have  described,  where  the 
plaintiff  got  hurt  the  next  evening.  (Objected  to  by- 
defendant  as  incompetent,  irrelevant  and  immaterial. 
Objection  overruled.    Defendant  excepted.) 

"Q.  What  was  the  condition  of  that  place  the 
next  evening?  (Objection  overruled  and  exception  as 
before.)    A.    There  was  a  new  block  there. 

^'  Q,  What  kind  of  a  block  was  in  there  the  next 
evening?  (Objection  and  exception  as  before.)  A.  I 
do  not  know  what  kind  of  wood  it  was  made  of.  I 
know  it  was  a  new  block. 

''Q.  With  reference  to  the  appearance  of  the 
block,  did  it  look  like  it  would  fill  up  the  space  between 
the  rails?  (Objection  and  exception  as  before.)  A. 
Yes,  sir. 

''Q.  Mr.  Lamoreaux,  state  if  it  would  be  possible 
for  the  foot  of  a  switchman,  in  walking  along  there 
uncoupling  cars,  to  have  been  caught  between  the  rails 
on  said  block  if  it  had  been  in  the  condition  you  saw  it 
when  you  came  down  there  the  next  evening  ?  ( Objec- 
tion and  exception  as  before ;  but  no  objection  was 
taken  to  the  competency  of  the  witness  to  express  an 
opinion.)    A.    I  do  not  think  it  would. 

"Q.  You  do  not  think  it  would  be  possible! 
(Objection  and  exception  as  before.)    A.    No,  sir." 

Another  instance  of  the  admission  of  evidence  on 
that  subject  was  during  the  cross-examination  of 
defendant's  witness  Kennedy,  viz.:  ^^  Q,  Now,  what 
was  the  condition  of  this  spot,  where  Alcorn  got  his  foot 
caught,  the  next  day,  when  you  came  to  work  in  the 
evening?  (Objected  to  by  defendant  as  incompetent, 
irrelevant  and  immaterial.  Objection  overruled. 
Defendant  excepted.)  A.  There  was  anoth^  block  in 
there. 

''  Q.  There  was  a  new  block  put  in  there  ?  ( Same 
objection,  ruling  and  exception  as  before.)    A.    Yes 
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During  the  trial,  defendant  offered  in  evidence 
"rule  55,"  the  terms  of  which  have  been  already  men- 
tioned ;  but  the  court,  upon  objection,  excluded  it. 

Defendant  had  previously  given  testimony  tending 
to  show  that  the  rule  had  been  in  force  on  its  line  some 
five  or  six  years  before  this  accident ;  that  it  was  printed 
with  other  rules  on  the  back  of  time-tables  distributed 
to  employes  ;  that  a  special  copy  was  printed  on  a  large 
placard  and  posted  in  all  particularly  public  places  along 
the  road,  in  roundhouses;  depots,  etc. 

The  verdict  was  for  plaintiff  as  has  been  stated,  and 
defendant  appealed. 

I.  The  first  inquiry  is  whether  or  not  the  trial  court 
erred  in  submitting  the  cause  to  the  jury.  The  defend- 
ant has  insisted,  throughout  the  hearings  in  this  court, 
that  it  did  err  in  refusing  to  give  an  instruction  in  the 
nature  of  a  demurrer  to  the  evidence.  It  appears  neces- 
sary now  to  enter  into  the  merits  of  that  point  more 
fully  than  has  been  done  heretofore. 

The  leading  facts  on  which  plaintiff  relies  have  just 
been  sjbated.  Their  substance  is  presented  as  given  by 
plaintiff's  witnesses,  and  as  favorably  to  him  as  the 
testimony  permits.  It  is  familiar  law  that,  in  ruling 
upon  such  a  point  as  that  before  us,  the  plaintiff  is 
entitled  to  have  his  case  so  viewed,  and  to  enjoy  the 
benefit  of  every  reasonable  inference  in  his  favor  which 
the  facts  will  bear. 

His  evidence,  we  think,  fairly  tends  to  establish 
that  the  absence  of  a  block,  or  the  worn  condition  of  it, 
at  the  junction  of  the  rails  that  caught  his  foot,  was 
such  a  defect  in  the  plant  and  appliances  necessary  to 
his  work,  as  ordinary  care  on  defendant's  part  would 
have  discovered  and  rectified.  The  master's  duty  to 
the  servant  requires  of  the  former  ordinary  care  to 
supply  and  maintain  reasonably  safe  and  suflScient  appli- 
ances ;  among  them,  in  this  instance,  a  reasonably  safe 
track  on  and  about  which  plaintiff's  work  had  to  be 
done. 
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We  consider  that  the  evidence  so  plainly  tends  to 
show  a  want  of  such  care,  that  we  shall  not  pause  to  do 
more  than  thus  state  that  conclusion. 

But  we  then  encounter  the  defendant's  contention 
that,  on  the  facts  shown,  plaintiff  should  be  held  to  have 
voluntarily  assumed  the  risks  created  by  the  condition 
of  the  tracks  described.  That  contention  rests,  mainly, 
on  plaintiff's  admissions.  He  waa  generally  familiar 
with  that  yard,  and  had  had  some  years'  experience  in 
railroad  work.  He  had  been  a  switchman  on  the  day 
force  for  several  months,  and,  for  six  weeks  prior  to  the 
accident,  had  been  on  duty  as  night  switchman  there. 
He  knew  the  mode  of  blocking  used  by  defendant,  and 
that  the  blocks  rapidly  deteriorated  in  consequence  of 
the  destructive  action  of  the  flanges  of  carwheels  upon 
them.  He  knew  that  the  place  of  the  accident  was  in 
almost  constant  use  for  switching  cars,  a  sort  of  con- 
verging point  of  all  the  tracks  in  the  yard.  He  fre- 
quently passed  it  in  the  line  of  his  duty. 

All  these  facts  he  admits,  but  he  adds  that  he  did 
not  know,  before  his  foot  was  injured,  that  there  was  a 
defective  block  at  that  place,  or  what  the  condition  of 
the  block  was. 

Considering  his  sun'oundings  at  the  time  of  the 
accident,  we  do  not  think  it  can  be  justly  declared  ( as 
a  conclusion  of  law )  that  he  was  aware  of  the  defective 
condition  of  the  block  or  of  the  danger  it  produced. 

Whether  or  not  he  is  chargeable  with  a  want  of 
ordinary  care,  in  having  failed  to  discover  its  condition, 
we  will  discuss  along  with  the  question  whether  his  con- 
duct in  the  circumstances  was  negligent  generally. 

There  is  a  clear  and  logical  distinction  between  a 
defense  resting  upon  the  assumption  of  risks,  and  that, 
predicated  upon  contributory  negligence.  Even  if  a  serv- 
ant  encounters,  in  the  service,  perils  which  are  held 
unusual  and  extraordinary,  he  is,  nevertheless,  bound 
to  use  ordinary  care  to  avoid  injury  thereby.  Knowl- 
edge of  a  danger  possessed  by  a  given  person,  whose 
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conduct  comes  into  question,  forms  a  very  important 
element  to  consider  in  ascertaining  whether  his  action 
in  its  presence  was  careful,  or  the  reverse,  but  it  is  not 
always  conclusive  of  that  issue.  The  complete  facts  of 
each  case  must  be  noted  to  determine  what  weight  and 
significance  such  knowledge  should  have. 

In  the  case  at  bar  the  work  in  which  plaintiff  was 
engaged  required  close  attention  and  was  highly  danger- 
ous in  character.  It  was  night,  and  plaintiff's  only 
light  was  from  a  lantern  which  he  carried.  In  uncoup- 
ling the  car,  he  had  to  direct  his  eyes  toward  the 
<50upling  machinery,  and,  as  he  himself  said,  ''  he  could 
not  watch  his  hand  and  at  the  same  time  his  feet ;  that 
a  man  has  got  to  look  what  he  is  doing  when  he 
uncouples  cars ;  that  he  supposes  everything  is  all  right 
on  the  track."  * 

It  must  also  be  borne  in  mind  that  the  care  of  the 
roadbed  devolved  on  an  entirely  different  force  or 
department  from  that  with  which  the  plaintiff  was  act- 
ing. There  were  some  fifteen  or  twenty  different  block- 
ing points  in  the  yard.  The  repeated  renewals  of  worn 
or  broken  blocks,  especially  at  such  a  spot  as  that 
where  he  was  hurt,  would  make  changes  in  the  condi- 
tion of  the  blocking  frequent,  so  that  a  switchman 
coold  not  safely  rely  on  his  last  observation  of  that  con- 
dition. He  was  necessarily  bound  to  act,  in  a  great 
measure,  on  the  assumption  that  the  track  was  in  a 
reasonably  safe  condition  for  use.  In  the  absence  of 
knowledge  to  the  contrary,  he  had  a  right  to  suppose 
that  the  duty  of  maintaining  the  track  in  that  condition 
had  been  perf  omied. 

The  head  switchman,  with  whom  plaintiff  was 
working,  and  who  was  yet  in  defendant's  employ  at  the 
time  of  the  trial,  testified  that  he  ( witness ) ''  had  worked 
in  the  yards,  prior  to  the  time  plaintiff  got  injured, 
^bout  a  year ;  that  he  had  not  noticed  that  there  was  a 
defective  block  in  this  place  before."  This  corrobo- 
rates plaintiff,  and  shows  how  naturally  these  men. 
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whose  dangerous  duties  were  performed  by  night,  could 
overlook  a  close  observance  of  the  track  about  which 
their  work  went  on.  Plaintiff  accounts  for  that  in  this 
wise  :  "  That  the  tracks  and  blocks  and  guardrails  and 
blocking  in  that  locality  are  hidden  away  after  the  cars 
are  running  over  them,"  as  well  as  by  the  circumstances 
of  darkness,  and  the  close  attention  required  to  be 
given  to  the  coupling  apparatus  of  the  cars.  Com- 
pare Hendricken  v.  Meadows^  28  N.  E.  Eep.  (Mass.) 
1054. 

Taking  plaintiff's  evidence  in  its  entirety,  we  think 
it  cannot  properly  be  declared  as  a  matter  of  law  that  he 
was  negligent  in  any  respect.  The  trial  court  did  not 
err  in  refusing  to  sustain  the  demurrer  to  the  evidence. 

All  the  members  of  the  court,  except  Chief  Justice 
Sherwood,  concur  in  the  foregoing,  but  what  follows  is 
an  expression  of  indiyidual  views. 

II.  The  next  question  relates  to  the  correctness  of 
the  court's  ruling  admitting,  over  defendant's  objection 
and  exception,  testimony  for  plaintiff  to  the  effect  that, 
within  twenty-four  hours  after  the  accident,  the  block 
(to  whose  defective  condition  the  injury  is  ascribed) 
between  the  fixed  rails  of  the  switch  was  replaced  by  a 
new  and  perfect  one. 

Whether  evidence  of  subsequent  acts  of  a  defend- 
ant (in  relation  to  the  subject-matter  of  a  charge  of 
negligence )  is  admissible  in  any  given  case  must  depend 
largely  on  circumstances.  Such  testimony  is  relevant 
when  it  amounts  to  an  admission  of  the  negligence 
alleged  or  otherwise  tends  to  prove  any  actual  issue  in 
the  cause.  But  the  mere  fact  that  the  condition  of  the 
plant  or  appliances  (about  the  spot  where  such  an  acci- 
dent has  happened )  is  thereafter  improved  by  the  owner 
does  not,  of  itself,  justify  an  inference  that  the  previous 
condition  was  negligent  or  defective. 

It  is  but  natural  and  in  accordance  with  the 
promptings  of  humanity  to  take  steps  toward  avoiding 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  107 

Alcom  V.  The  C.  &  A.  Ry.  Co. 

a  recurrence  of  such  mishaps  as  this  case  presents. 
Steps  so  taken  may  furnish  greater  safeguards  against 
danger  than  the  legal  duties  of  the  owner  of  the  prop- 
erty require,  and  should  not  be  regarded  as  establish- 
ing the  standard  of  care  by  which  his  liability  (for  the 
previously  existing  condition )  is  measured. 

There  are  precedents  in  which  evidence  of  subse- 
quent acts,  as  well  as  of  declarations  of  a  party  in 
interest^  has  been  given  and  approved,  as  bearing  legit- 
imately on  some  of  the  issues  involved ;  for  example, 
Readman  v.  Conway  (1879),  126  Mass.  374,  and  Bbyt 
V.  Railroad  (1890),  118  N.  Y.  399;  but  no  satisfactory 
reasons  have  been  presented  to  justify  the  admission  of 
such  testimony  here.  It  has  been  suggested  that  that 
ruling  of  the  trial  court  may  be  sustained  on  the 
ground  that  it  was  proper  to  show,  by  inferences  from 
experiments  with  the  new  block,  that  blocking  was 
generally  beneficial  and  conduced  to  the  safety  of  the 
workmen.  The  manner  in  which  that  sort  of  testimony 
first  appeared  at  the  trial,  during  the  examination  of 
witness  Lamoreaux,  gives  some  apparent  support  to  that 
suggestion  of  its  purpose ;  but  there  is  no  such  jhjcuI- 
iarity  about  its  admission  at  a  later  stage,  during  the 
cross-examination  of  Kennedy.  There  its  drift  is 
unmistakable.  It  was  evidently  offered  to  establish  an 
implied  admission  by  defendant  of  its  negligence  toward 
plaintiff,  as  alleged  by  him. 

There  was  no  dispute  over  the  condition  of  the 
block.  The  real  issue  concerning  it  was  whether  or  not 
blocking  rendered  the  track  safer  to  those  required  to 
work  about  it.  The  defendant  offered  evidence  which 
tended  to  show  that  the  risks  of  switchmen  were  not 
lessened  by  blocking ;  that,  with  the  blocks  ( generally 
used  and  there  in  use )  in  position,  a  man  was  quite  as 
likely  to  stumble,  on  striking  the  end  of  the  wood,  as 
he  was  to  catch  his  foot  in  the  joint  without  a  block. 

The  substantial  question  between  the  parties  was 
whether  or  not  there  was  any  want  of  care  in  leaving 
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unblocked,  or,  in  other  words,  whether  or  not 
was  negligent  in  permitting  it  to  remain  so. 
lestion  whether  blocking  was  conducive  to 
ety  of  the  men  was,  in  substance,  nothing 
the  question  whether  defendant  was  negligent 
the  switch  unblocked.  To  endeavor  to  prove 
tive  of  it  by  experiments  with  a  new  block, 
at  the  place  of  the  accident  on  the  following 
tantamount  to  using  the  improvement  as  a 
of  the  need  thereof,  and  that  the  previous 
vas  negligence  on  defendant's  part.  As  such 
me  that  it  should  have  been  excluded,  for  the 
dicated  herein,  as  well  as  in  many  other 
lions  on  this  topic.  Skinners  v.  Proprie- 
),  28  N.  E.  Rep.  (Mass.)  10;  Railroad  x. 
0),  14  S.  W.  Rep.  (Tex.)  309  ;  Getty  v.  Town 
(1891),  27  N.  E.  Rep.  (N.  Y.)  399 ;  Hodges 
I  (1891),  132  m.  63;  Board  v.  Pearson,  28 
.  (Ind.)  1120,  and  the  cases  cited  to  this 
le  first  hearing  of  this  case,  14  S.  W.  Rep. 

evidence  mentioned  was  erroneously  received 
jnt  should  be  reversed,  unless  the  substantial 
3fendant  upon  the  merits  were  not  prejudiced 

3rror  was  harmless,  the  judgment  should  be 
)twithstanding  it.  But,  in  my  opinion,  the 
idency  of  such  evidence  is  to  suggest  to  the 
rent  criterion  by  which  to  estimate  the  proper 
are  (required  of  defendant)  than  that  fixed 
s  of  law.  Its  effect  is  to  contrast  defendant's 
uct  with  its  after  action  in  the  light  of  the 
which  the  accident  itself  affords.  Such  com- 
ild  not  be  harmless  to  defendant  in  the  pres- 
rhe  better  the  precautions  which  it  had  taken 
second  calamity  the  more  injurious  to  its 
ould  be  the  admission  of  such  evidence.  For 
\,  new  trial  must  be  had,  it  seems  to  me. 
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m.  Defendant  complains  also  of  the  refusal  of 
the  trial  court  to  admit  in  eTidence  "rule  65 ;"  but,  a^ 
the  judgment  is  to  be  reversed  for  a  different  reason,  it 
is  not  necessary  to  go  further  into  that  subject  now, 
than  to  say  that  although  the  facts  offered  by  defendant 
tended  to  show  that  plaintiff  was  chargeable  with  knowl- 
edge of  the  existence  of  the  rule,  yet,  in  view  of 
all  the  evidence,  and  especially  of  the  testimony  on 
defendant's  part  mentioned  in  the  opinion  of  Black, 
J.,  in  this  cause  in  division  number  1  {Alcorn  v,  Chi- 
cago, etc.,  Co,  (1891),  16  S.  W.  Rep.  232),  the  error  (if 
any  there  was  )  in  excluding  it  was  not,  in  my  opinion, 
prejudicial  to  the  substantial  rights  of  the  defendant 
upon  the  merits,  and,  consequently,  constitutes  no 
ground  for  a  reversal.     R.  S.  1889,  sec.  2100. 

For  the  reasons  indicated  in  the  second  paragraph 
of  this  opinion  the  judgment  should  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Thomas,  J.,  desires  to  be  recorded  as  concurring  on 
all  points  in  the  foregoing  opinion. 

Brace,  J. — After  a  careful  reconsideration  of  the 
whole  record  in  this  case,  I  am  constrained  to  dissent 
from  the  opinion  of  the  majority  of  the  court,  for  the 
reason  that,  while  strictissime  jure,  it  may  be  said  the 
court  erred  in  refusing  to  permit  the  rules  of  the  com- 
pany to  be  read  in  evidence,  and  in  overi'uling  the  objec- 
tions to  the  evidence  in  regard  to  the  new  block  put  in 
after  the  accident,  yet  the  evidence  discloses  a  meritori- 
ous cause  of  action  in  the  plaintiff  for  damages  for  the 
injuries  he  received,  and  I  cannot  see  that  these  errors 
in  this  case  could  have  injuriously  affected  the  defense 
on  the  merits,  and  und  er  section  3776,  Revised  Statutes, 
1879,  the  judgment  ought  not  to  be  reversed  ;  Black,  J., 
is  of  the  same  opinion. 
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Pitts,  Appellant  v.  SnEEiFff. 


DIVISION  TWO. 


Practice  in  Supreme  Court.  The  uniform  practice  in  the 
supreme  court  is  not  to  disturb  the  finding  of  the  jury  or  trial 
court  on*a  question  of  fact  in  an  action  at  law,  where  the  issue  has 
been  submitted  on  proper  instructions. 

Deed :  deuvbry  :  burden  of  proof.  A  deed  duly  executed  and 
acknowledged  in  the  hands  of  the  grantee  is  presumed  to  have 
been  delivered,  and  the  burden  of  proving  non-delivery  devolves 
upon  him  who  denies  it,  and  must  be  satisfactorily  established. 

: .    Where  a  grantor  signs  and  acknowledges  a  deed 

and  places  it  among  his  other  papers,  where  it  is  left,  and  it  falls 
into  the  hands  of  the  grantee,  it  does  not  constitute  such  a  delivery 
as  will  convey  the  title. 

Supreme  Court  Practice:  motion  for  new  trial.  Where 
objection  to  the  competency  of  a  witness  is  not  made  a  ground  for 
a  new  trial  it  will  not  be  considered  on  appeaL 

Conveyance  firom  Husband  to  Wife:  separate  estate: 
TECHNICAL  WORDS.  A  deed  from  the  husband  directly  to  the  wife, 
without  the  intervention  of  a  trustee,  creates  in  her  a  separate 
estate  in  equity,  and  in  such  case  the  technical  words  necessary  to 
create  a  sei>arate  estate  from  persons  other  than  the  husband  are 
not  necessary. 


: :  CONVEYANCE  BY  WIFE.    The  wife  can  convey  her 

equitable  separate  estate  during  coverture  without  her  husband's 
consent,  without  being  joined  in  the  deed  by  hmi. 


: : .  The  right  of  the  wife  to  alien  her  equita- 
ble separate  estate,  existing  during  coverture,  is  not  affected  by 
being  divorced  from  her  husband  for  his  fault. 


8.     :  :  LEOAL  estate.    Where  the  husband,  without  the 

intervention  of  a  trustee,  conveys  an  equitable  separate  estate  to 
his  wife,  and  subsequently  she  is  divorced  from  him  for  his  fault, 
by  operation  of  the  statute  of  uses  she  then  becomes  seized  of  the 
legal  as  well  as  the  equitable  estate. 

Appeal  from   Hickory    Circuit   Court. — Hoisr.  W.  I. 
Wallace,  Judge. 
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Affirmed. 

Wm.  0.  Mead  and  J,  IT,  CMlders  for  appellant. 

( 1 )  The  deed  offered  in  evidence  by  the  defendant 
from  the  plaintiff  to  Sarah  E.  Pitts  and  Theodocia  Pitts 
did  not  pass  any  title  to  Theodocia,  for  the  reason  that 
her  name  is  not  in  the  body  of  the  deed,  but  only  in  the 
habendum^  and  for  that  reason  plaintiff's  objections 
thereto  should  have  been  sustained.  (2)  The  court 
erred  in  permitting  the  witness,  Sarah  E.  Pitts,  to 
testify.  She  is  incompetent  to  testify  as  to  any  state- 
ments or  communications  made  by  the  plaintiff  to 
her,  while  she  was  his  wife,  or  to  testify  at  all  in  favor 
of  the  defendant,  her  present  husband.  ( 3 )  The  first 
declaration  of  law,  asked  by  the  plaintiff,  should  have 
been  given  for  the  reasons :  First  That  this  is  an 
action  at  law,  and  the  deed  from  the  plaintiff  to  his  wife, 
Sarah  E.  Pitts,  is  void.  Turner  v.  Shaw,  96  Mo.  22 ; 
Chouteau  v.  Maginnis,  28  Mo.  187 ;  Frissell  v.  Hazier , 
19  Mo.  448 ;  Sims  v.  Rickets,  IB  Am.  Rep.  679 ;  Hunt  t>. 
Johnson,  4  Am.  Rep.  631.  K  this  was  a  suit  in  equity, 
upon  a  showing  that  Mrs.  Pitts  had  a  subsisting  equi- 
table right,  a  court  of  equity  might  sustain  the  deed, 
but  this  is  not  a  suit  in  equity,  nor  is  any  equitable 
right  shown  to  exist.  Tennison  «.  Tennison  46  Mo. 
77 ;  Walsh  v.  Chambers,  13  Mo.  App.  301 ;  Ranson  t). 
Ranson,  30  Mich.  328 ;  Loomis  v.  Brush,  36  Mich.  40. 
Second.  There  was  no  such  delivery  as  the  law  con- 
templates ;  hence,  no  delivery  at  all ;  there  must  be  an 
intention  on  the  part  of  the  grantor  to  part  with  his 
title  to  the  proi)erty  granted,  and  he  must,  by  his  own 
intentional  act,  part  with  his  dominion  over  the  instru- 
ment by  which  it  is  granted,  or  there  is  no  delivery. 
Miller  v.  I/wlVman,  81  Mo.  311 ;  Hammer slaugh  v. 
Cheatham,  84  Mo.  13 ;  Huey  c.  Huey,  65  Mo,  689 ; 
Ruckman  v.  Ruckman,  33  N.  J.  Eq.  354 ;  Crawford  %. 
Berthoffy  1  N.  J.  Eq.  458 ;  Cannon  v.  Cannon,  26  N.  J. 
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2  Greenl.  Cruise  on  Real  Prop.,  top  p.  334. 
)es  not  take  effect  as  a  conveyance  until  deliv- 
%mmerslaugh  v.  Cheatham^  84  Mo.  13 ;  Huey 
55  Mo.  689  ;  Turner  v.  Carpenter ^  83  Mo.  333 ; 

Cruise  on  Real  Prop.,  top  p.  333.  (4)  The 
Qs  of  law,  asked  by  the  defendant,  should  not 

given,  for  the  same  reason  that  those  refused 

of  the  plaintiff  should  have  been  given.     (5) 

\  motion  for  a  new  trial  should  have  been 

(6)    The  fa€ts  proven  do  not  justify  the 

the  court. 

liechow  and  J.  B.  Upton  for  respondent. 

The  first  two  alleged  errors,  assigned  by  appel- 
ot  be  considered  by  this  court  because  the 
)f  the  trial  court  was  not  called  to  them  by  the 
'  a  new  trial.  Vineyard  v.  Matney^  68  Mo. 
tt  t>.  Nugent^  68  Mo.  474 ;  Snell  t).  Harrison^ 
2 ;  Wdkejield  v.  Richardson^  Tl  Mo.  689 ; 
0.  Dixon^  96  Mo.  582 ;  Simpson  v,  Schulte^  21 
639 ;  Connelly  v.  Ben.  Soc.^  43  Mo.  App.  286. 

was  no  error  in  the  ruling  of  the  court  on 
these  two  points.  It  is  immaterial  whether 
jonveyed  any  interest  to  Theodocia  or  not.  It 
r  admissible  for  the  purpose  of  showing  that 
had  parted  with  his  title  to  the  land,  arid  to 

in  some  one  else.  The  objection  only  went 
itle  in  Theodocia.  Respondent's  wife,  being 
adversely  to  appellant,  her  former  husband, 
npetent  witness  as  to  the  transaction  with 
:>t  which  the  adversity  of  interests  grew. 
Moore^  51  Mo.  118 ;  Berlin  v.  Berlin^  52  Mo. 
ier  V.  Barrier^  58  Mo.  222  ;  Crowder  v.  Searcy, 
7.  ( 2 )  This  court  will  not  review  the  finding 
r  the  trial  court  in  actions  at  law.  Taylor  t). 
Mo.  242;  St.  Louis  v.  Lanigan^  97  Mo.  175; 
Milner,  99  Mo.  145.     The  court  found  that 
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the  deed  was  actually  delivered,  and  there  was  abundant 
evidence  upon  which  to  base  the  finding.  (3)  The 
deed  from  appellant  to  his  wife  created  in  her  an  equi- 
table separate  estate.  Turner  o.  Shaw,  96  Mo.  22; 
Small  V.  Meld,  102  Mo.  120 ;  Vette  v.  Leonori,  42  Mo. 
App.  222 ;  Garney  v.  Moore,  15  S.  W.  Rep.  136 ;  Lewis 
V.  Simon,  10  S.  W.  Rep.  554 ;  Smith  v.  Seiberling,  35 
Fed.  Rep.  6T7.  And  this  estate  ripened  into  a  legal  one 
upon  the  dissolution  of  the  marriage  by  the  decree  of 
divorce.  Roberts  v.  Mosely,  51  Mo.  286 ;  Schuster  ©. 
Schuster,  93  Mo.  439 ;  Highley  v.  Allen,  3  Mo.  App. 
521  ;  Walsh  v.  Chambers,  13  Mo.  App.  301 ;  R.  S.,  sec. 
4508.  (4)  On  appellant's  own  theory,  he,  by  his  act, 
placed  an  apparent  title  in  his  wife,  and  her  convey- 
ance to  Fox,  who  knew  nothing  of  any  secret  or  hidden 
claim  that  apx)ellant  might  have  in  the  land,  purged 
the  title  of  any  claim  of  appellant's.  And,  as  the  deed, 
if  good  in  part,  is  good  in  whole,  it  makes  no  difference 
that  only  a  half  interest  was  conveyed  to  Fox.  Appel- 
lant would  be  estopped  from  claiming  as  against  Fox, 
and  is  likewise  estopped  from  claiming  against  those 
holding  under  Fox.  (5)  A  grantor  cannot,  in  an 
action  of  ejectment,  attack  his  own  deed  in  the  hands 
of  his  grantee  on  the  ground  of  non-delivery.  Walsh 
V.  Chambers,  13  Mo.  App.  301 ;  Scott  v.  Scott,  95  Mo. 
300.  He  must  first  resort  to  equity,  and  have  the  deed 
set  aside. 

Gantt,  p.  J. — This  is  an  action  of  ejectment  for 
the  northwest  quarter  of  the  southwest  quarter  of  sec- 
tion 2,  and  northeast  quarter  of  southeast  quarter  of 
section  8,  in  township  35,  range  22,  in  Hickory  county. 
Missouri.  Ouster  is  laid  November  2,  1887.  The 
answer  is  a  general  denial.  Title  was  shown  in  plaintiff 
up  to  February  14,  1879.  On  that  date  he  executed  and 
acknowledged  a  warranty  deed  to  the  above  lands  to 
his  wife,  Sarah  E.  Pitts.  At  that  time,  they  had  one 
child,  a  daughter,  Theodocia  Pitts.     In  the  habendum 
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he  deed  only,  Theodocia's  name  appears  a« 
grantees. 

the  execution  of  the  deed,  plaintiff's  wife 
divorce  from  him  and  afterwards  married 
mt  Sheriff.  Defendant  and  his  wife  lived  on 
5me  five  years  before  plaintiff  brought  this 
►peared  in  evidence  that  plaintiff  left  his  wife 
er  in  possession  when  he  deserted  his  wife, 
ff  based  his  right  to  recover  the  possession 
propositions.  The  first  was,  that  he  never 
le  deed  to  his  wife,  and  it  was,  therefore, 
;  and,  secondly^  that,  if  the  court  found  the 
elivered,  that  it  was  void,  and  would  consti- 
3nse  in  an  action  at  law,  where  no  equities 
Bd.  A  jury  was  waived.  The  court  found 
nt.  On  the  question  of  delivery,  there  waa 
:  evidence.  The  deed  was  admitted  vdthout 
Lon  to  its  execution  or  delivery,  or  its  legal 
it  was  objected  that  it  was  incompetent  to 
anding  title  in  Theodocia.  After  the  deed 
intiff  offered  the  evidence  of  himself  and  rel- 
ing  to  show  that  he  simply  executed  the 
left  it  in  his  trunk,  without  delivering  it. 
offered  the  evidence  of  the  wife  and  others 
vas  delivered  to  her. 

5  uniform  practice  here  is  not  to  disturb  the 
the  jury  or  court  on  a  question  of  fact  in 
t  law,  where  the  issue  has  been  submitted  on 
ructions.  On  this  issue,  the  court  declared 
law  presumes  that  a  deed  duly  executed  and 
;ed,  in  the  hands  of  the  grantee,  has  been 
and  the  burden  of  proving  a  non-delivery 
)on  plaintiff,  and  such  non-delivery  must  be 
ly  established,"  and  *'that  loose  declarations 
have  been  made  by  the  grantee  should  be 
th  great  caution.'' 

le  plaintiff    the  court  declared  "that  even 
nay  appear  from  the  evidence  that  plaintiff 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  ^  116 

Pitts  V.  Sheriff. 

signed  and  acknowledged  the  deed  in  question,  and 
placed  the  same  in  a  trunk  among  his  other  papers, 
where  he  left  it,  whereby  it  fell  into  the  hands  of  his 
wife,  this  is  not  such  a  delivery  as  the  law  contemplates, 
and  a  deed  so  acquired  is  not  suflBcient  to  convey  title 
to  such  premises  to  the  said  Sarah  E.  Pitts,  and  all  sub- 
sequent conveyances  made  by  the  said  Sarah  E.  Pitts 
and  her  present  husband  conveyed  no  title.'' 

These  instructions  fairly  submitted  the  facts  in 
dispute.  When  a  deed  has  been  executed  and  acknowl- 
edged, the  possession  of  it  by  the  grantee  is  presumptive 
evidence  of  its  delivery.  Scott  t>.  Scott^  95  Mo.  800 ; 
Green  v.  Tarnall^  6  Mo.  326 ;  5  Am.  &  Eng.  Ency.  of 
Law,  447. 

II.  The  objection  that  Mrs.  Sheriff  was  not  a  com- 
petent witness  to  the  delivery  to  her  is  not  made  a 
ground  for  new  trial,  and  cannot  be  considered. 

III.  But  plaintiff  contends,  that,  although  the  court 
found  that  he  delivered  the  deed,  duly  executed,  to  his 
wife,  it  will  not  avail  defendant,  who  bought  the  land 
from  the  vendee  of  that  wife. 

It  appears  that,  after  Mrs.  Pitts  was  divorced  from 
plaintiff,  she  was  married  to  defendant,  and  she  and 
defendant  joined  in  a  deed  to  this  land  to  one  Fox. 
Pox  executed  a  mortgage  for  a  portion  of  the  purchase 
money,  and,  having  made  default,  the  defendant  Sheriff 
bought  the  land  in  at  a  sale  under  the  mortgage. 

The  deed  from  plaintiff  to  his  wife  created  in  her  a 
separate  estate  in  equity  in  this  land.  Nothing  is  better 
settled  than  this.  Turner  o.  Shaw^  96  Mo.  22  ;  McMillan 
V.  Peacock,  57  Ala.  127 ;  Small  v.  Meld,  102  Mo.  104 ; 
Shepard  v.  Shepard,  7  Johns.  Ch.  67;  Deming  v. 
Williams,  26  Conn.  226.  When  the  conveyance  is  from 
the  husband  directly  to  the  wife,  without  the  intervention 
of  a  trustee,  the  technical  words  necessary  to  create  a 
separate  estate  in  conveyances  to  her  from  persons 
other  than  the  husband  are  not  at  all  necessary.  Small 
t.  S^ieldj  supra.    The  effect  of  this  deod  then  was  to 
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plaintiflf 's  wife  the  entire  exclusive  interest  in 
L  this  land.      And,  under  the  decisions  of  this 

Turner  t>.  Shaw  and  Small  v.  Fields  supra^ 
:he  right  to  convey  the  same  without  her  hus- 
insent  or  joining  with  him  during  the  coverture. 
r,  if  this  right  to  alien  existed  during  coverture^ 
ot  lessened  when  for  the  fault  of  her  husband 
iivorced  from  him. 
ioberts  v.  Moseley^  51  Mo.  282',  this  court  said : 

a  trustee  is  appointed  to  hold  the  estate  of  a 
(voman,  to  protect  it  from  the  husband,  and  the 

relation  comes  to  an  end,  his  estate  at  once 
executed  in  the  person  who  is  to  take  it,  the 
iving,  or,  if  she  is  dead,  her  heirs-at-law."  In 
rds,  when  the  conditions  under  which  the  trust 
Eised,  the  seizin  and  possession  were  transferred 
kion  of  law  to  the  beneficiary.  If  the  law  would 
e  transfer  where  a  third   party  was  trustee, 

marriage  relation  came  to  an  end,  upon  what 

would  it  hesitate  to  execute  the  use  in  the  wife 
I  conveyance  was  directly  to  her.  We  can  find 
.ccordingly,  we  hold,  that  when  the  court  found 
was  delivered  to  Mrs.  Pitts,  and  that  she  was 
ntly  divorced,  then  the  law  executed  the  use  in 

transferred  to  her  the  legal  as  well  as  the 
I  title.  2  Washburn  on  Real  Prop.'  [3  Ed.] 
45;  Liptrot  v:  Holmes^  1  Ga.  381;  Morgan  ». 
;  Gray,  323 ;  Steacy  v.  Rice,  27  Penn.  St.  75 ; 
Vppeal,  33  Penn.  St.  85. 

operation  of  our  statute  of  "uses  and  trusts," 
833,  the  wife,  when  she  became  discovert,  was 

the  legal  as  well  as  the  equitable  estate,  ''to 
;s,  constructions  and  purposes  in  law,"  as  fully 
)  husband,  the  plaintiff,  had  made  a  formal 
ice  to  her  after  the  divorce, 
rule  is  well  settled,  both  in  England  and  in 
[try,  that,  when  an  estnte  is  devised  to  trustees 
rticular  purpose,  the  legal  estate  rests  in  them 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  117 

The  State  v.  Martin. 

as  long  as  the  execution  of  the  trust  requires  it,  and  no 
longer.  Steacy  v.  Bice^  supra;  Ross  v.  Parker^  1  Bam. 
ft  Cress.  360 ;  Mark  v.  Mark,  9  Watts,  410.  Here,  the 
husband  was  by  construction  of  law  trustee  of  his  wife, 
simply  because  he  was  her  husband.  When  the  mar- 
riage ceased,  the  trust  ceased,  and  the  use  was  exe- 
cuted. 

The  court  committed  no  error  and  found  for  the 
right  party,  both  at  law  and  in  equity.  The  judgment 
is  affirmed.    All  concur. 
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1.    Pleading,  Criminal:   druggists  and  pharmacists:  salb  op  63a  247 

INTOXICATING  LIQUORS.    An  indictment  or  information  against  a  loTTiT 

druggist  for  an  illegal  sale  of  intoxicating  liquors  must  state  the  f 9«  35u 

name  of  the  person  to  whom  the  sale  is  alleged  to  have  been  made.  los  11 

( Overruling  State  v.  Elam^-Q^  Mo.  App.  290.)  "'   "" 

3.     : :  DEFBCTIVB  INFORMATION :  AMENDMENT.    Where  an 

information  charging  the  illegal  sale  of  intoxicating  liquors  is  held 
defective  in  the  appellate  court  for  failing  to  aUege  the  name  of  the 
purchaser,  the  cause  will  be  remanded,  in  order  that  the  informa- 
tion may  be  amended  or  a  new  information  presented. 

Certified  from  St.  Louis  Court  of  Appeals. 

Affibmed. 

Nat.  C.  Dtyden  for  appellant 

The  information  is  bad,  because :  First.  It  is  not 
based  on  the  aflSdavit  of  one  having  knowledge  of  the 
commission  of  the  alleged  offense,  nor  is  it  based  on  the 
personal  knowledge  of  the  prosecuting  attorney. 
Second.  It  fails  to  set  out  the  name  of  the  person  to 
whom  the  alleged  illegal  sale  of  the  liquor  was  made  by 
the  defendant  as  a  registered  druggist.    Hence,  it  fails 


Digitized  by 


Google 


n 


PREME  COURT  OP  MISSOURI, 

The  State  v.  Martin. 

;  no.  intelligent  defense  can  be  made  by  a 
such   a  charge,   and  after  conviction  or 

ider  it,  in  case  of  a  second  prosecution,  no 

Qer  conviction  or  former  acquittal  could  be 
State  V.  Elam^  21   Mo.   App.  293,  which 

intrary  view,  should  no  longer  be  followed. 

\  Wood^  Attorney  General,  and  0.  H.  Avery y 
Attorney,  for  the  State. 

jrmation  is  good  and  charges  everything  that 
luires.     It  need  not  state  the  name  of  the 

State  V.  ElaTYiy  21  Mo.  App.  290 ;  State  t>. 

Mo.  260,  and  cases  cited.  But  should  this 
the  indictment  defective,  then  the  prisoner 
be  discharged,  as  this  was  a  prosecution  by 

under  section  4057,  Revised  Statutes,  1889, 
amended  ( sec.  4061 ) ;  but  the  case  should  be 
i  remanded,  thus  giving  the  state  an  oppor- 
lend  its  information  to  conform  to  the  views 


J,  J. — An  information  was  presented  by  the 
attorney  in  the  circuit  court  of  Lincoln 
arging  defendant  with  a  violation  of  the 
relation  to  druggists  and  pharmacists,  by 
dcating  liquors  without  license,  and  without 
criptions. 

e  was  sent  by  change  of  venue  to  the  Han- 
of  common  pleas  for  trial.  Defendant  filed 
o  quash  the  information,  on  the  ground, 
rs,  that  it  failed  to  set  out  the  name  of  the 
he  liquor,  which  was  overruled.  The  infor- 
itained  three  counts.  The  state  entered  a 
qui  as  to  the  third  count,  and,  on  a  trial 
court  without  a  jury,  the  court  acquitted 
)n  the  first  count  but  found  him  guilty  as 
the  second  count  and  assessed  his  ptinish- 
ine  of  $100.    The  case  was  appealed  to  the 
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St.  Louis  court  of  appeals,  and  how  it  reached  this  court 
will  fully  appear  by  the  opinion  of  that  court  delivered 
by  Judge  Biggs,  who,  speaking  of  the  failure  of  the 
information  to  give  the  name  of  the  person  to  whom  the 
alleged  illegal  sale  of  liquor  was  made,  says :  "The  trial 
judge  was  evidently  governed  in  his  ruling  on  this  ques- 
tion by  the  decision  of  Judge  Philips,  of  the  Kansas 
City  court  of  appeals  in  the  case  of  State  r>.  Elam^  21  Mo. 
App.  290.  It  was  flatly  decided  in  that  case  that  it  was 
not  necessary  in  an  indictment  or  information  against  a 
druggist  for  the  illegal  sale  of  intoxicants  to  give 
the  name  of  the  purchaser.  We  have  been  unable  to 
give  our  assent  to  that  proposition.  The  general  rule  of 
criminal  procedure  is,  and  it  is  fundamental  law,  that 
the  accused  has  the  indisputable  right  to  be  informed 
specifically  of  the  charge  against  him,  in  order  that  he 
may  prepare  his  defense,  and  also  to  the  end  that  the 
record  of  his  acquittal  or  conviction  may  be  a  good  bar 
in  case  he  is  again  put  on  trial  for  the  same  oflfense. 
The  indictment  must  be  so  definite  in  its  terms  as  to 
render  every  right  or  defense  to  which  the  accused  is 
entitled  practically  available  to  him  on  the  trial.  1 
Bishop  on  Crim.  Proc,  sec.  507. 

Now, let  us  make  a  practical  application  of  the  fore- 
going rules  to  the  case  of  a  druggist  indicted  for  the 
illegal  sale  of  intoxicants.  The  statute  contemplates 
that  intoxicating  liquors  may  be  prescribed  by  physi- 
cians and  used  for  medicinal  purposes.  Hence,  the  law 
authorizes  their  sale  by  all  licensed  druggists  provided 
the  purchaser  shall  first  procure  a  prescription  there- 
for from  a  registered  physician.  When  a  druggist  is 
indicted  for  the  violation  of  this  statute,  he  must  rest 
his  defense,  if  he  has  any,  upon  a  prescription  or  pre- 
scriptions issued  by  a  regular  registered  physician  of 
the  state.  If  the  purchaser  of  the  liquor  is  not  named 
in  the  indictment  how  can  such  a  defense  be  made 
available  to  the  accused  \    Until  the  defendant  is  thus 
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advised,  how  can  he  make  his  plea?  How  can  he  pre- 
pare for  trial?  Under  what  circumstances  can  he  safely 
announce  himself  ready  for  trial  ?  With  no  knowledge 
of  the  evidence  upon  which  the  state  relies  for  a  con- 
viction, must  he  take  with  him  to  the  trial  all  pre- 
scriptions filed  during  the  year  next  preceding  the 
indictment  ?  And  must  be  also  prepare  himself  with  the 
necessary  proof  that  each  prescription  was  signed  by  a 
registered  physician  ?  He  may  have  prescriptions  given 
by  physicians  in  diflPerent  and  distant  parts  of  the 
state.  These  are  practical  questions,  and  they  are 
earnestly  urged  by  the  defendant's  counsel,  as  argu- 
ments against  the  soundness  of  Judge  Philips'  decis- 
ion. It  is  the  well-settled  law  in  this  state  that  an 
indictment  for  selling  liquor  without  a  license  as  a  dram- 
shop keei)er  need  not  give  the  name  of  the  purchaser. 
Slate  7).  Ladd,  16  Mo.  276:  State  v.  Spain,  29  Mo.  416; 
State  V.  Jacques,  68  Mo.  260.  These  cases  are  cited  and 
relied  on  by  the  Kansas  City  court  of  appeals  as  aflford- 
ing  authority  for  its  conclusion,  but  in  our  opinion  they 
are  entirely  inapplicable.  In  the  indictment  for  such 
an  offense  there  is  no  necessity  for  the  defendant  to  be 
advised  of  the  name  of  the  purchaser.  His  license  as  a 
dramshop  keei)er,  if  he  has  any,  will  afford  to  him  a 
complete  defense  as  to  all  sales.  But,  if  a  dramshop 
keeper  was  charged  with  selling  whiskey  to  a  minor, 
common  sense  would  suggest  that  the  minor  to  whom 
the  liquor  was  sold  ought  to  be  named  in  the  indict- 
ment. In  the  absence  of  such  an  averment^  how  could 
the  defendant  be  reasonably  expected  to  meet  such  an 
accusation  ?  We,  therefore,  conclude  that  the  defend- 
ant's  second  objection  to  the  information  was  well  taken, 
and  that  the  trial  court  erred  in  refusing  to  quash  it. 
*  *  *  But  as  our  decision  is  opposed  to  that  of  the 
E^nsas  City  court  of  appeals  in  the  case  cited  the  case 
will  be  certified  to  the  supreme  court  for  final  disposi- 
tion." 
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The  reasoning  of  Judge  Bioos  is  cogent  and  satis- 
factory, and  his  conclusion  above  given  sound.  We 
concur  in  both.  The  judgment  will,  therefore,  be 
reversed,  and  as  the  defect  in  the  information  may  be 
cured  by  amendment,  section  4061,  Revised  Statutes, 
1889,  or  the  defendant  may  be  held  for  any  new  infor- 
mation the  prosecuting  attorney  may  desire  to  present, 
the  cause  is  remanded  for  further  proceedings.  All 
<x>ncur.  ' 


The  State  ex  rel.  English  v.  Normile,  Judge. 


vmsiois  TWO. 


1.  Criminal  Practice:  sboond  mniCTMENT:  chakqb  of  vbni7& 
Where,  after  a  change  of  venue  has  been  granted  in  a  criminal 
case,  a  new  indictment  is  found  against  the  defendant  in  the 
court  from  which  the  case  was  taken,  and  the  court  to  which  the 
'reaue  was  removed  quashes  the  indictment  pending  in  it,  and 
defendant  is  rearrested,  mandamus  wiU  not  lie  to  compel  the 
former  court  to  certify  the  second  indictment  to  the  court  to 
which  the  change  of  venue  was  taken. 

2.  : : .  A  change  of  venue  on  the  second  indict- 
ment could  be  obtained  only  by  application  imder  the  statute. 

Mandamus. 

Writ  denied. 

Macfarlane,  J. — Relator,  Cecil  W.  English,  peti- 
tions this  court  for  a  writ  of  mandamus  commanding 
the  respondent  as  judge  of  the  St.  Louis  criminal  court, 
to  certify  a  certain  indictment  found  by  the  grand  jury 
^f  said  city  against  relator,  to  the  circuit  court  of  St. 
liOuis  county,  for  disposition  in  that  court* 
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itition  shows  that  about  May  15,  1890,  an 
for  murder  in  the  first  degree  was  preferred 
itor,  by  a  grand  jury  of  the  city  of  St.  Louis ; 
ards,  on  the  application  of  relator,  a  change 
IS  granted  him,  and  the  case  removed  to  the 
:t  of  St.  Louis  county.  While  the  case  was 
Dg  in  said  court  and  on  the  sixth  day  of 
B91,  a  grand  jury  of  the  city  of  St.  Louia 
3w  indictment  against  relator  for  the  same 
which    he  was    charged  in  the  one  then 

d  circuit  court,  having  been  informed  of  the 
of  the  new  indictment,  quashed  the  one 
id  defendant  was  rearrested  and  held  xmder 
e,  and  was  taken  to  the  city  of  St.  Louis  for 
itor  afterwards  appeared  in  the  St.  Louis 
)urt,  in  which  jsaid  second  indictment  was 
id,  by  motion,  asked  to  have  the  case  trans- 
le  circuit  court  of  St.  Louis  county  for  trial. 

I  was  denied,  and  a  writ  of  mandamus  is  now^ 
equire  said  criminal  court  to  send  the  case  to 
cuit  court  for  trial. 

[•  claims  the  right  to  a  trial  in  St.  Louis^ 
er  this  second  indictment,  upon  the  ground 
3secution  thereunder  is  for  the  same  offense 
rged  in  the  first,  and  is  but  a  continuance  of 
ise  or  prosecution  as  that  commenced  under 

II  indictment,  and  the  case  having  been 
)  the  circuit  court  of  St.  Louis  county  by 
s^enue  is  still  pending  in  that  courts  which 
irisdiction  over  it. 

e  not  able  to  adopt  that  view  of  the  case, 
first  indictment  was  quashed  by  the  circuit 

Louis  county  all  jurisdiction  of  that  court 
Lse  ended.  It  is  true  the  criminal  prosecu- 
ntinued  under  the  second  indictment  and  in 

the  case  was  the  same  as  was  prosecuted 
irst^  but  the  finding  of  a  new  indictment  did 
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not  operate  as  an  amendment  of  the  pleadings  of  the 
I>ending^  case,  but  was  a  recommencement  of  the  prose- 
cation  which  could  only  be  done  in  the  court  having^ 
original  jurisdiction  of  the  crime.*  No  provision  is 
made  by  statute  for  reinvesting  the  ^50urt  with  jurisdic- 
tion under  the  second  indictment  after  the  first  had  been 
quashed.  The  venue  of  the  cause  was  fixed  by  the 
statute,  and  a  change  of  that  venue  could  only  be 
effected  by  a  compliance  with  the  provisions  of  tho 
statutes  authorizing  a  change.  In  State  v.  Patterson, 
73  Mo.  699,  the  precise  question  was  considered  and 
ruled  adversely  to  the  contention  of  relator. 

Relator,  to  sustain  the  position  taken  by  him,  relies 
upon  the  cases  of  Ex  parte  Clay,  98  Mo.  579,  and  State 
V.  Dougherty,  106  Mo.  182.  The  only  question  involved 
in  the  first  of  these  cases  was  one  affecting  the  power 
and  authority  of  a  special  judge  appointed  to  try  a 
criminal  case.  It  was  held  that  the  finding  of  a  new 
indictment  did  not  oust  the  special  judge  of  his 
authority  to  try  the  case.  The  question  of  the  venue 
was  not  considered.  In  the  second  case  the  only  ques- 
tion before  the  court  or  considered  by  it  was  one  affect- 
ing the  limitations  of  criminal  prosecutions,  and  had  na 
bearing  on  the  question  in  this  case.  Neither  of  these 
cases  conflict  in  the  least  with  the  Patterson  case,, 
supra,  which  we  recognize  as  controlling.  Writ  denied. 
All  concur. 


IIaynes  v.  The  Town  of  Trenton,  Appellant. 


DIVISION    TWO. 


1.  Negligence:  instruction:  variance.  Wliere,  in  a  suit  for 
petBonaL  injuries,  the  petition  charges  that  by  reason  of  a  defect- 
ive sidewalk  plaintiff  was  precipitated  into  a  dangerous  excava* 
tion  alongside  of  it  and  fractured  bis  leg,  and  the  evidence 
supports  this  state  of  facts  and  no  other,  it  is  error  to  instruct  the 
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^^  *^l  i^T  *^*  ^^  plaintiff  was  precipitated  or  fell  from  said  sidewalk 

108      123  onto  some  rock  in  the  street  he  can  recover,  regardless  of  the  depth 

95a  '409  of  the  hole  or  excavation,  or  whether  there  was  in  fact  any  such 

hole  or  excavation. 

2.     : :  .    Such  instruction  permits  a  recovery  for 

negligence  neither  pleaded  nor  proved. 

8.  Praotioe :  motion  for  new  tria.l.  The  refusal  of  an  instruction 
will  not  be  reviewed  on  appeal  where  it  was  not  made  a  ground  for 
a  motion  for  a  new  trial. 


4.  :  IMPROPER  REMARKS  OP  ATTORNEY.  Where,  against  defend- 
ant's objection  and  the  admonition  of  the  court,  plaintiff 's  attorney 
in  his  argument  to  the  jury  comments  on  facts  not  in  evidence,  a 
judgment  for  plaintiff  will  be  reversed. 

6.     :  EXCESSIVE  VERDICT.    A  verdict  of  $6,000  notwithstanding 

it  was  afterwards  reduced  by  a  remittitur  to  $4,500  held  excessive 
in  this  case. 

6.     :   :   REMITTITUR.    Where  a  remittitur  is  entered   a 

new  entry  of  the  judgment  for  the  reduced  amount  should  be 
made. 

Appeal  from   Mercer    Circuit   Court. — Hon.    G.    D. 
Burgess,  Judge. 

Reversed  and  remanded. 

B.  A.  DeBoU,  TT.  E,  Clark,  0.  M.  Shartklin,  H.  J. 
Alley  and  Geo.  Hall  for  appellant. 

(1)  Appellant  claims  that  the  fifth  instruction, 
given  on  behalf  of  the  plaintiff,  is  erroneous  in  this : 
First,  That  it  is  not  in  harmony  with  the  issues  made 
by  the  pleadings,  but  tenders  a  new  and  different  issue. 
Second.  This  instruction  is  objectionable  for  the  fur- 
ther reason  that  it  is  in  conflict  with,  and  a  contradic- 
tion of,  the  other  instructions,  especially  the  second, 
third,  fourth  and  sixth  given  on  behalf  of  plaintiff,  the 
eighth  given  on  behalf  of  appellant  and  the  sixth  asked 
by  appellant  and  modified  and  given  by  the  court. 
Third,  Said  instruction  is  also  unsupported  by  the 
evidence   in   the   case.      Fourth,     Api)ellant's    sixth 
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instruction,  as  asked,  conformed  strictly  to  the  plead- 
ings and  evidence  in  the  case,  and  should  have  been 
given  as  asked.  The  testimony  all  showed  that  plain- 
tiflP  got  hurt  by  falling  ih  the  hole  and  getting  his  foot 
between  two  rocks  in  the  bottom  of  the  hole,  and  there 
is  no  evidence  or  allegation  in  the  pleadings  that  he  got 
hurt  in  any  other  way.  Appellant  had  the  right  to 
have  this  phase  of  the  case  placed  before  the  jury  in 
plain  and  direct  terms.  Owens  e>.  Owens^  22  Iowa,  270  ; 
Cohn  V.  Beidy  18  Mo.  App.  115 ;  liidens  v.  Hidens,  29 
Mo.  470.  (2)  The  iniproper  remarks  of  counsel  for 
plaintiflf  in  his  argument  to  the  jury  constituted  rever- 
sible error.  SideJcum  v.  Railroad^  93  Mo.  400 ;  Fathman 
V.  Tnmilty,  34  Mo.  App.  236 ;  Bishop  v.  Hunt,  24  Mo, 
App.  373 ;  Marble  v.  Walters,  19  Mo.  App.  134 ;  Brown 
V.  Railroad,  66  Mo.  688.  ( 3 )  The  damages  were  excess- 
ive. 

Harher  &  Knight  and  Silver  &  Brown  for 
respondent. 

(1)  Plaintiff's  fifth  instruction  conforms  to  the 
issues  raised  by  the  pleadings,  and  is,  therefore,  not 
open  to  the  objection  made  by  appellant.  Even  side- 
walks are  deemed  to  constitute  a  part  of  the  streets. 
The  hole  was  in  the  street ;  the  plaintiflf  fell  oflf  the  side- 
walk into  the  hole ;  ergo,  he  fell  from  the  sidewalk  into 
the  street.  2  Dillon,  Mun.  Corp.  [  4  Ed.]  sec.  7807i.  Again, 
defendant's  own  instruction,  numbered  4,  given  for  it 
submits  the  issue  whether  or  not  plaintiflf  stepped  oflf 
the  sidewalk  and  was  thereby  injured.  It  is,  therefore, 
estopi>ed  to  complain  of  plaintiff's  instruction  in  this 
r^ard.  M.  <6  C.  Co,  v.  Guggemos,  98  Mo.  391 ;  Harring- 
ton V.  Sedalia,  98  Mo.  683 ;  Whitmore  v.  Knight,  100  Mo. 
86.  (2)  Nor  is  appellant's  second  point  well  taken, 
for  the  evidence  is  clearly  to  the  effect  that  the  excava- 
tion or  hole  was  in  the  street  adjoining  the  sidewalk, 
that  there  were  rocks  in  its  bottom,  and  that  plaintiff 
fell  from  said  sidewalk  into  the  hole    on  the  rocks, 
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<5atching  his  foot  between  them,  thereby  breaking  his 
l^g*  (3)  The  authorities  cited  by  appellant  in  sup- 
port of  the  first  and  second  points  of  its  brief,  are,  there- 
fore, inapplicable  to  facts  of  this*  case,  and  are  irrelevant. 
{4)  Even  if  the  facts  as  to  the  pleadings  and  evidence 
were  as  claimed  by  appellant,  yet  the  variance  or  diver- 
gence between  the  petition  and  plaintiff's  fifth 
instruction  would  be  so  slight  and  trivial  as  not  to 
<5onstitute  reversible  error.  Beeves  v.  Larking  19  Mo. 
192 ;  Wise  v.  Railroad,  85  Mo.  178 ;  Bowling  v.  AUen^ 
102  Mo.  213;  R.  S.  1879,  sees.  2096-7.  A  judgment 
will  be  reversed  only  for  errors  materially  affecting 
the  merits  of  the  action.  R.  S.  1879,  sec.  2303 ;  Ban- 
ford  V.  Kansas  City^  103  Mo.  172 ;  Gordon  v.  Eans^ 
97  Mo.  687.  (5)  The  sixth  instruction  asked  by  appel- 
lant was  properly  given  as  modified  or  amended 
by  the  court.  First.  The  plaintiff  was  only  required 
to  use  ordinary  care  to  avoid  the  injury.  Craig  v. 
Sedalia,  63  Mo.  417;  2  Dillon  on  Mun.  Corp.  [4  Ed.  J 
sec.  1020.  Second.  The  court's  modification  and 
<5hange  in  appellant's  instructions,  numbered  6  and  10, 
were  entirely  proper,  and  doubtless  conceded  to  be  so 
by  appellant's  counsel  at  the  time,  as  th^y  made  no 
complaint  of  the  court's  action  in  this  regard  in  their 
motion  for  new  trial,  and  under  repeated  rulings  of  this 
court  cannot  now  complain.  Slate  v.  Elkins^  101  Mo. 
344 ;  State  v.  Grimes^  101  Mo.  188 ;  State  v.  HambOy  96 
Mo.  462;  Griffith  v.  Hanks,  91  Mo.  109;  Green  r>. 
Walker,  99  Mo.  68;  State  v.  Burns,  99  Mo.  471 ;  Lan- 
caster  v.  Ins.  Co.,  62  Mo.  121 ;  State  ex  rel.  v.  Rucker, 
£9  Mo.  17.  (6)  The  alleged  improper  remarks  of 
counsel  cannot  avail  appellant.  First.  No  exceptions 
were  saved  to  the  same  as  required  by  repeated  rulings 
of  this  court.  State  t>.  Hayes,  81  Mo.  674;  State  n. 
Bagels,  92  Mo.  301 ;  Sidekum  v.  Railroad,  93  Mo.  400 ; 
Mate  V.  West,  95  Mo.  139 ;  Koegel  v.  Givens,  79  Mo.  77. 
Second.  The  argument  of  counsel  is  a  matter  particu- 
larly   under    the   control   of    the    trial    court^  which 
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hears  both  sides,  and  can  determine  how  far  the  objec- 
tionable remarks  and  illustrations  of  one  side  are  pro- 
voked by  those  of  the  other.  This  the  supreme  court 
cannot  do,  and  ought,  therefore,  to  be  very  reluctant  to 
reverse  in  any  case  on  such  ground.  In  fact,  reversing 
for  this  reason  has  been  rightly  exploded,  even  in  a  case 
involving  human  life.  State  v.  Young ^  105  Mo.  634.  (7) 
The  verdict  having  been  reduced  to  $4,500  by  the  remit- 
Mtur  is  not  excessive  when  taking  into  consideration  the 
painful  and  permanent  character  of  the  injury,  loss  of 
time  and  medical  expenses,  etc.  Much  larger  verdicts 
for  less  injuries  have  been  frequently  sustained  in  this 
court.  Griffith  v.  Railroad^  98  Mo.  168  ($9,000  for 
broken  leg);  Johnson  v.  Bailroad^  96  Mo.  340 
($6,000  for  lost  eye);  Ourley  v.  Railroad^  104  Mo. 
211. 

Gantt,  p.  J. — This  is  an  action  for  damages  alleged 
to  have  been  caused  by  tie  defendant's  negligence  in 
maintaining  a  defective  sidewalk  and  leaving  a  danger- 
ous excavation  alongside  of  the  walk,  into  which  the 
plaintiff  was  precipitated,  and  his  leg  broken,  on  the 
night  of  the  twelfth  of  January,  1888,  about  seven 
•o'clock,  p.  M. 

The  defense  was  a  general  denial  and  contributory 
negligence.  The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  on  the  evening  in  question  he 
attempted  to  pass  over  a  crossing  which  the  city  had 
placed  over  a  ditch  dug  alongside  of  the  street,  and 
extending  under  the  sidewalk.  He  fell  over  into  the 
hole,  and  caught  his  foot  between  the  rocks  in  its  bot- 
tom, and  broke  his  leg;  that  he  was  confined  to  his 
house  two  months  and  more;  that  two  bones  were 
broken ;  that  the  injury  was  very  painful,  and  he  had 
not  recovered  entirely  at  the  trial ;  that  he  was  earning 
$40  a  month  when  hurt ;  that  it  was  fourteen  weeks  and 
five  days  before  he  could  work.  He  also  offered  evi- 
dence tending  to  show  the  crossing  was  out  of  repair ; 
that  it  was  springy ;  that  the  hole  adjoining  and  under 
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the  crossing  was  twenty  inches  deep,  and  had  loose 
rock  in  the  bottom ;  that  it  was  thirty-five  inches  wide ; 
that  the  walk  had  been  in  this  condition  for  a  year 
prior  to  the  accident ;  that  plaintiff  stepped  off  the 
boards  into  the  hole. 

On  the  part  of  the  defendant,  there  was  evidence 
that  the  plaintiff  had  made  contradictory  statements  as 
to  how  he  sustained  the  injury. 

Aaron  Bange  testified  that  the  plaintiff  told  him  he 
stepped  upon  a  pile  of  rock  at  the  end  of  the  sidewalk, 
and  it  turned  and  he  fell.  He  said  nothing  about  a 
hole.  The  rock  was  at  the  east  end  of  the  crossing. 
He  said  the  rock  turned  with  him. 

Hughes  testified  that  the  plaintiff  pointed  out  ta 
him  the  place  he  was  hurt,  and  it  was  ten  or  fifteen 
feet  west  of  the  culvert.  Bain  and  Maggard  testified  to 
statements  varying  from  the  plaintiff's  evidence.  As 
to  the  cause  of  the  accident,  the  defendant  offered  evi- 
dence that  the  plaintiff  was  looking  backwards  at  a 
party  in  a  sleigh,  and,  while  so  doing,  walked  off  the 
sidewalk  and  fell.  This  was  shown  l)oth  by  witnesses 
who  saw  him,  and  by  his  declarations. 

As  to  the  character  of  injury.  Dr.  Collier  testified 
he  was  called  to  see  Haynes ;  found  an  injury  in  his 
leg.  His  leg  was  fractured ;  the  small  bone  was  broken, 
and  a  partial  fracture  of  large  bone;  leg  was  much 
swollen ;  set  the  bone.  It  was  two  months  before  he 
got  out.  The  injury,  he  thought,  was  permanent.  His 
ankle  was  stiff  before  the  fracture.  On  cross-examina- 
tion, he  stated  he  had  not  seen  the  leg  before  this  acci- 
dent. Could  not  tell  how  much  of  the  swelling  was 
caused  by  the  former  injury.  He  said,  *'You  can 
always  detect  where  a  bone  has  been  fractured." 

The  plaintiff,  in  his  own  behalf,  said  he  was 
wounded  in  his  ankle  by  a  shell  in  the  battle  of  Glas- 
gow, Missouri,  in  1864.  The  shell  injury  never  hurt 
him  after  it  got  well,  save  to  cause  a  hitch  in  his  walk. 
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Ankle  was  not  swollen  from  shell  wound.  He  contra- 
dicted all  the  witnesses  as  to  his  statements.  Denied 
that  he  told  Bitts  that  he  wonld  have  a  fat  thing  if  he 
could  get  damages  off  the  town,  his  pension  and  insur- 
ance. He  had  no  recollection  of  having  told  the  sur- 
geons who  composed  the  pension  board,  when  they 
examined  him  for  a  pension,  that  he  experienced  no  dif- 
ficulty from  the  hurt  from  falling  off  the  sidewalk,  and 
that  all  his  injury  came  from  the  shell  wound.  The 
accident  for  which  he  sued  happened  January  12,  1888. 
In  May,  1888,  he  was  examined  for  a  pension. 

Two  of  the  board,  Drs.  Patton  and  Hendrickson, 
testified  that  they  examined  him  in  May,  and  his  leg 
was  in  same  condition  then  as  at  the  trial.  The  ankle 
was  stiff.  Plaintiff  told  them  at  that  time  it  was  caused 
by  the  shell  wound  at  Glasgow  in  1864.  '*  I  told  him," 
said  Dr.  Patton,  "to  draw  the  line  as  to  how  much  of 
the  injury  belonged  to  the  shell  and  how  much  to  the 
breaking  of  the  leg."  He  said  the  injury  from  the 
break  was  above  the  ankle.  The  damage  suit  was  then 
pending.  He  said  all  the  injury  to  the  ankle  was 
caused  by  the  shell.  Hendrickson  testified  to  the  same 
statem^it.  Dr.  Hendrickson,  K.  G.  Smith,  Dr.  Buren 
and  Dr.  Bristow  all  testified  they  had  examined  the 
plaintiff's  leg,  and  could  find  no  evidence  that  the  bones 
had  ever  been  fractured. 

The  court  gave  and  refused  a  number  of  instruc- 
tioiis,  but  it  is  unnecessary  to  incumber  this  opinion 
with  them  as  the  defendant  only  assigns  as  error  here 
the  giving  of  the  fifth  instruction  asked  by  the  plaintiff, 
the  refusal  of  the  sixth  instruction  asked  by  the  defend- 
ant, and  in  modifying  an3  giving  the  same  as  amended 
by  the  court;  misconduct  of  the  plaintiff's  attorney,  in 
making  statements  to  the  jury  not  supported  by  the 
evidence,  in  defiance  of  the  admonition  of  the  court,  and 
over  objections  of  the  defendant's  counsel,  and  because 
the  verdict  is  excessive. 

Vol.  108—9 
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I.  The  plaintiff  averred  in  his  petition  that  he  was 
injured  by  being  precipitated  into  the  unguarded  exca- 
vation and  having  his  right  foot  caught  between  two 
rocks,  and,  by  reason  thereof,  his  leg  was  broken.  No 
one  saw  the  accident.  So  we  have  the  plaintiff's  own 
version  of  it.  He  alleged  he  was  hurt  in  this  manner, 
and  he  testified  on  the  trial  that  he  was  hurt  as  he  had 
charged  it. 

In  his  fifth  instruction,  he  asked  the  court  to  charge 
the  jury  that,  ''if  the  plaintiff,  while  passing  over  said 
walk  in  the  night  time  and  exercising  ordinary  care, 
was  by  reason  of  said  unsafe  condition  of  said  walk  as 
aforesaid  precipitated  or  fell  from  said  walk  onto  some 
rock  in  the  street  adjoining  said  walk  by  reason  of 
which  plaintiff  sustained  great  injury,  then  the  jury 
should  .find  for  the  plaintiff  the  full  amount  of  the 
injury  sustained,  and  in  such  case  the  liability  of  the 
defendant  does  not  depend  upon  the  depth  of  the  hole 
or  excavation  at  the  point  where  plaintiff  alleges  he  was 
injured  or  tohether  there  was  in  fact  any  such  hole  or 
excatationy 

Appellant  complains  that  this  instruction  wholly 
ignores  the  issue  made  by  the  pleadings.  Counsel  for 
plaintiff  insists  that  it  was  permissible  because  one 
ground  of  the  negligence  charged  was  the  insecure  side- 
walk. 

The  purpose  of  a  petition  is  to  advise  the  court  and 
the  adversary  party  of  plaintiff's  claim.  This  court 
has  always  given  a  liberal  construction  to  pleadings 
under  the  code,  but  it  has  sternly  set  its  face  against 
the  attempt  to  sue  on  one  causg  of  action  and  recover  on 
another.  Now,  it  is  apparent  to  any  candid  person  that 
plaintiff  in  his  petition  intended  the  court  and  defend- 
ant to  understand  that  he  was  injured  by  the  concur- 
rence of  two  negligent  omissions  of  defendant,  to-wit, 
the  insecure  sidewalk  and  the  dangerous  excavation  left 
uncovered  by  it.  It  was  competent  for  plaintiff  to  have 
simpljr  charged  that  he,  without  fault  of  his  own,  fell 
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on  acGonnt  of  the  defects  in  the  sidewalk,  and  was 
injured,  and  that  defendant  either  knew  or  was  bound 
to  know  of  this  defective  condition.  But  he  was  not 
content  with  this.  He  charges  a  distinct  negligent 
omission  in  leaving  the  dangerous  excavation  adjoining 
it,  and  informs  us  that  he  was  not  hurt  until  his  foot 
was  caught  between  rocks  in  the  bottom  of  that  ditch, 
but,  being  so  caught,  he  *' careened,"  and  his  leg  was 
broken.  Evidently  he  meant  the  court  should  be 
advised  that  he  was  thus  hurt,  and  in  no  other  way^  at 
this  place  and  no  other.  But  he  did  not  stop  here.  He 
went  upon  the  stand,  and  testified  to  the  facts  necessary 
to  make  this  specific  case.  He  then  prayed  the  court  to 
instruct  the  jury,  in  effect,  that  it  was  unnecessary  to 
find  that  there  was  any  excavation,  or,  if  there  was, 
whether  it  was  in  any  sense  dangerous.  In  other  words, 
although  no  one  but  himself  saw  the  accident,  and  he 
alone  testified  how  it  occurred,  and  his  story  in  his 
pleading  and  on  the  witness  stand  agreed  in  all  respects,* 
he  was  unwilling  to  risk  the  case,  and  concluded  the 
jury  might  find  "he  fell  pn  some  rocks  in  the  street^^'^ 
a  state  of  case  to  which  no  witness  in  the  case  testified, 
and  a  fact  not  stated  in  his  pleadings.  We  cannot  find 
in  this  record  any.  evidence  upon  which  to  base  this 
instruction,  nor  can  we  understand  why  plaintiff  should 
tender  this  issue  to  the  jury.  It  is  true,  that  if  he  had 
fallen  on  rocks  in  the  street,  and  was  thereby  hurt 
as  the  result  of  the  fall,  caused  by  a  negligently  con- 
structed sidewalk,  such  a  hurt  \yould  have  been  just  as 
efiBcacious  for  a  suit  of  this  kind  as  to  have  fallen  into 
the  excavation  ;  but  the  plaintiff  assures  us  "he  did  not 
fall  on  some  rocks  in  the  street ^^'^  but  fell  into  an  exca- 
vation at  the  bottom  of  which  he  found  a  treacherous 
hole  into  which  his  foot  was  caught,  and  his  leg  was 
broken.  Now,  unless  he  was  conscious  in  some  way, 
that  the  jurj  would  not  accept  his  story,  why  tender 
them  this  new  theory  in  j^a  instruction! 
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We  think  the  criticism  on  this  instruction  is  just, 
because  it  tenders  the  jury  an  issue  not  in  the  pleadings, 
and  had  no  evidence  to  support  it.  The  only  point  in 
its  sidewalk  defendant  was  called  upon  to  defend  was 
that  portion  alongside  of  a  certain  excavation.  That 
there  was  such  an  excavation  stands  admitted  by  alL 
The  necessary  effect  of  this  instruction,  in  the  face  of 
this  fact,  would  be  to  allow  the  jury  to  find  for  plaintiff, 
if  he  was  hurt  at  some  point  where  there  was  no  excava- 
tion. If  so,  it  was  clearly  erroneous.  If  it  does  mean 
this,  it  has  no  place  in  the  case,  and  is  misleading. 
Plaintiff  made  his  own  case  and  should  recx)ver  upon 
that  and  no  other.  Bank  7).  Murdoch^  62  Mo.  70  ;  Ely 
V.  JRailroad,  77  Mo.  34 ;  Waldhier  v,  JRailroad,  71  Mo. 
614;  Price  v.  Railroad^  72  Mo.  414;  Edens  v.  Hail- 
road,  72  Mo.  212 ;  Ourley  v.  Railroad,  93  Mo.  445. 

Nor  will  it  do  in  this  case  to  say  that,  inasmuch  as 
the  court  predicated  the  instruction  in  part  on  the 
defective  sidewalk,  which  was  charged  in  the  i>etition, 
that  would  suffice.  It  must  be  kept  in  mind  that  plain- 
tiff charges  the  two  grounds  of  negligence  as  concurring 
and  dependent  on  each  other,  and,  not  only  that,  he 
testifies,  they  did  occur.  How  could  he  ask  the  court 
to  let  him  recover  irrespective  of  either?  If  the  jury 
believed  him  at  all,  he  was  entitled  to  credit  in  this  case 
for  the  whole.  He  was  alone,  and  had  it  all  his  own 
way. 

We  have  kept  constantly  in  view  the  rule  that 
only  the  substance  is  necessary  even  at  common  law  to 
be  proven,  but  that  rule  never  permitted  a  party  to 
allege  and  prove  one  state  of  facts  and  recover  upon  an 
unproven  and  distinct  state  of  facts.  The  instruction 
was  erroneous. 

II.  As  to  the  second  assignment,  the  refusal  of 
defendant's  sixth  instruction,  it  is  only  necessary  to  say 
it  is  not  made  a  ground  for  new  trial,  and  cannot  be 
noticed  here.  Defendant  should  have  given  the  trial 
judge  an  opportunity  tQ  correct  the  error,  if  any. 
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in.  Defendant  complains,  and  rightfully,  of  the 
conduct  of  plaintiff's  attorney  in  making  statements  of 
facts  not  in  evidence  and  basing  his  -argument  upon  his 
own  unsworn  statements.  The  learned  judge  certifies 
to  us  that,  against  his  admonition  and  objections  of 
defendant's  counsel,  made  at  the  time,  counsel  for 
plaintiff  volunteered  the  statement  to  the  jury  that  his 
witness.  Dr.  Collier,  had,  and  bore,  a  good  character, 
and  that  plaintiff  could  have,  and  would  have,  proven 
the  same,  had  not  defendant  objected,  and  the  court 
excluded  it.  We  must  assume  the  judge  correctly 
excluded  this  evidence.  If  he  had  improperly  admitted 
it,  it  would  have  been  ground  for  a  new  trial.  Of  what 
avail  is  it,  then,  for  courts  to  exclude  illegal  and  incom- 
petent evidence,  if  counsel  may,  under  the  guise  of 
argument,  state  the  facts  that  were  excluded  to  the 
jury,  and  argue  them  as  if  properly  in  evidence  ?  And 
how  long  will  the  courts  maintain  the  respect  of  the 
xbar  and  the  people  if  counsel  may  thus  defy  their 
rulings? 

In  this  case  the  counsel  went  out  of  the  record, 
charged  the  defendant  with '  negligence  in  not,  main- 
taining its  sidewalks,  whereby  *'apoor  darkey"  was 
injured,  and  stated  that  the  old  negro  was  a  cripple  for 
life.  What  if  he  was  i  What  had  that  case  to  do  with 
this? 

The  disposition  of  this  court  is  to  permit  the  greatest 
latitude  in  the  argument  of  a  cause  to  a  jury.  But  its 
disposition  is  to  trust  largely  to  the  discretion  of  the 
trial  courts  must  not  be  construed  that  we  will,  on  that 
account,  tolerate  the  clear  disregard  of  a  litigant's  right 
to  have  his  cause  heard  and  tried  according  to  the  law 
of  the  land.  The  conduct  of  counsel  for  plaintiff  in 
making  these  and  other  similar  statements  cannot  be 
excused.  Counsel  will  not  be  permitted  to  wring  ver- 
dicts from  juries  by  statements  of  matters  extraneous  to 
the  record,  and  rely  upon  our  disinclination  to  interfere. 
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do  SO  when  the  occasion,  arises,  as  we  think  it 

We  a^ree.with  the  defendant  that  the  verdict 
)  in  this  case  is,  under  this  evidence,  excess- 
11  the  plaintiff  claimed  was  that  his  leg  was 

Five  physicians,  two  of  them  members  of  the 

pensions  at  the  trial,  upon  a  personal  exam- 
>f  plaintiJi's  leg,  were  unable  to  discover  any 
of  a  fracture.  His  own  physician  tells  us  that 
•ouble  for  a  physician  or  surgeon  within  a  year 
evidence  of  fracture. 
:racture  was  not  so  severe  as  to  require  splints. 

was  kept  at  home  fourteen  weeks  and  five 
ince  then  he  has  worked  on  railroad  as  brake- 
months  after  he  was  hurt.  At  the  time  of  the 
working  in  a  coal  mine,  at  work  that  required 
band.  The  pension  surgeons  testified  that  he 
tt  he  "experienced  no  inconvenience  from  the 
of  his  leg  after  it  got  well." 
true  the  record  recited  that  when  the  motion 

trial  was  filed,  "at  the  suggestion  of  the  court, 
remits  $1,500  of  the  verdict  and  judgment,  and 
►n  is  overruled."  The  judgment  was  for  $6,000. 
lit  judge  thought  the  verdict  excessive.  We 
too.  We  go  further.  We  still  think  it  excess- 
500.  It  bears  the  impress  of  passion  or  preju- 
n  its  face.  When  a  renn/ittitur  is  entered,  a 
y  of  the  judgment  for  the  amount  should  be 
N^  notice  this  was  not  done  here.  Judgment 
and  cause  remanded.     All  concui; 
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The  State  v.  Kingsley,  Apvellant 


DIVISION  TWO. . 


:  CONSTITUTION :  TITLE  OP  STATUTE.    The  act  of  1891  (Laws, 

1801,  p.  159),  entitled  **  An  act  to  protect  hotel  and  innkeepers,"  is 
not  unconstitutional  because  the  subject  of  the  act  is  not  clearly 
expressed  in  the  title. 

: .    Said  act  is  uniform  in  its  application,  operating 

upon  all  alike  who  come  within  its  provisions  and  is  not  unconsti- 
tutional because  it  prescribes  a  diflferent  rule  of  evidence  and  a 
different  punishment  from  that  established  for  a  like  offense  when 
committed  against  persons  other  than  hotd  or  innkeepers. 

:   PRACTICE.      The   same   rules   of   interpretation  must  be 

appbed  in  a  prosecution  for  obtaining  board  by  means  of  false  pre- 
tenses under  section  1,  Laws,  1891,  x)age  159,  as  are  applied  to  sec- 
tion 3564,  Revised  Statutes,  1889,  defining  the  crime  of  obtaining 
money  or  property  by  false  pretenses. 

: .    In  a  prosecution  for  obtaining  board  by  false  pre- 

teivMS,  such  pretenses  or  representations  must  be  shown  to  have 
been  of  a  past  event  or  existing  fact,  and  the  board  must  have  been 
obtained  by  means  of  them. 

:  — ' .    The  evidence  in  this  case  hdd  insufficient  to  sup- 

iiort  a  conviction. 


108    1^1 

1.    False  Bepresentation,  Obtaining  Board  by  Means  of:  con-       iij  ^j 
STITUTIONAUTY  OP  ACT.    Section  1  of  the  Act  of  1891  (Laws,  1891,         -— 
p.  159)  providing  that  every  person  who  shall  obtain  board  or  lodg- 
ing by  means  of  any  trick  or  deception,  false  or  fraudulent  repre- 

'  sentation,  and  shall  fail  or  refuse  to  pay  therefor,  shall  be  held  to 
have  obtained  tiie  same  with  intent  to  cheat  and  defraud,  and  shall 
be  deemed  guilty  of  a  misdemeanor,  is  not  in  conflict  with  section 
22  of  article  2  of  the  constitution  of  Missouri,  upon  the  ground 
that  it  denies  to  the  accused  a  trial  by  jury. , 

^.    : .    Under  the  act,  it  is  left  to  the  triers  of  fact  to 

determine  whether  the  board  was  obtained  by  means  of  false  and 
fraudulent  representations  and  not  paid  for,  and  the  legislature 
had  the  power  to  declare  these  facts,  when  proved,  to  constitute 
evidence  of  an  intent  to  cheat  and  defraud. 
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Appeal  from  St.  Louis  Court  of  Criminal  Correction. 
Hon.  Jas.  R.  Claiborne,  Judge. 

Reversed. 

Adams  &   Rowland   and    E.   W.    Bannister   for 
appellant. 

The  act  of  the  legislature  under  which  defendant 
was  prosecuted  is  unconstitutional  and  void.  First 
Because  it  is  in  conflict  with  section  22  of  article  2,  con- 
stitution of  Missouri,  and  denies  defendant  a  triat 
by  jury  as  contemplated  by  said  section.  Potter's 
Dwarris,  pp.  437,  469  ;  Wynehamer  v.  People,  13  N.  Y. 
378;  2  Story  on  Const.  [4  Ed.]  sec.  1943.  The  legisla- 
ture has  no  power  to  pass  any  act  by  which  the  defend- 
ant could  be  deprived  of  her  liberty  without  a  trial, 
according  to  the  course  of  the  common  law,  of  every 
element  of  the  offense  charged.  At  common  law  intent 
was  an  essential  element  of  crime.  3  Greenl.  Ev.,  sec. 
13.  The  legislature  could  not  declare  what  is  conclu- 
sive evidence  of  a  fact,  and  thus  dispense  with  the  sub- 
mission of  such  question  to  the  jury.  Wantlan  v. 
WJtite,  19  Ind.  470 ;  Railroad  v.  Payne,  33  Ark.  816. 
In  criminal  cases,  the  legislature  cannot  even  prescribe 
what  shall  be  prima  facie  evidence  of  a  crime  or  mis- 
demeanor ;  the  utmost  it  can  do  is  to  prescribe  rules  for 
the  admission  of  evidence,  leaving  the  jury  to  determine 
its  value  and  weight.  Cooley's  Con.  Lim.,  p.  207. 
Second.  The  act  is  unconstitutional,  because  it  denies  the 
defendant  equal  protection  of  the  law.  Section  3664  pro- 
vides a  penalty  for  obtaining  money,  goods  or  other  valu- 
able thing  by  false  pretenses.  By  this  section  the  intent 
with  which  the  act  is  committed  is  distinctly  made  an 
element  of  the  offense  to  be  submitted  to  the  jury.  The 
act  under  which  defendant  was  prosecuted  attempts  to 
dispense  with  the  question  of  intent.    The  act  entitled* 
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an  act  to  protect  "  hotel  and  innkeepers"  also  discrim- 
inates against  persons  obtaining  board  and  lodging  at  a 
hotel  or  boarding  house  under  certain  circumstances, 
and  makes  the  rules  of  evidence  of  the  offense  of  obtain- 
ing such  board  or  lodging  by  false  pretenses  much  less 
stringent  than  in  any  other  cases.  Third.  The  subject 
of  the  act  is  not  clearly  expressed  in  its  title  inasmuch 
ajs  the  title  of  the  act  is  "An  act  to  protect  hotel  and 
innkeepers,"  whereas  the  puri)ose  of  the  act  as  declared 
therein  is  to  protect  hotel  and  boarding-house  keepers. 
A  boarding  house  is  distinctly  different  from  a  hotel  or 
inn.  Fourth.  The  evidence  was  wholly  insufficient  to 
support  a  conviction. 

John  M.  Wood^  Attorney  General,  Bernard 
Dierkes^  Prosecuting  A.ttomey,  and  Thomas  B,  Harvey 
for  the  State. 

( 1 )  The  evidence  was  entirely  sufficient  to  justify 
the  verdict.  The  testimony  introduced  by  the  state 
under  the  rulings  of  the  court  made  out  a  very  clear 
case  of  imposition  and  deception  resorted  to  by  the 
appellant  to  obtain  the  board  and  lodging  in  question  ; 
and,  where  there  is  substantial  evidence,  the  appellate 
court  will  not  interfere  with  the  verdict.  State  n,  Oee^ 
85  Mo.  647 ;  State  v.  Hurt^  89  Mo.  590 ;  State  v.  Hicks^ 
92  Mo.  431.  (2)  The  act  is  not  unconstitutional, 
because  the  subject  is  not  clearly  expressed  in  the  title. 
Nor  is  it  unconstitutional  because  it  denies  to  defendant 
the  equal  protection  of  the  law,  or  because  it  attempts 
to  declare  what  shall  amount  to  proof  of  criminal  intent. 

Thomas,  J. — Defendant  was  sentenced  by  the  St. 
liouis  court  of  criminal  corre6tion  to. ten  days'  impris- 
onment in  the  jail  of  the  city  of  St.  Louis,  for  obtaining 
board  at  the  Southern  Hotel  in  that  city  by  means  of  a 
trick,  etc.,  and  failing  to  pay  for  the  same.  A  consti- 
tutional question  was  raised,  and,    hence,    defendant 
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brings  her  case  to  this  court,  instead  of  the  St.  Louis 
court  of  appeals  for  review. 

I.  The  contention  is  that  the  act  of  the  last  general 
assembly  (Sess.  Acts,  1891,  p.  159),  entitled  "  An  act  to 
protect  hotel  and  innkeepers,"  is  unconstitutional: 
^^  First.  Because  it  is  in  conflict  with  section  22  of 
article  2,  constitution  of  Missouri,  and  denies  defendant 
a  trial  by  jury  as  contemplated  by  said  section.  Second. 
Because  said  act  denies  to  defendant  an  impartial  trial, 
in  this,  that  it  prescribes  for  the  offense  named  therein  a 
different  rule  of  evidence  and  a  different  punishment 
from  that  established  for  a  like  offense  when  committed 
against  any  other  person  than  a  hotel  or  innkeeper. 
Third.  Because  the  subject  of  the  act  is  not  clearly 
expressed  in  its  title." 

The  first  section  of  the  act  under  which  this  prose- 
cution is  had  is  as  follows:  "Every  person  who  shall 
obtain  board  or  lodging  in  any  hotel  or  boarding  house 
by  means  of  any  trick  or  deception,  or  false  or  fraudu- 
lent representation,  or  statement  or  pretense,  and  shall 
fail  or  refuse  to  pay  therefor,  shall  be  held  to  have 
obtained  the  same  with  the  intent  to  cheat  and  defmud 
such  hotel  or  boarding-house  keeper,  and  shall  be 
, deemed  guilty  of  a  misdemeanor." 

We  do  not  think  this  act  denies  the  accused  the 
right  of  trial  by  jury  of  any  fact  constituting  an  essential 
element  of  the  crime  denounced  by  it.  The  crime  con- 
sists in  obtaining  board  or  lodging  by  a  trick,  etc.,  and 
failing  to  pay  therefor.  It  must  be  left  to  the  triei^s  of 
the  fact  whether  the  board  was  so  obtained  and  not 
paid  for.  These  facts,  when  proved,  are  declared  by 
this  act  to  be  evidence  of  an  intent  to  cheat  and  defraud. 
And  this  the  legislature  had  the  power  to  do.  Com.  t. 
Williams,  6  Gray,  1 ;  State  v.  Hurley,  54  Me.  562 ; 
State  V.  Day,  37  Me.  244;  Bish.  Stat.  Cr.,  sec.  1060; 
Whar.  Cr.  Ev.  [9  Ed.]  sec.  715 ;  26  Alb.  Law  Joum.  63, 
and  cases  cited. 
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It  may  be  conceded  that  the  legislature  has  no  power 
to  create  artificial  presumptions  of  guilt,  but  the  act  in 
question  does  not  do  this  nor  attempt  to  do  it.  No 
aflBLrmative  right  of  the  citizen  is  denied  or  taken  away. 
It  is  morally  wrong  to  obtain  board  ''by  means  of  a 
trick  or  deception  or  false  or  fraudulent  representation 
or  statement  or  pretense,"  and,  hence,  it  is  competent  for 
the  law-making  jmwer  to  declare  it  a  crime,  and  provide 
for  its  punishment.  State  v.  Burgdoer/er,  107  Mo.  1. 
A  presumption  of  an  intent  to  cheat  and  defraud  arising 
from  the  fact  that  board  is  obtained  by  means  of  a  trick, 
etc.,  is  not  an  artificial  but  a  probable  and  reasonable 
one,  and  the  authorities  above  cited  are  to  the  effect 
that  such  a  presumption  may  be  declared  by  statute. 

11.  The  second  contention  is  that  the  title  does  not 
clearly  express  the  subject  of  the  act  in  question.  We 
do  not  think  this  point  well  taken.  State  «.  Burgdo&rfer^ 
swpra. 

IIL  It  is  urged  that  the  act  is  unconstitutional, 
because  it  discriminates  against  persons  obtaining  board 
or  lodging  at  a  hotel  or  boarding  house  and  makes  the 
rules  of  evidence  of  this  offense  much  less  stringent 
than  in  other  cases  of  false  pretenses.  This  position  is 
not  tenable.  This  act  is  uniform  in  its  application, 
operating  ui)on  all  alike  who  come  within  its  provisions. 
Burgdoerfer  case^  supra. 

IV.  The  atrial  court  ought  to  have  directed  the  jury 
to  acquit  defendant  on  the  evidence,  which  shows  that 
she  registered  at  the  Southern  Hotel,  July  29,  1891,  and 
was  assigned  to  a  room.  On  July  31,  she  sent  for  the 
manager  of  the  hotel,  and  rented  a  room  as  a  studio, 
stating  she  was  an  artist  and  inquired  as  to  the  time  of 
payment  of  bills,  and  stated  'Hhat  it  would  be  incon- 
venient for  her  to  pay  at  the  end  of  a  week  for  the 
reason  that  she  expected  a.  remittance,  which  would 
come  to  her  at  the  end  of  two  weeks,  and  she  wanted  to 
know  if  she  couldn't  arrange,  so  that  she  might  pay  at 
the  end  of  two  weeks/'    The  manager  assented  to  this, 
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and  she  asked  him  if  the  check  which  she  was  to  receive 
would  be  accepted^in  payment  for  her  board.  He  told  her 
it  would.  He  did  not  ask  her,  nor  did  she  teU  him,  the 
name  of  the  person  from  whom  she  expected  the  remit- 
tance. The  bill  for  board  was  made  out  at  the  end  of 
two  weeks.  She  wrote  a  note  saying  it  would  be  paid 
next  day  without  fail ;  that  her  remittance  had  not  come 
as  she  expected,  but  thought  it  would  certainly  be  there 
that  evening.  The  remittance  did  not  come,  and,  failing 
to  pay  her  board,  she  was,  in  two  or  three  days,  excluded 
from  her  room,  and  was  not  thereafter  permitted  to  get 
meals  at  the  hotel.  During  her  stay  there  she  had  taken 
to  her  studio  paint,  materials  and  easels,  worth  about 
$30,  and  left  a  picture  partly  painted  on  canvas,  which, 
with  her  trunk,  were  retained  by  those  in  charge  of  the 
hotel. 

This  is  substantially  the  evidence  as  to  the  corpus 
delicti^  and  it  wholly  fails  to  prove  that  defendant 
obtained  board  "  by  means  of  a  trick  or  deception  or 
false  or  fraudulent  representation,  statement  or  pre- 
tense." She  certainly  was  guilty  of  no  trick  by  means 
of  which  she  obtained  the  board.  Her  statement  that 
she  was  an  artist  was  true.  And  her  statement  that  she 
expected  a  remittance  in  two  weeks  was  not  proved  to 
be  false,  and,  if  it  had  been,  it  would  have  been  insuffi- 
cient to  justify  a  verdict  of  guilty  of  the  crime  charged. 
We  take  it  that,  beyond  question,  the  same  rules  of 
interpretation  must  be  applied  to  the  act  under  which 
defendant  is  prosecuted,  as  are  applied  to  section  3564, 
Revised  Statutes,  1889,  which  defines  the  crime  of 
obtaining  money  or  property  by  false  pretenses.  Speak- 
ing of  this  crime.  Judge  Adams,  in  State  v.  JEverSy  49 
Mo.  642,  says:  "The  essence  of  the  crime  of  obtain- 
ing money  or  property  by  false  pretenses  is  that  the 
false  pretense  should  be  of  a  past  event,  or  of  a  fact 
having  a  present  existence,  and  not  of  something  to 
happen  in  the  future."  And  this  doctrine  was  reas- 
serted by  this  court  in  State  v.  DeLay^  93  Mo.  98. 
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But  not  only  must  the  false  pretense  or  represen- 
tation be  of  a  past  event  or  an  existing  fact,  but  the 
board  must  be  obtai^ed  hy  means  of  it.  It  must  be 
made  for  the  purpose  of  obtaining  the  board,  and  the 
hotel  or  boar4ing-house  keeper  must  believe  it,  and,  in 
reliance  on  it,  furnished  the  board.  See  the  Svers  and 
DeLay  cases^  above  cited.  We  do  not  think  it  can  be 
fairly  inferred  from  the  evidence  that  defendant  in  this 
case  stated  to  the  manager  of  the  Southern  Hotel  that 
she  expected  a  remittance,  for  the  purpose  of  obtaining 
board.  She  registered  at  the  hotel  on  June  29,  and 
without  being  questioned  or  making  any  statement  she 
was  assigned  a  room.  In  this  manner  she  obtained 
board  in  the  first  instance.  On  June  31,  she  sent  for 
the  manager,  and  upon  inquiry  she  was  informed  that 
bais  for  board  were  payable  weekly.  She  replied  that 
she  could  not  pay  till  the  end  of  two  weeks,  at  which 
time  she  expected  a  remittance.  It  appears,  therefore, 
that  she  got  board  for  two  days,  and  she  could  have  con- 
tinued there  for  one  week,  at  least,  without  saying  a 
word  about  payment  of  the  bills.  Persons,  intending 
to  peri)etrate  tricks  or  obtain  money,  property  or  other 
•valuable  thing  by  means  of  a  false  pretense,  do  not 
ordinarily  proceed  in  this  way.  They  usually  defer 
their  false  statements  till  they  are  forced  to  the  wall. 
Here  defendant  made  the  statements  voluntarily.  She 
said  she  expected  a  remittance.  She  testified  she  did 
expect  it,  and  there  was  no  evidence,  whatever,  that 
she  did  not.  But  conceding  that  this  statement  was 
false,  i.  e.j  she  did  not  expect  a  remittance,  still  she 
did  not  obtain  the  board  by  means  of  it ;  for  it  is  per- 
fectly manifest  from  the  evidence  that  the  manager  of 
the  hotel  did  not  rely  on  it  when  he  consented  to 
extend  the  time  of  payment  of  her  board  bill.  It  is 
inconceivable  that  an  ordinary  business  man  would 
give  credit  on  the  faith  of  such  a  statement  without 
inquiring  who  the  party  is  who  is  to  make  the  remit- 
tance, and  that  id  what  the  manager  of  the  hotel  in  this 
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case  did.  Hence,  all  the  elements  of  the  crime  charged 
against  defendant  are  lacking.  Her  representation,  if 
false  at  all,  was  of  a  future  event,  and  the  manager  of 
the  hotel  did  not  credit  her  for  board  on  the  faith  of  it. 

This  disposes  of  the  case,  and  it,  therefore,  becomes 
unnecessary  to  discuss  the  other  questions  presented  by 
the  record,  either  as  to  the  sufficiency  of  the  information 
or  the  admission  of  evidence. 

The  judgment  of  the  trial  court  will  be  reversed, 
and  the  defendant  discharged.    All  concur. 


Senn  et  al.  v.  The  Southern  Railway  Company, 
Appellant 


DnnsioN  TWO. 


Negligence:  street  car:  running  over  cmu).  In  an  action 
for  the  death  of  a  child  who  was  run  over  by  a  street  car,  drawn 
by  two  mules,  the  evidence  tended  to  show  that  the  deceased  with 
a  companion  was  driving  a  cow  from  a  westerly  direction  across 
the  street ;  that  in  crossing  he  was  tripped  by  the  east  mule  and 
thrown  on  the  track  and  the  front  wheel  of  tiie  car  passed  over 
his  leg.  The  driver  testified  that  he  saw  neither  of  the  boys  unfal 
after  the  accident,  and  there  was  also  evidence  which  tended  to 
show  that  the  attention  of  the  driver  was  at  the  time  directed  to 
some  person  standing  on  the  west  side  of  the  street.  Heldf  that 
the  question  of  defendant's  negligence  was  for  the  jmy. 

:  :  .     Reasonable  care  required  the  driver  to 

keep  a  vigilant  watch  for  aU  vehicles  and  persons  on  foot,  espe- 
cially children,  either  on  the  track  or  moving  towards  it  and  on  the 
first  appearance  of  danger  to  such  persons  to  use  all  reasonable 
efforts  to  avoid  injuring  them. 

:  :  evidence:  res  gestae.     The  child's  father  did 

not  see  the  accident,  but  reached  the  place  within  two  or  three 
minutes  after  its  occurrence.  He  was  asked  on  the  trial  what  he 
said  to  the  driver,  and  answered :  **  I  said  to  Jiim,  *  It  was  your 
careless  driving,'  and  took  the  boy  and  carried  him  into  the 
house."  The  next  question  was  what  then  occurred,  and  he 
answered :  **  I  sent  for  the  doctor."  Held,  firsts  that  the  declara- 
tion of  the  father  was  not  a  part  of  the  res  gcstcPj  and  was  inad- 
missible, and,  second,  that  tlie  evidence  failed  to  show  tha^*  the 
driver  made  no  denial  of  the  charge. 
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4.  Practice :  hypothetical  question  :  witness'  opinion.  A  hypo- 
thetical question  should  embody  subotantially  all  the  facts  relating 
to  the  subject  upon  which  the  opinion  of  a  witness  is  asked. 

5.     :  neglioence:  evidence.     The  clothing  of  one  injured  by 

being  run  over  by  a  street  car  is  competent  evidence  in  an  action 
therefor,  when  it  tends  to  establish  any  controverted  fact  in  issue. 

6.     : :  harmless  error.     Where  the  instructions  given 

in  such  action  required  the  driver  of  the  car  to  exercise  only  that 
care  which  the  common  law  imposed  upon  him,  the  introduction 
in  evidence  of  a  city  ordinance  in  part  invalid,  because  requiring 
an  unreasonable  degree  of  care,  will  be  deemed  harmless. 

Appeal  from  St.   Louis    City  Circuit    Court. --Hon. 
D.  D.  Fisher,  Judge. 

Reversed  and  remanded. 

Lubke  &  Muench  for  appellant. 

( 1 )  The  trial  court  erred  in  admitting  as  evidence 
against  defendant  the  declaration  of  plaintiff.  Christian 
Senn,  as  to  the  cause  of  the  accident,  made  to  the  driver 
after  the  transaction  was  complete.  The  declaration  in 
question  was  not  admissible  as  being  of  the  res  gestce. 
State  V.  Snell^  78  Mo.  240 ;  Leakey  v.  Railroad^  97  Mo. 
165.  And  the  witness  was  not  a  participant  so  as  to 
make  his  declarations  evidence.  State  v.  ElJcins^  101 
Mo.  344.  Even  if  the  driver  had  expressly  assented  to 
the  declaration^  it  would  still  have  been  incompetent 
against  the  company.  Adams  v.  Railroad^  74  Mo. 
653,  ( 2 )  The  trial  court  erred  in  allowing  the  clothing 
of  the  boy  to  be  shown  the  jury.  Defendant's  counsel 
admitted  that  the  boy  was  injured  by  the  car  of  defend- 
ant. There  was  no  issue  in  the  case  as  to  which  this 
clothing  was  relevant  testimony,  and  the  flourishing  of 
these  garments  before  the  jury  was  calculated  only  to 
excite  prejudice  against  defendant  company.  A  con- 
trolling reason  why  irrelevant  evidence  is  to  be  excluded 
is,  **  that  such  evidence  tends  to  draw  away  the  minds 
of  the  jurors  from  the  point  in  issue  and  to  excite 
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prejudice  and  mislead  them.'^  1  Greenl.  Ev.  [12  Ed.] 
sec.  62.  The  improper  admission  of  this  irrelevant  evi- 
dence cannot  be  deemed  harmless.  It  waa  intended  to 
and  did  influence  the  jury  against  defendant,  especially 
after  the  trial  judge  gave  the  declaration  weight  by 
ruling  it  into  the  case.  State  v.  Whelehon^  102  Mo.  18. 
Admission  of  improper  evidence  is  presumptively  preju- 
dicial. Dayharsh  v.  Railroad,  103  Mo.  570.  (3)  The 
trial  court  erred  in  overruling  defendant's  ob'jections  to 
the  city  ordinance.  First.  The  city  of  St.  Louis  had 
no  power  to  pass  this  ordinance.  Its  powers,  specified 
by  the  scheme  and  charter  as  to  the  opemtion  of  street 
railways,  are:  (a)  Authority  to  license,  tax  and  reg- 
ulate. Scheme  and  Charter,  5  sub.,  sec.  26,  art.  3 ;  R.  S. 
1889,  p.  2097.  (6)  Authority  to  "regulate  and  con- 
trol" their  "fares,  hours  and  frequency  of  trips,  and 
the  repair  of  their  tracks,  and  the  kind  of  their  rails 
and  vehicles."  11  sub.,  p.  2099.  (c)  Authority  "to 
r^ulate  the  time  and  manner  of  running  cars,  and  the 
rates  of  fare,  *  *  *  and  the  sale  of  tickets,  and 
exchange  thereof  between  the  several  companies." 
Scheme  and  Charter,  sec.  2,  art.  10  ;  R.  S.  1889,  p.  2133. 
Second.  The  ordinance  is  illegal,  for  that  it  is  oppress- 
ive and  unreasonable,  and  is  not  in  harmony  with  the 
general  law  of  the  state  which  requires  only  ordinary 
care.  Municipalities  are  not  invested  with  the  powers 
of  sovereignty ;  their  ordinances  must  be  fair  and  rea- 
sonable, otherwise  the  courts  will  hold  them  void. 
Gorrigom  v.  Oage,  68  Mo.  541 ;  Railroad  v.  Springfield, 
86  Mo.  674;  Hannibal  v.  Tel.  Co.,  31  Mo.  App.  23. 
( 4 )  The  court  erred  in  overruling  defendant's  objection 
to  the  hypothetical  question  put  to  witness  Kunkel. 
Ourley  7>.  Railroad,  36  Mo.  App.  95 ;  Igo  v.  RaUroad, 
38  Mo.  App.  377. 

Dodge  &  Mulvihill  for  respondents. 

( 1 )    The  trial  court  did  not  commit  error  in  admit- 
ting in  evidence  the  declaration  of  Christ.  Senn,    Thia 
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was,  according  to  undisputed  testimony,  only  two  min- 
utes after  the  boy  had  been  run  over  and  while  he  was 
being  picked  up,  when  Charlie,  Tommy  Bell  and  the 
driver  were  all  together,  before  they  had  separated  or 
had  made  any  explanation,  and  right  at  the  scene  of 
the  injury.  The  statement  that  it  was  '^  careless  driv- 
ing'' was  a  spontaneous  explanation  of  the  real  cause; 
a  verbal  act,  and  really  a  part  of  the  res  gestce^  made, 
too,  by  one  who  could,  under  no  circumstances,  bind 
the  company.  There  was  no  reply.  LeaTiey  v.  Hail- 
roady  97  Mo.  166,  and  cases  cited ;  Greenl.  Ev.  [13  Ed.] 
sec.  108.  ( 2 )  There  was  no  error  in  showing  to  the 
jury  the  clothing  worn  by  Charlie  Senn  at  the  time  he 
was  injured.  There  was  no  admission  by  counsel  for 
defendant  that  the  deceased  was  injured  by  the  car  of 
the  appellant.  The  clothes  worn  showed  what  part 
of  the  body  was  injured,  the  size  of  the  boy  who  wore 
them  and  the  relative  position  when  injured.  The 
position  of  the  boy  as  he  laid  on  the  track,  as  testified 
to  by  witnesses  for  the  respondents,  is  borne  out  by  the 
condition  of  the  clothes  worn.  There  is  no  difference 
between  showing  the  clothes  worn  and  showing  the 
injured  part.  Railroad  v.  Wood^  113  Ind.  644  \Hays 
t.  Railroad^  70  Tex.  602;  Wharton,  Crim.  Evidence, 
sec.  312 ;  State  t).  Stair ^  87  Mo.  268  ;  State  t).  Weiners^ 
4  Mo.  App.  49 ;  State  t).  Lewis^  80  Mo.  110 ;  Mulhado 
V.  Railroad^  30  N.  Y.  370.  ( 3 )  There  was  no  error  in 
allowing  the  expert,  Frank  Kunkel,  to  answer  the 
hypothetical  question,  as  it  contained  all  the  essentials 
to  such  a  question  in  the  case  at  bar.  Where  only 
professional  knowledge  and  experience  are  involved 
upon  a  given  state  of  facts,  the  question  is  competent. 
Maker  t).  Railroad^  64  Mo.  267 ;  Morrill  t.  Tegarden^ 
19  Neb.  634;  Quinn  v.  Higgins,  63  Wis.  669.  (4) 
Mr8t.  The  section  of  the  ordinance  read  in  evi- 
dence was  proi)erly  admitted  under  the  pleadings  and 
evidence,  and  under  the  recent  ruling  of  Chief  Justice 
Sherwood  in  Fath  v.  Railroad^  106  Mo.  637,  and 
Vol.  108— io 
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overruling  the  same  case  cited  by  the  appellant  in  39 
Mo.  App.  447 ;  Liddy  v.  Railroad^  40  Mo.  606.  Second. 
If  the  ordinance  is  reasonable,  and  not  inconsistent 
with  the  law  of  the  state  or  charter,  it  is  valid.  Judge 
Thomas'  opinion  in  Railroad  v.  Railroad^  15  S.  W, 
Rep.  1013;  1  Dillon  on  Mun.  Corp.,  sec.  420;  St  Louis 
t).  Knox^  6  Mo.  App.  247 ;  Robertson  v.  Railroad,  84  Mo. 
119.  Third.  The  burden  of  proof  is  on  the  appellant 
to  prove  the  inconsistency  or  illegality  of  the  ordinance. 
This  was  not  done.  Fourth.  The  violation  of  the  city 
ordinance  read  in  evidence  was  negligence  per  se. 
Murray  v.  Railroad,  101  Mo.  236.  Fifth.  An  objec- 
tion to  the  whole  section  of  a  city  ordihance,  of  which 
a  part  is  clearly  relevant,  is  rightly  overruled.  Wilkins 
V.  Railroad,  101  Mo.  93.  ( 6 )  There  was  no  error  in  the 
instructions  as  given  by  the  trial  court.  They  fairly  pre- 
sented the  law  applicable  to  the  case,  and  on  the  whole 
are  favorable  to  the  appellant.  McCarthy  v.  Railroad^ 
92  Mo.  636.  ( 6 )  First.  The  jurors  are  exclusive 
judges  of  the  weight  of  testimony,  and,  after  the  trial 
judge  has  passed  on  the  motion  for  a  new  trial,  this 
court  will  not  reverse  a  judgment  upon  such  ground^ 
unless  there  has  been  passion  or  prejudice,  and  a 
flagrant  abuse  of  the  right.  Rosecrojis  v.  Railroad, 
83  Mo.  678 ;  Anderson  r>.  Griffith,  86  Mo.  549.  Second. 
When  the  evidence  is  conflicting  the  verdict  will  not  be 
disturbed.  Third.  Upon  the  whole  case  the  judgment 
was  for  the  right  party,  and  this  court,  in  reviewing  the 
case  upon  such  a  showing,  should  affirm  the  judgment. 
Drain  t.  Railroad,  86  Mo.  582 ;  Wilkins  v.  Railroad, 
101  Mo.  93. 

Maofarlane,  J. — This  action  was  commenced  for 
damages  under  section  2121,  Revised  Statutes,  1879, 
for  the  death  of  the  minor  son  of  plaintiffs.  Christian 
Senn  and  wife,  on  account  of  alleged  negligence  of  a 
driver  of  a  street  horse  ear  on  defendant's  road,  in 
driving  and  managing   the  same.    Plaintiff   obtained 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891."  147 

Senn  v.  The  Southern  Ry.  Co. 

judgment  for  $5,000,  and  defendant  appealed.  Since  the 
appeal  Mary  Senn,  the  wife,  has  died,  and  the  cause  has 
been  revived  in  the  name  of  Charles  Scudder,  adminis- 
trator. Defendant  is  a  corporation  owning  and  operat- 
ing a  street  railway  in  the  city  of  St.  Louis. 

The  negligence  charged  was  a  failure  of  the  driver 
of  a  car  to  observe  the  requirement  of  an  ordinance  of 
the  city  as  follows  : 

**  The  conductor  and  driver  of  each  car  shall  keep  a 
vigilant  watch  for  all  vehicles  and  persons  on  foot  espe- 
cially children,  either  on  the  tra<5k  or  moving  towards  it, 
and  on  the  first  appearance  of  danger  to  such  persons  or 
vehicles  the  car  shall  be  stopped  in  the  shortest  time 
and  space  possible." 

It  was  charged,  in  substance,  that  Charles  Senn,  son 
of  plaintiffs,  between  six  and  seven  years  of  age,  was 
driving  his  father's  cow  across  the  track  of  defendant's 
railway,  on  north  Broadway,  in  the  city  of  St.  Louis, 
and  the  driver  of  one  of  defendant's  horse  cars  negli- 
gently failed  to  keep  a  vigilant  watch  for  persons  mov- 
ing towards  or  upon  the  track,  and  negligently  failed  on 
first  appearance  of  danger  to  the  son  of  plaintiffs  to  stop 
the  car,  by  reason  of  which  their  said  son  was  knocked 
down  and  killed.  It  was  also  charged,  in  substance,  that 
the  death  of  plaintiffs'  son  was  caused  by  the  driver  of 
the  car  negligently  and  carelessly  driving  the  team 
attached  to  said  car,  and  thereby  allowing  said  team  to 
run  against  and  knock  their  son  down,  and  the  car  to 
run  over  him. 

The  answer  admitted  the  incorporation  of  defendant, 
that  plaintiffs  were  husband  and  wife,  that  Charles  was 
their  son  and  that  he  was  a  minor,  but  denied  all  other 
allegations.  It  also  charged  contributory  negligence  on 
the  part  of  deceased. 

L  It  is  insisted  that  the  evidence  fails  to  make  out 
a  case  of  negligence  which  should  have  been  submitted 
to  the  jury.  It  must  be  conceded  that  the  facts  imme- 
diately connected  with  the  accident  are  not  made  clear 
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and  satisfactory  by  the  evidence.  Though  there  were 
three  eye-witnesses  to  the  injury  we  only  get  the  infor- 
mation from  their  testimony  that  the  boy  was  tripped, 
or  thrown  down,  by  the  mule  on  the  east  side.  It  is  not 
shown  how  deceased  approached  the  track,  except 
in  a  general  way  that  he  was  driving  a  cow  from  the 
west  to  the  east  side  of  the  street.  It  does  not  appear 
whether  he  stopped  on  the  track,  or  tried  to  run  across 
.under  the  heads  of  the  mules,  or  how  he  approached 
the  track.  On  the  question  of  contributory  negligence 
it  is  not  shown  what  the  mental  capacity  and  discretion 
of  the  boy  was  or  what  his  experience  in  being  about 
street  cars  had  been,  or  what  knowledge  he  had  of  their 
dangerous  character.  All  those  facts  should  have  been 
shown  as  clearly  sis  practicable  to  have  given  either 
court  or  jury  information  sufficient  to  enable  them  to 
form  an  intelligent  opinion  of  the  proximate  cause  of 
the  accident.  Still  we  think  the  evidence  tended  to 
prove  the  allegations  of  negligence  contained  in  the 
petition.  The  car,  drawn  by  two  mules,  was  running 
south  on  Broadway  street.  Deceased  with  a  companion 
was  driving  a  cow  from  the  west  across  the  street.  Two 
or  three  witnesses  testified  that  the  cow  and  the  other 
boy  had  crossed  the  track,  whether  in  front  of  or 
behind  the  car  does  not  appear.  Charlie,  the  deceased, 
in  crossing  was  tripped  by  the  east  mule  and  thrown  on 
the  track,  and  the  front  wheel  of  the  car  passed  over  his 
leg.  The  driver  testified  that  he  saw  neither  of  the 
boys  until  after  the  accident.  There  was  also  evidence 
which  tended  to  prove  that  the  attention  of  the  driver 
was,  at  the  time,'  directed  to  some  person  standing  on 
the  west  side  of  the  street. 

This  railroad  track  occupied  a  public  highway 
which  was  open  to  the  use  of  all  i)ersons,  including 
children.  Aside  from  the  duty  enjoined  by  the  ordi- 
nance, reasonable  care  required  of  the  driver  **to  keep 
a  vigilant  watch  for  all  vehicles  and  i)ersons  on  foot, 
especially    children,    either  on  the  track,    or  moving 
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towards  it,"  and  "on  the  first  appearance  of  danger  to 
sncli  persons"  to  use  all  reasonable  efforts  to  avoid 
injuring  them.  A  failure  to  observe  these  precautions 
would  constitute  negligence. 

IL  Within  two  or  three  minutes  after  the  acci- 
dent, and  while  the  driver  held  the  injured  boy  in  his 
arms,  Christ.  Senn,  the  father,  reached  the  place,  and 
immediately  accused  the  driver  of  careless  driving  as 
the  cause  of  the  accident.  On  the  trial  he  was  permitted 
to  testify,  over  defendant's  objection,  to  having  made 
this  accusation.  Complaint  is  made  of  this  ruling  of  the 
court.  There  has  been  much  said  and  written  as  to  when 
and  under  what  circumstances  the  declarations  and 
admissions  of  an  agent  will  bind  the  principal.  It  is 
generally  agreed  that  they  will  only  do  so  when  the 
declaration  and  fact  to  be  proved  "  are  so  clearly  con- 
nected that  the  declaration  can,  in  the  ordinary  course 
of  affairs,  be  said  to  be  the  spontaneous  exclamation  of 
the  real  cause.  The  declaration  is  then  a  verbal  act, 
and  may  well  be  said  to  be  a  part  of  the  main  fact  or 
transaction."  Leakey  v.  Hailroad^  97  Mo,  167,  and 
cases  cited.  The  same  rule  is  applied,  upon  the  same 
reasoning,  to  the  declarations  or  exclamations  of  an 
injured  person  which  are  explanatory  of  the  cause  of 
the  injury.  See  review  of  authorities  in  Leakey  v.  Hail- 
roady  supra.  It  will  be  seen  that  the  admissibility  of 
such  evidence  depends  necessarily  upon  the  fact  that  the 
one  whose  declarations  are  sought  to  be  proved  had 
intimate  connection  with  the  transaction,  which  is  the 
subject  of  the  controversy.  The  declarations  of  one  who 
had  no  connection  with  or  knowledge  of  the  transaction 
could  not  become  a  part  of  the  transaction  so  as  to  make 
them  admissible. 

The  witness  himself  testified  that  he  did  not  see  the 
accident,  and  had  no  knowledge  of  it  until  he  heard  the 
ibouts,  and  saw  the  driver  holding  his  boy  in  his  arms. 
His  declaration  to  the  driver  was  simply  an  out- 
burst of  grief,  and  not  a    "spontaneous   declaration 
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^1  cause''  of  the  injury  about  which  he  knew 

He  was  neither  the  agent  of  the  defendant 

person  injured,  nor  a  witness  to  the  occurrence 

moreover  himself  a  witness  on  the  trial.  His 
ons  were  clearly  inadmissible.  State  v.  BrowUj 
71 ;  State  v.  Sneed^  88  Mo.  138;  State  v.  ElkiriSj 
351. 

It  is  insisted  that  though  Senn's  declaration, 
)ne,  may  not  have  been  admissible,  it  is  so  when 
3d  in  connection  with  the  fact  that  the  driver 
I  denial  of  the  charge.  A  sufficient  answer  to 
tention  is,  that  the  witness  was  not  asked,  nor 
estify,  that  the  driver  made  no  answer.    The 

was  asked :  "  What  did  you  say  to  the  driver  1 
o  him  that  *rt  was  your  careless  driving,'  and 

boy  and  carried  him  into  the  house.- '    The  next 

was:  "What then  occurred?  A.  I  sent  for 
:)r."  Por  all  that  appears  the  driver  may  have 
ie  accusation. 

We  also  think  the  court  committed  error  in 
ag  witness  Kunkel  to  give  his  opinion  as  to  the 

in  which  a  car  could  be  stopped  under  the 
)othetically  stated  to  the  witness.    Before  such 

are  admissible  the  hypothetical  question  should 
substantially  all  the  facts  relating  to  thee  subject 
ich  the  opinion  of  the  witness  is  asked.    The 

asked  the  witness  was  as  follows:     '*$.     Mr. 

if  the  car  is  going  at  a  slow  trot  down  a  grade 
)  three  feet  to  the  block  with  a  few  passengers 
ir,  and  the  track  is  dry  and  the  driver  is  stand- 
s  post,  and  a  boy  is  crossing  the  track  in  front 
ules,  how  far  will  the  car  go  bexore  the  driver 

it  ?    A.   The  car  can  be  stopped  in  from  twenty 
)  two  feet  on  a  dry  track." 
evidence  in  this  case  shows  that  there  are  dif- 
inds  and  sizes  of  cars,  some  drawn  by  one  and 
r  two  horses.    That  this  was  a  two-horse  car 
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drawn  by  two  mules.  That  there  was  only  one  passen- 
ger in  the  car,  and  it  does  not  api)ear  that  the  track  was 
dry.  The  experience  of  the  witness  was  principally  in 
driving  what  they  called  a  '* bob-tail"  car.  Whether 
his  opinion  was  predicated  upon  one  kind  or  another 
cannot  be  known.  His  opinion  was  worthless  and 
might  have  been  misleading  if  given  on  a  state  of  facts 
that  did  not  exist.  Before  he  could  have  given  an  intel- 
ligent opinion  he  should  have  been  put  in  possession  of 
all  material  facts,  affecting  the  ability  of  the  driver  to 
stop  the  car,  as  they  existed  at  the  time.  The  discrep- 
ancy between  the  facts  proved  and  admitted  in  the  case, 
and  the  facts  upon  which  the  opinion  was  given,  may 
have  been  very  material. 

It  cannot  be  said  that,  because  the  driver  never  saw 
the  boy  on  the  track  at  all,  and  made  no  effort  to  stop 
until  after  the  occurrence  of  the  accident,  the  testimony 
of  this  witness  was  immaterial.  If  the  accident  could 
not  have  been  avoided,  after  the  danger  became  appar- 
ent, then  the  negligence  in  not  stopping  tlhe  car  could 
not  have  been  the  cause  of  the  collision. 

So  the  liability  of  defendant  depends  upon  whether 
the  car  could  have  been  stopped  after  the  first  appear- 
ance of  danger,  and  it  became  important  to  know  in 
what  distance  that  particular  car,  at  that  place,  with  the 
condition  of  the  track  then  existing,  could  have  been 
stopped.  We  do  not  think  this  witness  was  sufficiently 
informed  of  the  facts,  as  they  were  stated  in  the  hypo- 
thetical question,  to  make  his  opinion  admissible. 

V.  In  the  course  of  the  trial  plaintiflFs  were  per- 
mitted to  exhibit  before  the  jury  the  clothing  worn  by 
the  boy  at  the  time  of  the  accident.  It  is  insisted  that 
the  court  erred  in  allowing  this  to  be  done.  There  can 
be  no  doubt  that  such  evidence  is  always  admissible 
when  it  tends  to  establish  any  controverted  fact  or  issue. 
"This  is,  of  all  proof,  the  most  satisfactory  and  con- 
vincing." 1  Best  on  Evidence  [Morgan's  Ed.]  sec.  197 ; 
State  V.  Buckler y  108  Mo.  205;  State  ©.  Wieners^  66 
Mo.  13. 
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We  are  notable  to  say  that  the  condition  of  the 
clothing  did  not  tend  to*  establish  some  disputed  and 
material  fact  connected  with  the  accident.  It  is  true 
the  injury  and  death  therefrom  were  admitted,  but  the 
clothing  showed  indisputably  the  position  in  which  the 
boy's  leg  was  placed  when  run  over,  and  it  may  have 
tended  to  prove  whether  he  was  thrown  upon  the  track 
by  the  mules,  as  contended  by  plaintiff,  or  was  thrown 
down  in  an  attempt  to  jump  on  the  car,  as  was  the  theory 
of  defendant.  The  admissions  made  by  defendant  were 
not  suflBlciently  comprehensive  to  include  every  fact  the 
condition  of  the  clothing  tended  to  prove. 

VI.  The  validity  of  the  ordinance  which  under- 
takes to  establish  a  standard  of  care  to  be  observed  by 
street-car  drivers,  in  running  and  managing  the  cars 
used  in  the  streets  of  the  city,  is  questioned  by  defend- 
ant on  the  ground  that  it  is  unreasonable  and  oppressive, 
and  is  not  in  harmony  with  the  general  laws  of  the 
stat«,  as  well  as  upon  the  ground  that  the  city  had  no 
power  to  pass  it.  The  objection  urged  is  to  that  part  of 
the  ordinance  which  requires  the  driver  *'on  the  first 
appearance  of  danger"  to  children  and  others  to  stop 
the  car  '4n  the  quickest  time  and  space  possible."  The 
same  ordinance  was  before  this  court  in  Fath  «.  Rail- 
road^ 105  Mo.  537.  In  that  case  the  ordinance  was  held 
valid  on  the  ground  that  the  railroad  company  obtained 
its  right  to  use  the  streets  of  the  city,  under  a  contract 
by  which  it  agreed  to  be  governed  by  such  ordinances 
as  were  in  force,  or  might  thereafter  be  enacted  for  the 
regulation  of  such  use.  In  this  case  the  record  shows 
no  contractual  relations  between  the  city  and  the 
defendant  railroad  company,  and  for  that  reason  the 
rule  laid  down  in  the  Fath  case  cannot  be  applied  in 
this.  Whether  the  ordinance,  in  imposing  upon  drivers 
of  street  cars  a  higher  degree  of  care  than  that  required 
by  the  rules  of  the  common  law,  would  be  so  unreason- 
able and  oppressive  as  to  render  it  invalid  as  a  iK)lice 
regulation,  we  do  not  think  it  necessary  to  inquire  in 
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this  case.  The  instructions  under  which  the  case  was ' 
submitted  to  the  jury  only  required  of  the  driver  that 
care  which  was  imposed  upon  him  as  a  common-law 
duty,  independent  of  the  ordinance,  and  wfe  are  unable 
to  see  that  defendant  could  have  been  injured  by  the 
introduction  of  the  ordinance  in  evidence,  though  it  may 
have  been  in  part  invalid. 

As  a  retrial  will  be  necessary,  the  pleadings  can  be 
amended,  and  the  case  tried  in  such  a  manner  as  to  test 
the  validity  of  the  ordinance  if  the  parties  desire  to  do 
80.    Reversed  and  remanded.    All  concur. 


The  State  ex  rel.  Brown,   Prosecuting  Attorney^  v. 
McMillan  et  ah 


1.  Quo  Warranto :  proskcutino  attorney  :  relator.  A  prosecut- 
iog  attorney  may  maintain  a  quo  warranto  proceeding  without  the 
intervention  of  a  private  person  as  a  relator. 

2.  Office,  Vacancy  In.  An  office  becomes  vacant  ipso  facto  by  its 
creation. 

Z.  Australian  Ballot :  crriss  of  fourth  class.  The  Australian 
baUot  system  (R.  S.  1889,  chap.  60,  art.  3,  and  Laws,  1891,  p.  186) 
applies  to  aldermen  of  cities  of  the  fourth  class,  and  an  election  not 
held  in  accordance  therewith  is  invalid. 

-:  constitution.     The  Australian  ballot  system  is  constitu- 


tionaL 

Quo  Warranto. 

Bemuereb  overruled. 

MarcyK.  Brown  and  Wash.  Adams  for  relator. 

(1)    There  were  no  vacancies  in  the  new  wards 
such  as  there  was  any  authority  under  the  law  to  lill| 
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>,  the  si)ecial  election  was  void.  The  Austrar 
law  by  the  amendment  of  1891  was  extended 
»ply  to  every  voting  precinct  in  the  state  and 
ebtions,  except,  those  expressly  excluded, 
e  special  election  of  aldermen  in  the  new 
Vestport,  even  if  vacancies  existed,  was  void 
ot  held  in  accordance  with  that  law.  Sess. 
1,  p.  133.  The  state  by  the  prosecuting 
)f  the  proper  county  may  maintain  a  gtu> 
proceeding  in  the  supreme  court  to  try  the 
nunicipal  ofl5ce.  State  ex  reh  v.  Frazier^  9& 
State  t>.  Ins.  Co.^  8  Mo.  331 ;  State  d.  Stone, 
5 ;  State  v.  Bermudy,  36  Mo.  279 ;  State  v. 
38  Mo.  638 ;  State  v.  Townsley,  56  Mo.  107 ; 
^ail,  63  Mo.  97.  (2)  Quo  warranto  is  the^ 
e  remedy  to  oust  one  who  claims  title  to  an 
er  an  invalid  eletetion.  Mechem  on  Pub. 
c.  478;  High  on  Ex.  Rem.,  sec.  638.  (3) 
its  all  claim  under  the  same  election  and 
le  same  office  and  franchise,  and,  therefore, 
ly  joined  in  this  proceeding.  State  v.  McHey- 
Mo.  203 ;  State  v.  Hose,  84  Mo.  198 ;  State  v. 
[  Mo.  570 ;  State  v.  Jenkins,  25  Mo.  App.  484 ;. 
bllingwood,  1  Burr.  673;  Symers  ©.  Rey, 
J9. 

Anderson  for  respondents. 

The  creation  of  the  new  third  and  fourth 
7  facto  resulted  in  vacancies  in  the  board  of 
State  V.  County  Court,  50  Mo.  317 ;  Rhodes 
m,  101  N:  C.  629 ;  StocTcing  v.  State,  7  Ind. 
Jc  V.  Irwin,  5  Nev.  92 ;  Walsh  v.  Common- 

Pa.  425 ;  State  ex  rel.  v.  Askew,  48  Ark.  89 ; 

1585,  (2)  "All  vacancies  in  the  board  of 
ihall  be  filled  by  election  in  such  manner  as 
provided  by  ordinance"  is  the  concluding 
)i  section  1587,  article  5,  entitled  "cities  of 
L   class,"   Revised    Statutes.    This  provision 
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prevails  over  the  election  enactment  of  1889,  and  the 
amendments  thereto  of  1891.  For  a  later  statute  which 
is  general  and  afltanative  does  not  abrogate  a  former  one 
which  is  particular ;  and  the  manifest  intention  of  the 
legislature  is  indisputably  opposed  to  tlie  abrogation  of 
a  special  law  or  a  law  applicable  to  a  particular  class  of 
things.  State  ex  rel.  v.  McDonald^  38  Mo.  529 ;  Btate 
ex  rel.  v.  Frazier^  98  Mo.  426  ;  Mauro  v.  Buffington^  26 
Mo.  184 ;  State  ex  rel.  v.  Fialy  47  Mo.  310 ;  St.  Louis  v. 
Ins.  Co.,  47  Mo.  \^Q\  State  a.  DeBar,  58  Mo.  395; 
McVey  v.  Mo  Vet/ j  51  Mo.  406 ;  Railroad  v.  Cass  Co.,  53 
Mo.  17;  St.  Louis  v.  Life  Ass'n,  53  Mo.  4AQ\  State  v. 
Oreen,  87  Mo.  583 ;  St.  Louis  v.  Alexander,  23  Mo.  483 ; 
Bdrrisburg  v.  Sheck,  104  Pa.  St.  53 ;  People  v.  Board 
of  Supervisors,  40  Hun,  363 ;  State  v.  Fitzporter,  17  Mo. 
App.  271 ;  McKenna  v.  Edmunstone,  91  N.  Y.  231 ; 
State  ex  rel.  v.  Stevenson,  44  N.  J.  L.  371 ;  Wood  v.  Com- 
missioners, 58  Cal.  561 ;  Railroad  v.  Hoard,  16  W.  Va. 
270.  (  3  )  The  general  election  law  is  not  applicable  to 
a  ward  election  held  for  the  purpose  of  electing  alder- 
men. (4)  The  eligibility  of  persons  to  be  elected  to 
and  hold  office  is  prescribed  by  the  constitution,  and 
these  constitutional  qualifications  can  be  neither  abridged 
nor  extended.  The  Australian  law  prescribes  additional 
qualifications  for  election  to  office,  and  impairs  and 
defeats  the  constitutional  right  of  one  to  be  elected  to 
and  hold  office ;  it  is  violative  of  the  declaration  of  the 
bill  of  rights  that  '*  all  elections  shall  be  free  and  open.'* 
Const.  Mo.,  art.  1  sec.  9.  (5)  The  demurrer  to  the 
X>etition  should  be  sustained  because  there  is  a  defect 
of  parties  plaintiff,  in  that  the  prosecuting  attorney 
has  not  exhibited  ''an  information  *  *  *  at  the 
relation  of  any  person,"  as  required  to  do  by  statute. 
R.  S.,  sec.  7390. 

Gantt,  p.  J. — This  is  a  proceeding  upon  informa- 
tion of  the  prosecuting  attorney  of  Jackson  county 
ex  officio  to  test  the  right  of  respondents  to  exercise 
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the  powers  and  discharge  of  duties  of  members  of  the 
board  of  aldermen  of  the  city  of  Westport,  in  Jackson 
county. 

It  is  alleged  that  said  city  was  and  is  a  city  of  the 
fourth  class,  under  the  laws  of  this  state  ;  that  prior  to 
May  11,  1891,  said  city  included  certain  territory  which 
was  divided  into  two  wards ;  that  by  an  ordinance  of 
said  city,  duly  passed  by  the  board  of  aldermen,  entitled 
"An  ordinance  to  extend  the  corporate  limits  of  the 
city  of  Westport  over  territory  lying  adjacent  thereto," 
approved  April  14,  1891,  and  taking  effect  from  its 
approval,  and  by  virtue  of  an  election  held  for  that 
purpose  by  the  qualified  voters  of  said  city,  in  pursu- 
ance of  said  ordinance,  on  the  eleventh  of  May,  1891, 
the  corporate  limits  of  said  city  were  extended  so  as 
to  take  in  certain  additional  territory  described  in  the 
information.  That  afterwards,  on  the  twenty-second  day 
of  June,  an  ordinance  was  duly  passed  dividing  said 
city  within  its  now  extended  limits  into  four  wards; 
that  by  said  ordinance  the  two  old  wards,  niimbers  1 
and  2,  comprised  the  same  territory  they  occupied 
prior  to  the  extension,  and  the  third  and  fourth  wards 
were  made  up  entirely  of  new  territory  taken  in  by 
said  extension. 

It  is  then  charged  that  on  the  twenty-ninth  of  June, 
1891,  the  city  council  passed  an  ordinance  providing 
for  the  filling  of  vacancies  in  the  board  of  aldermen, 
which  ordinance  is  set  out  in  full.  That  on  the  thirtieth 
of  June,  1891,  the  mayor  of  the  city,  in  pursuance 
of  said  ordinance,  issued  his  proclamation  declar- 
ing vacancies  existed  in  said  board,  on  the  ground  that 
there  were  no  representatives  in  said  board  from  said 
new  third  and  fourth  wards,  and  called  a  special  elec- 
tion to  fill  said  alleged  vacancies  on  July  11,  1891. 

It  is  then  alleged  that  the  election  was  held  and 
respondents,  two  each,  were  elected  in  said  wards. 
That  subsequently  they  took  the  oath  of  oflSice,  and  are 
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now  exercising  all  the  rights  of  aldermen  of  said  city. 
Relator  charges  that  said  election  was  illegal  and  void 
on  two  grounds,  firsts  that  in  contemplation  of  law  there 
were  no  vacancies  in  said  board  such  as  there  was  any 
authority  to  fill,  and,  second^  if  there  were  vacancies,  the 
election  was  void  because  it  was  not  held  under  the  Aus- 
tralian ballot  law,  adopted  in  this  state  in  1889  and 
amended  in  1891. 

To  this  information  respondents  interpose  a  demur- 
rer, assigning  the  following  reasons  why  the  writ  of 
ouster  should  not  go :  First.  That  the  information  dis- 
closes on  its  face  that  respondents  are  the  duly  elected 
and  qualified  members  of  the  board.  Second.  That 
the  information  does  not  state  facts  sufficient  to  author- 
ize the  relief  prayed.  Third.  That  there  was  a  defect 
of  parties  plain  tiflf. 

I.  We  are  met  at  the  threshold  with  the  technical 
objection  that  the  prosecuting  attorney  is  not  permitted 
by  the  laws  of  this  state  to  prosecute  a  writ  of  qtuo  war- 
ranto *' without  the  intervention  of  some  third  person 
as  relator."  This  contention  is  more  plj,usible  than 
sound.  By  section  637,  Revised  Statutes,  1889,  it  is 
provided,  *'the  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  and  criminal  actions  in  their  respect- 
ive counties  in  which  the  county  or  state  may  be  con- 
cerned." That  the  state  is  interested  in  preventing 
any  x)6rson  usurping  or  intruding  himself  into  an  oflBce 
created  by  its  laws,  is  now  firmly  settled.  This  is  a  pro- 
ceeding by  the  prosecuting  attorney  ex  officio.  It  has 
been  ruled  uniformly  since  State  v.  Merry ^  3  Mo.  278, 
that  the  writ  of  quo  warranto  is  a  writ  of  right  and  the 
attorney  general  need  not  ask  leave  to  file  his  informa- 
tion. 

Instate  ex  rel.  v.  Rose^  84  Mo.  198,  the  precise 
point  raised  by  the  demurrer  here  was  made,  and  it  was 
ruled  that  "informations  by  the  attorney  general  or 
proBecuting  attorney  ex  officio  may  be  filed  without 
leavBi  as  a  matter  of   course."    This  court  has  never 
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been  disjKJsed  to  deny  the  state  the  right  to  inquire, 
through  her  properly  constituted  oflBcers,  into  the  right 
of  any  person  to  one  of  its  public  offices.  It  is  con- 
ceded by  respondents  that  this  court  has  often  enter- 
tained and  determined  like  proceedings,  brought  and 
prosecuted,  in  which  the  prosecuting  attorney  was  the 
sole  relator.  This  is  certainly  true,  and  it  does  seem 
to  us  that  it  is  peculiarly  appropriate  that  the  prose- 
cuting attorney  should  represent  the  state  in  such  cases, 
and  we  see  no  reason  for  departing  from  this  well-estab- 
lished practice.    State  ex  rel.  v.  Frazier^  98  Mo.  426. 

n.  Having  determined  that  the  relator  may  main- 
tain this  proceeding,  we  are  next  led  to  inquire  into  his 
complaint.  He,  charges  first  that  the  respondents  are 
usurpers  because  there  were  no  vacancies  in  the  board 
of  aldermen  to  be  filled.  Section  1585,  Revised  Stat- 
utes, 1889,  provides  that  **the  board  of  aldermen  may, 
by  ordinance,  divide  the  city  into  not  less  than  two 
wards  and  two  aldermen  shall  be  elected  from  each 
ward.*'  It  clearly  appears  that,  acting  under  this 
authority,  the  board  divided  the  city  of  Westport  into 
four  wards,  and  that  from  the  time  the  third  and  fourth 
wards  were  established,  until  the  election  of  respond- 
ents, these  wards  had  no  representation  in  the  board. 
That  each  of  these  wards  under  the  law  is  entitled  to 
two  aldermen  is  perfectly  clear.  But  relator  claims 
they  are  not  entitled  to  this  representation  until  the 
next  general  city  election  in  April,  whereas  respondents 
claim  that  as  soon  as  the  wards  were  lawfully  created 
they  became  entitled  to  representation,  and  there  were 
four  vacancies  in  the  board.  To  meet  this  claim  relator 
relies  upon  section  1887  of  the  Revised  Statutes,  1889, 
which  provides  that  "  Whenever  *  *  *  new  wards 
shall  be  established,  there  shaU  be  no  election  of  a  rep- 
resentative to  the  municipal  legislature  for  such  ward 
until  the  general  election  for  corporation  officers." 

If  this  section  was  a  portion  of  the  charter  of 
<5ities  of  the  fourth  class,    or  M  it  did  not  so  clearly 
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appear  that  it  was  peculiar  to  cities  of  the  second  class 
there  might  be  some  force  in  relator's  position,  but  from 
an  examination  of  its  history  and  its  position  in  our 
laws  we  are  satisfied  it  pertains  to  cities  of  the  second 
class  only.  This  section  was  originally  section  48,  page 
60,  of  the  Session  Acts  of  1887,  "  An  act  providing  that 
any  city  having  a  population  of  more  than  one  hundred 
thousand  inhabitants  may  frame  a  charter,"  etc.  When 
the  revising  committee  arranged  the  present  statutes 
this  section  was  carried  forward  into  them  with  a  refer- 
ence to  the  date  of  its  adoption,  and  it  is  placed  among 
those  provisions  having  reference  to  cities  of  the  second 
class  alone.  We  think  this  is  quite  evident.  The 
language  of  the  section  moreover  is  not  such  as  is 
usual  in  referring  to  an  alderman  in  cities  of  the  fourth 
class. 

Leaving  out  of  view  then  this  section,  we  recur  to 
the  proposition  of  relator,  that  there  were  no  vacancies. 
Relator  contends  that  inasmuch  as  section  1581  fixes 
the  official  term  at  two  years  from  the  first  Tuesday  in 
April,  save  when  two  aldermen  are  elected  from  the 
same  ward,  in  which  case  the  one  receiving  the  smallest 
number  of  votes  shall  hold  one  year  only,  that  these 
terms  must  begin  at  the  general  election  and  run 
together.  We  agree  with  him  fully  as  to  the  regular 
terms,  but  we  are  now  considering  whether  there  is  a 
vacancy.  We  think  that  both  authority  and  the  spirit 
of  our  institutions  favor  the  view  that  when  an  office  is 
created,  and  no  restrictions  for  filling  the  vacancy  are 
imi>osed,  a  vacancy  arises  ipso  facto. 

"The  word  *  vacancy'  aptly  and  fitly  describes  the 
condition  of  an  office  when  it  is  first  created,  and  has 
been  filled  by  no  incumbent."  Walsh  v.  Common- 
wealth^ 89  Penn.  St.  426.  In  State  ex  rel.  v.  Askew,  48 
Ark.  89,  the  supreme  court  of  that  state  said:  "  Vacancy 
is  the  state  of  being  empty  or  unfilled.  Vacant  lands 
.are  unoccupied  lands*    Vacant  house  is  an  untenanted 
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house.  A  vacant  office  is  an  office  without  an  incum- 
bent ;  and  it  can  make  no  difference  whether  the  office 
be  a  new  or  an  old  one.  An  old  office  is  vacated  by 
death,  resignation  or  removal.  An  office  newly  created 
becomes  ipso  facto  vacant  in  its  creation."  And  in 
State  ex  rel.  v.  County  Courts  50  Mo^  317,  Judge  Adams 
speaking  for  the  court  said,  *'This  is  a  new  office  created 
by  this  act  and  ipso  facto  becomes  vacant  in  its  crea- 
tion." Rhodes  v.  Hampton^  101  N.  C.  629 ;  Stocking 
V.  Slate,  7  Ind.  326. 

Nor  are  we  impressed  with  the  reasons  that  relator 
seems  to  think  actuated  the  legislature  in  refusing  rep- 
resentation to  the  new  wards  tUl  a  general  election. 
Taxation  without  representation  has  ever  been  resisted 
in  the  United  States.  When  we  consider  that  according 
to  the  allegations  of  the  relator's  petition  a  new  territory 
as  large  as  the  old  city  had  been  added  to  the  city  and 
that  the  city  council  might  project  public  works  that 
would  entail  burdensome  taxation  on  this  new  territory, 
if  they  had  no  voice  in  the  city  government,  we  can  see 
no  sound  reason  why  the  property-owners  in  those  new 
wards  should  be  denied  representation  in  the  council. 
Certainly,  in  the  absence  of  a  very  clearly  expressed 
intention  to  the  contrary,  we  will  not  give  such  a  con- 
struction to  the  charter.  We  think  on  this  point  the 
law  is  with  respondents.  Nor  ought  there  to  be  any 
serious  trouble  about  the  length  of  the  term  of  aldermen 
elected  to  fill  a  vacancy.  They  are  elected  simply  till 
the  next  general  election.  We  think  this  is  evident 
from  reading  all  the  provisions  together  and  applying 
the  rule  that  statutes  in  ^^pari  maieria^^  are  to  be 
construed  together. 

III.  Respondents  concede  by  their  demurrer,  that 
the  election  at  which  they  were  chosen  was  not  held  as 
required  by  article  3,  chapter  60,  of  the  Revised  Statutes 
of  Missouri,  1889,  and  as  extended  by  act  of  the  gen- 
eral assembly  of  Missouri  approved  April  4,  1891. 
These  statutes  introduced  into  this  state  the  Australian 
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lystem  of  voting  at  elections,  and  by  the  amendment  in 
1891  (Sess.  Acts,  1891,  p.  136)  the  provisions  were 
made  to  apply  to  all  the  election  precincts  in  this  state. 
If  this  law  should  govern  this  particular  election,  the 
admission  that  there  was  a  total  failure  to  comply  with 
the  regulations  prescribed  by  the  legislature  if  those 
regulations  are  consistent  with  the  constitution,  we 
think  would  invalidate  the  election.  Zeiler  v.  Chap- 
maUy  64  Mo.  602 ;  State  ex  rel.  v.  Frazier^  supra; 
Van  Amringe  v.  Taylor^  12  S.  E.  Rep.  1005. 

But  respondents  seek  to  avoid  the  effect  of  this 
admission  in  their  demurrer  by  insisting  that  the  special 
provision  in  section  1587,  that  ''all  vacancies  in  the 
board  of  aldermen  shall  be  filled  by  election  in  such 
manner  as  may  be  provided  by  ordinance  "  was  not  abro- 
gated by  the  adoption  of  article  3,  chapter  60,  and  the 
amendment  thereto  April  4,  1891,  supra. 

And  the  learned  counsel  for  respondents  in  support 
of  this  contention  relies  upon  the  familiar  canon  of  con- 
struction, that  a  later  statute  which  is  general  and 
affirmative  will  not  repeal  a  former  which  is  particular, 
unless  negative  words  are  used  or  unless  the*  provisions 
of  the  latter  are  irreconcilably  inconsistent  with,  and 
repugnant  to,  the  former.  This  rule  is  generally 
accepted  with  this  qualification  that  after  all  it  is  really 
a  question  of  intention,  and  when  the  legislative  intent 
is  manifest  or  apparent  it  must  prevail.  State  ex  rel.  v. 
Severance^  55  Mo.  378.  But  we  conceive  that  this  rule 
has  little  to  do  with  this  particular  case.  The  statute 
under  which  the  city  of  Westport  is  organized  is  itself 
a  general  statute. 

Moreover,  the  power  of  the  legislature  to  regulate 
elections,  and  to  amend  the  laws  pertaining  thereto  in 
nowise  infringes  any  property  or  vested  right  of  the 
said  city,  and  the  inhabitants  of  that  city  are  as  much 
bound  to  obey  a  general  law  of  ^this  character  as  any 
other  portion  of    the  state,  and  besides  that  section 
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1902  expressly  provides  that  "  any  municipal  corpora- 
tion in  this  state,  whether  under  general  or  special 
charter,  and  having  authority  to  pass  ordinances  regu- 
lating subjects,  matters  and  things  upon  which  there  is 
a  general  law  of  the  state,  unless  otherwise  prescribed 
or  authorized  by  some  special  provision  of  its  chai1;er, 
shall  confine  and  restrict  its  jurisdiction  and  the  passage 
of  its  ordinances  to,  and  in  confoiTnity  with,  the  state 
law  upon  the  same  subject."  This  section  by  force  of 
law  is  a  part  of  its  charter  and  it  cannot  claim  exemption 
from  the  general  law  of  the  state  regulating  elections. 
While  it  may  properly  make  many  local  regulations 
they  must  not  conflict  with,  but  must  be  in  conformity, 
with,  the  state  law. 

We  think  it  was  essential  to  a  valid  election  of 
aldermen,  that  the  provisions  of  article  3,  chapter  60,  of 
the  Revised  Statutes,  1889,  as  amended  by  act  approved 
April  4,  1891,  should  be  observed.  Common  Council  o. 
Rushy  82  Mich.  632.  But  council  urge  these  acts  are 
unconstitutional  in  that  they  add  to  the  constitutional 
qualifications  of  one  to  hold  office ;  impair  the  right  of 
one  to  be  elected  to  office  and  violate  the  provision  of 
the  constitution  that.  *'all  elections  shall  be  free  and 
open." 

Every  presumption  is  in  favor  of  the  constitution- 
ality of  an  act  of  the  legislature,  and  the  courts  are  ever 
reluctant  to  declare  a  statute  invalid.  The  power  of 
the  legislature  to  regulate  elections  is  now  too  well 
determined  to  be  longer  questioned.  This  right  has 
been  exercised  in  all  the  states.  It  was  most  seriously 
challenged  in  states  where  laws  were  enacted  requiring 
a  registration  of  the  electors  as  a  condition  precedent  to 
voting,  and  the  power  of  the  legislature  was  upheld  in 
many  weU-considered  cases.  Capen  v.  Foster^  12  Pick. 
486.  The  power  of  the  legislature  to  prevent  fraud  at 
the  ballot  box  by  all  needful  rules  and  regulations  is 
clear.  Of  course,  under  the  guise  of  regulation  the 
legislature  cannot  destroy  the  constitutional  right  of 
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the  voter.  Attorney  Oeneral  ex  reL  v.  Common  Coun- 
cil, 78  Mich.  645. 

If,  therefore,  the  provisions  of  article  3,  chapter  60, 
of  the  Revised  Statutes,  1889,  and  the  amendments 
thereto  of  April  4,  1891,  are  obnoxious  to  the  criticism 
of  counsel  for  respondents  they  impair  constitutional 
rights.  After  a  careful  examination  of  this  law  we  fail 
to  see  how  it  makes  any  election  less  free  and  open. 
On  the  contrary  the  most  careful  regulation  is  made  to 
insure  a  free  exercise  of  the  right  of  suffrage. 

The  reasons  that  prompted  the  passage  of  these 
laws  are  most  admirably  stated  by  the  supreme  court 
of  Michigan  in  Common  Council  v.  Husky  supra,  as 
follows:  "Frauds  in  elections  produced  the  necessity 
of  the  registry  laws.  But  these  were  not  found  suflBcient 
to  prevent  frauds  and  abuses,  which  became  so  notorious 
that  other  means  were  found  necessary  to  preserve  the 
purity  of  elections.  Fraudulent  tickets  were  issued, — 
fraudulent  in  that  they  purpoi-ted  to  be  the  regular 
party  tickets,  but  in  reality  contained  the  names  of  some 
of  the  candidates  of  the  opposite  political  party,  and 
ttius  voters  were  deceived  into  voting  for  candidates  not 
of  their  choice  and  contrary  to  their  intention.  The 
preparation  and  distribution  of  ballots  by  party  agents 
furnished  an  excuse  for  large  assessments  upon  candi- 
dates. Voters  were  supplied  with  tickets,  and  accom- 
panied to  the  polls  by  party  agents  to  see  that  the 
tickets  furnished  were  deposited  in  the  boxes.  Votes 
became  the  subject  of  bargain  and  sale,  and  the  pur- 
chaser accompanied  the  voter  to  the  polls  to  see  that 
the  infamy  was  consummated  by  the  deposit  of  the 
vote  placed  in  his  hands.  Drunken  men  were  taken  to 
the  polls,  supported  by  their  fellows.  The  voting  places 
were  overcrowded,  and  in  this  way  voters  were  kept 
from  the  polls  or  deterred  from  voting.  *  Workers '  were 
employed,  and  paid  by  candidates  and  party  managers 
to  peddle  tickets ;  and  not  always  were  they  employed 
for  their  most  commendable  qualifications,  or  from  the 
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most  worthy  motisres.  Secret  organizations  met  on  the 
night  previous  to  election  and  furnished  their  members 
with  *  vest-pocket'  tickets, — a  proceeding  foreign  to  the 
spirit  of  our  government.  Intimidation  of  voters  was 
openly  charged  under  the  system,  under  which  employ- 
ers could  stand  in  close  proximity  to  the  polls,  and 
distinguish  what  ticket  their  employes  voted.  The 
expenses  of  an  election  have  become  so  great  as  to  deter 
many  good  men  from  accepting  nominations.  Such  are 
some  of  the  abuses  that  grew  up  under  the  old  system, 
rendering  a  reform  absolutely  necessary  to  secure  fair 
and  honest  elections,  good  government,  and  the  perpe- 
tuity of  our  institutions.  To  such  an  extent  have  these 
abuses  been  carried  that  one  of  the  eminent  counsel  for 
relator  felt  justified  in  asserting  in  his  brief  that  *  fraud 
in  elections  has  become  a  fine  art  and  corruption  of 
voters  a  profession  ;  and  the  governor  of  the  state  in  his 
message  in  January,  1889,  made  it  the  subject  of  earnest 
and  special  comment." 

This  law  aims  to  preserve  to  the  voter  his  franchise 
without  interruption,  annoyance  or  danger  of  being 
defrauded.  The  election  is  ''open"  within  the  meaning 
of  the  constitution.  The  vote  of  each  elector  is  received 
by  the  judges  at  public  voting  places.  It  is  free  to  every 
qualified  voter;  more  free  than  when  he  was  subjected 
to  all  manner  of  annoyances  by  noisy  turbulent  crowds 
impeding  his  way  to  the  polls,  and  often  impudently 
and  gratuitously  assuming  to  dictate  his  choice  for  him. 
Let  us  rise,  if  we  can,  to  the  true  significance  of  the 
constitutional  provision,  *'all  elections  shall  be  free 
and  open." 

It  is  not  merely  the  right  of  every  elector  to  cast  his 
ballot  in  an  open  place.  It  was  designed  that  this  vote 
so  cast  should  be  effective,  carry  its  proper  weight  in 
effecting  the  result,  as  the  voluntary  act  of  a  freeman. 
"Whenever  another  person  by  coercing  me,  or  by  coer- 
cing or  bribing  my  neighbor  or  by  voting  unlawfully  casts 
a  vote  or  votes  more  than  he  is  entitled  to,  my  franchise 
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is  infringed,  for  my  vote  now  has  less  than  its  propor- 
tionate share  of  influence."  Ballot  Reform :  Its  Consti- 
tutionality, 23  American  Law  Review,  719.  **  Elections 
are  free  wherever  the  voters  are  subjected  to  no  intimi- 
dation or  improper  influence.  *  *  *  Elections  are 
equal  when  the  vote  of  every '  elector  is  equal,  in  its 
influence  upon  the  result,  to  the  vote  of  every  other 
elector."  People  ex  rel.  z.  Hoffman^  116  111.  587 ;  j^at- 
terson  v.  Barlow^  60  Penn.  St.  64  ;  Davis  v.  School  Dis- 
trict^ 44  N.  H.  398.  It  was  with  a  view  to  preserve  this 
high  privilege  the  legislature  enacted  these  laws.  It  is 
no  less  a  pleasure  than  a  duty  to  aid  them  in  so  commend- 
able a  purpose. 

The  case  put  to  us  of  a  party  desiring  to  be  a  candi- 
date for  an  office,  but  who  can  secure  neither  the 
nomination  of  one  of  the  two  great  political  parties,  or 
of  any  other  political  convention,  nor  the  certificate  of 
a  sufficient  number  of  electors  to  entitle  him  to  have  his 
name  placed  on  the  ticket,  does  not  strike  us  as  a  great 
hardship.  The  rights  he  would  lose  under  these  circum- 
stances are  purely  imaginary,  but  the  case  supposed  is 
so  extreme,  it  will  not  be  passed  upon  tiU  it  presents 
itself  in  a  more  tangible  shape  than  it  does  here.  It  is 
conceived  there  is  nothing  in  the  law  preventing  a  voter 
throwing  away  his  vote  on  such  a  candidate  if  he  desires 
to  do  so. 

This  law  while  new  in  this  country  has  been  received 
with  great  favor.  It  has  been  adopted  by  the  legisla- 
tures of  Arizona,  California,  Idaho,  Illinois,  Massachu- 
setts, Maine,  Nevada,  North  Dakota,  Pennsylvania, 
West  Virginia  and  Wisconsin,  in  the  last  two  years.  It 
is  doubtless  open  to  some  objections.  These  can  be  cor- 
rected from  time  to  time,  but  we  think  the  objections 
here  made  to  its  constitutionality  untenable.  The 
demurrer  is  overruled. 
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The  State  v.  Noeninger  et  aZ.^  Appellants. 


DIVISION    TWO. 


Fraotioey  Criminal:  instructions.  Instnictioiis  must  all  be 
read  and  considered  together,  and  when,  if  bo  considered,  they 
properly  declare  the  law  and  are  not  misleading,  they  are  not 
objectionable. 

: :  PELONIOU8  ASSAULT :  SELF-DEFENSB.     Instmctiona 


upon  the  law  of  self-defense,  aiding  and  abetting  and  felonioua 
assault  held  not  misleading. 

: :  DEFENDANT  AS  WITNESS.    It  is  proper  in  a  criminal 


prosecution  to  instruct  that,  '*  while  the  defendant  is  a  competent 
witness  in  his  own  behalf,  yet  in  determining  the  credibility  of  his 
testimony  the  jury  may  take  into  consideration  his  interest  in  the 
result  of  the  suit** 

■ :  PRINCIPAL  AND  ACCESSORY.    One  indicted  as  an  accessory 


in  a  felonious  assault  may  be  convicted  as  a  principal,  and  where 
the  instructions  properly'  authorized  his  conviction  on  the  theory 
that  he  advised,  procured  or  incited  the  assault,  it  was  not  error 
to  refuse  an  instruction  that  he  could  not  be  convicted,  unless 
there  was  a  common  purpose  between  himself  and  codefendani 
to  commit  the  crime. 

:  FELONIOUS  ASSAULT :  INSTRUCTION.     Where  a  defendant, 


charged  with  a  felonious  assault,  testified  that  he  aimed  to  shoot 
over  the  head  of  the  party  assaulted,  it  was  not  error  to  refuse  to 
instruct  at  his  request  that  he  should  be  acquitted  if  the  shot  was 
so  fired,  where  the  jury  were  instructed  that  they  could  convict  if 
the  shot  was  fired  intentionally  and  in  malice,  and  must  acquit  if 
they  had  a  reasonable  doubt  of  defendant's  guilt. 

:  INSTRUCTIONS.     Where  a  defendant  asks  no  instruction 


upon  a  given  point  and  does  not  assign  the  failure  of  the  court  to 
instruct  on  it  as  a  reason  why  a  new  trial  should  have  been 
granted,  it  is  too  late  to  raise  the  objection  in  the  appellate  court. 

:  FELONIOUS  ASSAULT :  EVIDENCE.     On  a  trial  for  felonious 


assault,  evidence  that  the  party  assaulted  had  a  knife  in  his  hand 
five  minutes  after  the  assault,  and  after  he  had  left  the  room  in 
which  the  assault  was  made,  is  not  admissible. 

Evidence  of  what  the  assaulted  party  said 


at  that  time  was  not  a  part  of  the  rea  gestce,  and  was  not  admi8sible( 
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Appeal  from  Cape  Oirardeau  Circuit  Court — Hon. 

H.  0.  0' Bryan,  Judge. 
Affirmed. 

Wilson  Cramer  for  appellants. 

( 1 )  It  was  competent  for  defendants  to  show,  as 
they  offered  to  do,  that  immediately  after  the  shooting 
the  prosecuting  witness  Walls  had  a  knife  in  his  hand, 
and  that  he  then  made  statements  concerning  what  had 
just  transpired  inside  of  the  house.  (2)  The  third 
instruction  for  the  state  is  clearly  erroneous,  at  least  as 
to  the  defendant,  Hermann  Noeninger.  According  to  its 
direction  he  is  to  be  convicted  if  the  jury  "  believe  that 
the  shot  was  fired  at  Walls  as  a  means  of  ejecting  Walls 
from  the  house  of  Noeninger,  and  not  in  the  necessary 
defense  of  their  persons  from  the  infliction  of  great 
bodily  harm  then  impending  at  the  hands  of  Walls" 
without  regard  to  any  knowledge  on  his  part  of  his 
son's  intention  to  shoot,  and  though  he  did  not  direct, 
command  or  procure  the  shooting  to  be  done.  (3) 
The  fourth  instruction  on  behalf  of  the  state  is  a  direct 
challenge  by  the  court  of  the  truthfulness  of  defendants. 
"While  defendants  are  competent  witnesses  in  their 
own  behalf,  yet,  in  determining  the  credibility  of  their 
testimony,  the  jury  may  take  into  consideration,''  etc. 
( 4  )  The  court  erred  in  not  instructing  the  jury  on  the 
facts  shown  by  the  evidence  of  the  defendant,  Robert 
Noeninger,  who  says  he  did  not  shoot  at  Walls,  but 
fired  over  his  head  to  frighten  him.  ( 6 )  Defendant, 
Hermann  Noeninger,  was  entitled  to  the  instruction 
asked  by  him,  and  the  court  erred  in  refusing  to  give  it. 
Btate  V.  CoXy  65  Mo.  29 ;  State  v.  Hickman^  95  Mo.  322  ; 
Whar.  Grim.  Ev.  [  8  Ed.]  sec.  440. 

John  M.  Woody  Attorney  General,  for  the  State. 

•  ( 1 )  No  exceptions  were  saved  to  the  admission  of 
evidence  on  the  part  of  the  state,  and  the  only  excep- 
tion to  the  rejection  of  evidence  offered  by  defendant 
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was  as  to  what  was  done  and  said  by  Walls  outside 
of  the  saloon  after  the  difficulty  was  over,  and  also  as  to 
whether  or  not  he  had  the  knife  in  his  hand.  This  tes- 
timony was  properly  rejected,  as  it  was  no  part  of  the 
res  gestcB.  State  v.  Brown,  64  Mo.  367.  (2)  The 
instructions  given  in  this  case  on  the  part  of  the  state 
and  for  the  defendant  properly  declared  the  law  on  all 
of  the  issues  in  the  cause,  and  no  error  was  committed 
in  refusing  the  other  instructions  asked  by  defendant. 

(3)  The  bill  of  exceptions  must  be  excluded  from  con- 
sideration. **  After  the  extended  time  has  expired  the 
court  cannot  properly  make  a  further  order  of  exten- 
sion." Nor  had  it  any  authority  to  permit  the  bill  to 
be  filed  as  on  a  prior  date,  with  or  without  the  consent 
of  the  opposing  counsel.    State  v.  Hill,  98  Mo.   670. 

( 4 )  The  indictment  properly  charges  the  oflfense,  and 
the  judgment  should  be  affirmed. 

Thomas,  J. — Defendants,  who  are  father  and  son, 
were  indicted  at  the  August  term,  1887,  of  the  circuit 
court  of  Cape  Girardeau  county,  under  section  1262, 
Revised  Statutes,  1879,  for  a  felonious  assault  with  a 
pistol  on ^  one  William  Walls,  the  son  Robert  being, 
charged  as  principal,  and  Hermann,  the  father,  with 
being  present,  aiding  and  abetting  his  son  in  the  com- 
mission of  the  oflfense.  The  defendants  were  convicted 
and  each  sentenced  to  pay  a  fine  of  $100,  and  the  case  is 
before  us  on  appeal. 

Hermann  Noeninger  was  the  owner  of  a  saloon,  and 
his  son  Robert  was  his  bar-keeper.  On  the  evening  of 
August  7,  1887,  the  prosecuting  witness,  Wm.  Walls, 
and  several  others  went  into  the  saloon  and  were  drink- 
ing when  an  altercation  arose  between  Walls  and 
defendant,  Hermann  Noeninger,  who  thereupon  ordered 
Walls  to  leave  the  house,  which  he  did  not  do.  The 
evidence  on  the  part  of  the  state  tends  to  prove  that 
defendant  Robert  at  the  time  of  the  altercation  was 
behind  the  bar,  while  his  father  and  Walls  were  in  the 
room  outside  of  the  bar.    A  few  words  passed  between 
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Walls  and  Hermann  Noeninger,  when  the  latter  called 
to  his  son  to  shoot  Walls,  whereupon  Robert  got  a 
pistol  and  fired  at  Walls  but  missed  him  and  then 
snapped  the  pistol  two  or  three  times.  Walls  went  out 
immediately  after  the  firing  of  the  pistol.  Walls  testi- 
fied that  he  had  no  knife  or  weapon  in  his  hand  at  the 
time  and  was  making  no  demonstration  to  fight. 

Defendants'  version  of  this  affair  is  that  Walls  and 
others  were  making  a  great  deal  of  noise  in  the  saloon 
and  that  defendant,  Hermann  Noeninger,  requested 
them  several  times  to  keep  quiet,  and  finally  told  them 
if  they  did  not  do  so  they  would  have  to  get  out ;  that 
Walls,  who  seemed  to  be  the  leader,  refused  to  go,  and 
became  defiant,  and  with  an  open  knife  in  his  hand 
stepped  towards  defendant,  Hermann  Noeninger,  who 
was  backing  away  from  him  towards  the  open  end  of 
the  counter ;  that  as  he  was  retreating  from  Walls  he 
called  to  his  son,  who  was  behind  the  bar,  to  hand  him 
the  revolver,  but  that  the  son,  instead  of  so  doing, 
picked  up  the  revolver  and  fired  over  Walls'  head,  the 
ball  entering  the  west  wall  of  the  room  about  nine  feet 
from  the  floor. 

The  court  in  its  instructions  defined  the  offense  with 
which  defendants  were  charged  and  told  the  jury  what 
facts  it  was  necessary  to  find  in  order  to  convict  them 
under  sections  1262  and  1263,  Revised  Statutes,  1879, 
and  authorized  an  acquittal  on  the  ground  of  self- 
defense. 

I.  The  third  instruction  given  by  the  court  in  sub- 
stance told  the  jury  that  while  defendants  had  the  right 
to  order  Walls  to  leave  the  saloon  and  to  employ  such 
reasonable  force  as  was  necessary  to  eject  him,  yet  they 
were  not  authorized  to  use  a  deadly  weapon  to  accom- 
plish this  object,  and  that  if  the  shot  was  fired  as  a  means 
of  ejecting  Walls  and  not  in  the  necessary  defense  of 
their  i)ersons  from  the  infliction  of  great  bodily  harm 
then  imi)ending  at  the  hands  of  Walls,  they  should  con- 
vict defendants.   The  specific  objection  to  this  instruction 
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is  that  according  to  its  direction  Hermann  Noeninger 
might  be  convicted  if  the  jury  believe  that  the  shot  was 
fired  at  Walls  as  a  means  of  ejecting  him  and  not  in  the 
necessary  defense  of  their  persons,  without  regard  to 
any  knowledge  on  his  part  of  his  son's  intention  to  shoot, 
and  though  he  did  not  direct,  command  or  procure  the 
shooting  to  be  done. 

The  instructions  must  all  be  read  and  considered 
together,  and  by  another  instruction  the  jury  was  directed 
to  find  Hermann  Noeninger  guilty  if  they^  found  he  was 
present,  commanding,  procuring,  advising  or  inciting 
the  commission  of  the  offense  by  his  son.  There  can  be 
no  doubt,  from  the  evidence  in  the  case,  that  Hermann 
Noeninger  was  the  principal  instigator  of,  and  actor  in, 
the  ofl^ense.  The  evidence  on  the  part  of  the  state  directly 
shows  that  he  called  to  his  son  to  shoot,  and  he  himself 
says  that  he  called  to  his  son  to  hand  him  the  pistol, 
but  instead  of  doing  that  the  son  got  the  pistol  and 
fired  himself.  The  jury  could  not  have  misconstrued  the 
instructions.  Indeed,  the  object  of  the  shooting  was 
better  known  to  Hermann  than  Robert,  the  latter  being 
behind  the  bar,  and  the  former  being  the  active  partici- 
pant in  the  altercation,  and  upon  whom,  if  anyone,  Walls^ 
was  about  to  inflict  personal  injury. 

II.  The  court  committed  no  error  in  instructing  the 
jury  that,  ''  while  the  defendants  are  competent  witnesses^ 
in  their  own  behalf,  yet  in  determining  the  credibility  of  | 
their  testimony  the  jury  may  take  into  consideration  j 
their  interest  in  the  result  of  this  suit."  j 

III.  The  defendant,    Hermann  Noeninger,  objects 

that  the  court  refused  to  instruct  the  jury  that  they  j 

could  not  convict  him,  unless  they  found  that  there 
was  a  common  purpose  of  himself  and  son  to  commit 
the  crime.  This  ruling  of  the  court  was  right.  The  court 
authorized  the  jury  to  convict  Hermann  Noeninger  on  i 

the  theory  alone  that  he  commanded,  advised,  procured 
or  incited  his  son  to  shoot,  and  this  is  the  theory  on, 
which  he  was  convicted,    Hermann  was  a  principal,  and 
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his  conviction  as  principal  was  correct.    State  v.  Stacy y 
103  Mo.  11. 

IV.  The  defendant,  Robert  Noeninger,  testified 
that  he  did  not  aim  to  shoot  Walls,  but  shot  over  his 
head  for  the  purpose  of  frightening  him,  and  defendants 
now  insist*  that  the  court  erred  in  not  instructing  the 
jury  to  acquit  them  if  the  shot  was  not  fired  at  Walls, 
but  over  his  head.  We  do  not  think  this  position  is 
tenable.  In  the  first  place  the  court  told  the  jury  that 
if  the  defendant,  Robert  Noeninger,  interUionally  and 
in  malice  shot  at  WaUs  they  would  convict.  The  jury 
was  also  told  that  if  they  had  reasonable  doubt  of  the 
defendants'  guilt  they  should  acquit.  In  order  to  con- 
vict, therefore,  the  jury  must  have  found  that  the 
defendant,  Robert,  intentionally  shot  at  Walls^  and 
thus  negatived  the  assertion  that  he  shot  over  Walls' 
head.  State  v.  Turlington^  102  Mo.  642 ;  State  v. 
Hensony  106  Mo.  66.  The  instruction  covered  that  ques- 
tion in  the  case.  In  the  second  place  the  defendant 
asked  no  instruction  on  this  point,  and  he  did  not  assign 
the  failure  of  the  court  to  instruct  on  it  as  a  reason  why 
a  new  trial  should  be  granted,  and  hence  the  objection 
comes  too  late.  State  v.  Heed^  89  Mo.  168;  State  v. 
Burkj  89  Mo.  635 ;  Slate  v.  McDonald,  85  Mo.  539 ; 
State  V.  Mitchelly  98  Mo.  657 ;  State  v.  Emory,  79  Mo. 
461 ;  State  n.  Preston,  Tt  Mo.  294 ;  State  v.  Burnett,  81 
Mo.  119 ;  State  v.  Mann,  83  Mo.  589. 

The  fact  that  the  very  able  attorney  engaged  in  this 
case  never  thought  of  this  alleged  error,  until  he  reached 
this  court,  raises  a  strong  presumption  that  the  instruc- 
tion given  by  the  court  was  well  understood  by  him, 
and  was  not  calculated  to  mislead  and  did  not  mislead 
the  jury. 

V.  The  court  committed  no  error  in  refusing  to 
I)ermit  defendant  to  show  that  about  five  minutes  after 
the  shot  was  fired  and  after  Walls  had  gone  out  of  the 
saloon,  Walls  had  a  knife  in  his  hand.  The  fact  that  he 
had  a  knife  at  such  a  time,  after  he  had  been  shot 
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at,  certainly  did  not  tend  to  prove  he  was  about  to 
assault  the  defendants  with  a  knife  at  the  time  of  the 
pistol  shot. 

Complaint  is  also  made  that  the  court  refused  to 
permit  the  defendants  to  prove  what  Walls  said  five 
minutes  after  the  pistol  was  fired,  and  after  'Walls  had 
left  the  saloon.  This  was  not  error.  What  was  then 
said  by  Walls  was  not  a  part  of  the  res  gestce^  and, 
therefore,  inadmissible.  The  defendants  could  have  got 
Walls'  conversation  in  evidence  to  impeach  him  by 
laying  the  proper  foundation.  This  they  did  not  do. 
Besides  that,  the  record  does  not  show  that  Walls  said 
anything.  The  question  was  asked  of  the  witness  if  he 
had  any  conversation  with  Walls,  and  on  objection  by 
the  state  the  court  refused  to  permit  him  to  answer^  and 
it  does  not  appear  that  there  was  any  conversation  or 
if  there  was,  what  it  was. 

Finding  no  error  in  the  record  the  judgment  is 
affirmed.    All  concur. 


EsTES  et  al.y  Appellants ^  v.  Nell  et  al. 


DIVISION  TWO. 


108    \VZ  

1^-^     1.     Partition:  parties:  practice.     Judgment  of  partition  should 
[126  215  not  be  rendered  where  aU  the  persons  having  an  interest  in  the 

premises  sought  to  be  partitioned,  whether  in  possession  or  other- 
wise, are  not  made  parties. 

:  : :  burden  op  proof.     Where  defendants  in 

partition  plead  exclusive  adverse  possession,  which  is  denied  by 
replication,  an  issuable  fact  is  presented,  the  burden  of  proving 
which  is  on  defendants. 


:  :  :  presumption.     Where  the  parties  to  a 

partition  suit  were  tenants  in  common,  and  the  defendants  offered 
no  evidence  to  sustain  their  alle^tion  of  adverse  possession,  it  will 
be  presumed  that  their  possession  was  common* 
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4.    : : :  judgment.     For  a  mere  defect  of  parties, 

a  judgment  in  partition  should  not  be  made  such  as  to  conclusively 
adjudicate  the  matters  pleaded,  but  defendants  should  be  allowed, 
on  equitable  terms,  to  bring  in  the  necessary  parties,  or  the  judg- 
ment  should  be  without  prejudice  to  the  rights  of  plaintiffs  to 
prosecute  another  suit. 

Appeal  from   Greene  Circuit   Court— Roar.  W.  D. 
Hubbard,  Judge. 

Reversed  and  remanded. 

T.  J.  Delaney  and  i^.  M.  Mansfield  for  appellants. 

(1 )  To  maintain  partition,  it  must  appear  that  the 
lands  sought  to  be  partitioned  are  held  in  joint  ten- 
ancy,, tenancy  in  common  or  coparcenary,  and  if  this 
appears  any  one  or  more  of  the  parties  interested 
therein  may  maintain  such  suit,  making  every  person 
having  an  interest  therein  parties  thereto.  R.  S.  1889, 
sees.  7132,  7135.  (2)  The  plaintiffs  are  the  legal 
owners  of  an  undivided  two-thirds  interest  in  the  land 
in  controversy.  On  the  face  of  the  pleadings  it  is 
admitted :  First.  That  the  common  source  of  title  is 
in  Manning  Harris,  and  that  he  is  dead,  and  that  the 
plaintiffs  and  one  T.  J.  Harris  are  his  only  heirs. 
Second.  That,  in  1882,  plaintiffs  herein  instituted  an 
action  in  ejectment  for  the  lands  in  controversy,  and 
recovered  judgment  for  an  undivided  two-thirds  interest 
therein.  These  facts  being  admitted,  plaintiffs  must 
recover,  unless  the  legal  effect  of  such  admissions  be 
avoided  by  the  pleadings  or  by  the  evidence.  (3 )  The 
legal  effect  is  not  avoided  by  the  pleadings.  The  defend- 
ants aver  in  avoidance :  First.  That  all  of  the  defend- 
ants herein  were  not  made  parties  defendant  to  the 
action  in  ejectment.  Second.  That  certain  fraud  was 
practiced  by  plaintiffs'  ancestor,  of  which  defendants 
were  ignorant  at  the  time  of  the  trial  of  said  ejectment, 
and  that  plaintiflig  recovered  by  reason  of  such  fraud. 
These  are  affirmative  averments^  and^  being  denied  and 
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being  put  in  issue  by  plaintiffs'  replication,  must  be 
supported  by  evidence  to  have  legal  effect,  and  no  evi- 
dence was  offered  in  support  thereof.  Hence,  on  the 
pleading  and  evidence,  it  stands  confessed  that  at  the 
institution  of  this  suit,  plaintiffs  were  the  legal  owners 
of  an  undivided  two-thirds  interest  in  said  lands,  and 
had,  in  an  action  of  ejectment,  recovered  judgment  for 
the  possession  thereof .  (4)  The  defendants  are  seized 
of  an  undivided  one-third  interest  in  the  said  land. 
This  stands  admitted  by  the  pleadings.  ( 6 )  The  last 
will  of  Henry  Nell,  who  died  seized  of  the  undivided 
one- third  interest,  declares  and  establishes  the  respect- 
ive interests  of  the  defendants.  (6)  Henry  Nell,  by 
his  last  will,  could  not  defeat  plaintiffs'  right  to  parti- 
tion. The  interests  of  his  devisees  may  not  be  parti- 
tioned in  violation  of  the  terms  of  the  will,  but  this 
cannot  affect  the  rights  of  strangers  to  the  will.  So,  if 
there  be  any  ambiguity  in  the  will,  requiring  a  construc- 
tion thereof,  this  cannot  affect  the  rights  of  strangers  to 
the  will.  The  judgment  should  have  set  aside  the  one- 
third  of  the  lands  as  the  property  of  defendants  under 
the  will.  R.  S.  1889,  sees.  7148,  7174,  7177.  Under  the 
judgment  of  possession  plaintiffs'  rights  as  tenants  in 
common  were  established,  and  this  relationship  and 
judgment  for  possession  entitle  plaintiff  to  maintain 
partition.  Barker  v.  Jones^  62  N.  H.  497;  Brown,  v. 
Iron  Co,,  40  Fed.  Rep.  849. 

White  &  McCammon  and  J.  P.  Nixon  for  respond- 
ents. 

(1)  There  was  a  defect  of  parties,  and  the  court 
could  not  decree  partition  till  all  were  brought  in.  The 
petition  must  set  forth  the  names,  rights  and  titles  of  all 
parties  interested,  and  of  every  person  who,  upon  any 
contingency,  may  be  or  become  entitled  to  any 
benelicial  interest  in  the  premises.    R.   S.   1889,   sec. 
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7134.  Every  person  having  any  interest  in  such  prem- 
ises, whether  in  possession  or  otherwise,  shall  be  made 
a  party  to  such  petition.  R.  S.  1889,  sec.  8175.  Under 
the  petition,  which  alleged  Thomas  Harris  to  be  one  of 
the  heirs  of  Manning  Harris,  Thomas  Harris  was  a 
necessary  party  to  the  suit.  The  testimony  further 
disclosed  another  heir  of  Henry  Nell  who  was  not  a 
party  to  this  suit,  and  who  still  owns  an  interest  in  said 
land,  viz.,  Cu  Edna,  and  partition  cannot  be  made  under 
such  circumstances.  Sec.  7135,  supra;  Darner  on  v. 
Jamison,  71  Mo.  97.  (  2 )  There  are  parties  defendant 
claiming  adversely  to  plaintiffs,  and  in  exclusive  pos- 
session of  the  land  ;  and  the  court  could  not,  therefore, 
decree  partition.  "  It  has  been  repeatedly  held  by  this 
<K)urt  that,  where  one  is  in  the  exclusive  possession  of 
land,  asserting  an  exclusive  title  thereto,  an  action  for 
partition  cannot  be  maintained  against  him  by  one  out 
of  possession  who  claims  a  common  title  thereto." 
Wommack  v.  WJiitmore,  58  Mo.  457;  Lambert  v. 
Blumenthaly  26  Mo.  471 ;  liozier  v.  Griffith^  31  Mo.  171 ; 
Phillips  V,  Oregoire,  41  Mo.  407 ;  Dameron  v,  Jamison^ 
71  Mo.  97.  That  there  are  parties  defendant  claiming 
Aversely  to  plaintiff  is  established  by  the  pleadings 
and  the  evidence.  ( 3  )  The  testimony  did  not  warrant 
the  court  in  decreeing  partition.  (4)  The  pleadings 
-show  four  only,  of  nine  children,  against  whom  suit 
was  revived ;  namely,  Elmer,  Delia,  Samuel  and  Wil- 
liam. This  is  no  admission  on  the  pleadings  that  plain- 
tiffs own  a  two-thirds  interest  as  against  Franklin, 
Joseph,  Albert,  Anna  and  Cu  Edna.  (5)  There  can 
be  no  question  that  some  of  the  defendants  in  exclusive 
possession  of  the  land  claim  adversely  to  plaintiffs  in 
their  answer ;  neither  can  there  be  question  that  those 
not  parties  to  the  ejectment  suit  were  not  bound  by  it. 
These  facts  shown,  the  court  could  not  render  judgment 
for  partition.  See  authorities  cited  under  second  head, 
rupra.  ( 6 )  Henry  Nell  having  devised  these  lands  for 
Bale  and  appointed  executors  to  execute  the  trust,  and 
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the  will  having  been  probated,  and  the  executors  having 
qualified  and  entered  upon  the  execution  of  the  trus^ 
no  judgment  or  decree,  either  in  ejectment  or  partition, 
against  the  heirs  only  could  be  of  any  avail  whatever 
against  the  devised  estate  or  any  interest  conveyed 
under  the  power  contained  in  the  will  of  Henry  Nell. 
R.  S.  1889,  sec.  7142 ;  Ex  parte  Cubhage  v.  Fraiikliny 
62  Mo.  364. 

Macfarlane,  J. — ^This  is  a  suit  for  the  partition  of 
two  hundred  and  twenty  acres  of  land,  situate  in  Wright 
•county.  The  plaintiffs  are  Agnes  Estes  and  Mary  C. 
Estes  and  their  husbands.  They  state  in  their  petition 
that  Manning  Harris  died  seized  of  the  land,  leaving  as 
his  sole  heirs-at-law  plaintiffs  and  Thomas  Harris,  who 
were  his  children,  and  that  they  (Mary  and  Agnes)  are 
each  entitled  to  one-third  part  of  said  land.  Thomas  Hai-ris 
was  not  made  a  party  to  the  suit. 

The  defendants  in  the  suit  are  Joseph  R.  Nell, 
Albert  Nell,  Samuel  NeU,  Elmer  Nell,  Catherine  Ruckel 
and  Joseph  P.  Ramey.  The  petition  alleges  that  these 
defendants  own  one-third  interest  derived  from  Henry 
Nell,  as  heirs-at-law,  except  the  two  last  named,  who 
are  grantees  of  other  heirs.  The  answer  admitted  the 
death  of  Manning  Harris,  and  that  plaintiffs  and  Thomas 
Harris  are  his  sole  heirs.  By  a  special  defense  defend- 
ants admit  that  Manning  Harris,  deceased,  was  the 
common  source  of  title,  but  set  up  in  defense  an  equit- 
able title  from  him  to  Henry  Nell,  deceased,  under 
whom  they  claim  and  they  asked  that  the  legal  title  be 
decreed  them.  They  also  pleaded  that  they  were  in  the 
actual  possession  of  the  land,  holding  it  adversely  to  the 
plaintiffs. 

Plaintiffs  replied  averring  that  the  equitable  claim 
set  up  in  the  answer  had  been  adjudicated  in  a  former 
suit  between  the  parties ;  and  also  that  they  had  recov- 
ered their  joint  possession  of  the  premises  in  a  suit 
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in  ejectment,  against   defendants,    John    Ruckel   and 
Delia,  Samuel,  Elmer  and  William  Nell. 

On  the  trial  plaintiffs  read  in  evidence  the  will  of 
Henry  Nell,  deceased.  By  this  will  forty  acres  of  land 
was  devised  to  defendant  Delia.  The  executors  were 
directed  to  sell  the  balance  of  the  land  and  divide  the 
proceeds  among  his  heirs,  all  of  whom  were  named. 
One  of  these  named  as  Cu  Edna  is  not  a  party  to  this 
suit. 

Upon  the  reading  of  this  will  defendants  offered  a 
demurrer  to  the  evidence  which  was  sustained,  and  final 
judgment  was  entered  for  defendants.  From  this  judg- 
ment plaintiffs  appealed.  It  is  thus  disclosed,  from  the 
allegations  of  the  petition,  that  Thomas  Harris  as  one 
of  the  heirs  of  Manning  Harris,  deceased,  owns  an 
undivided  one-sixth  of  the  land  to  be  affected,  and  is 
not  made  a  party  to  the  suit.  The  will  read  in  evidence 
also  shows  that  one  of  the  heirs  of  Henry  Nell  is  not 
a  party  to  the  suit.  These  facts  appearing  from  the 
pleadings  and  evidence,  should  a  judgment  of  partition 
have  been  rendered  ? 

The  rule  in  partition  suits,  when  conducted  in 
chancery,  was  that  unless  all  persons  whose  *' interests 
in  the  subject-matter  of  the  suit,  and  the  relief  sought, 
were  bound  up  with  that  of  others"  were  brought 
before  the  court  and  made  subject  to  its  jurisdiction, 
the  suit  would  not  be  entertained.  *'It  was,  therefore, 
indispensable  that  all  the  cotenants  not  uniting  in  the 
I)etition  be  made  defendants."  Free,  on  Coten.  &  Part., 
sec.  463 ;  Barney. v.  Baltimore  City,  6  Wall.  284 ;  Shields 
V.  Barrow  J  17  How.  (U.  S.)  130.  This  rule  in  equity  is 
made  to  apply  to  our  statutory  proceedings  for  partition 
(sec.  7185)  providing  that  "every  person  having  any 
interest  in  such  premises,  whether  in  possession  or  other- 
wise, shall  be  made  a  party  to  such  petition."  Darner  on 
V.  Jamison^  71  Mo.  97. 

The   pleadings   and   evidence   thus   showing   that 
persons  interested  in  the  land  were  not  x>arties  to  the 
Vol.  108—12 
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suit,  the  court  proi)erly  refused  to  render  judgment  of 
partition. 

Defendants  set  up  in  their  answer  that  they  were 
in  the  exclusive  possession  of  the  land  holding 
adversely  to  plaintiffs.  This  was  denied  by  the  replica- 
tion. An  issuable  fact  was  thus  presented,  the  burden 
of  proof  being  on  defendants.  Wommack  v.  Whitmorey 
68  Mo.  467;  Shaw  v.  Oregoirey  41  Mo.  407.  No  evidence 
was  offered  by  defendants  to  sustain  this  allegation, 
and,  if  the  parties  to  the  suit  were  tenants  in  common, 
the  presumption  was  that  their  possession  was  common. 
Shaw  V.  Oregoirey  supra;  Lamhert  v.  BlumenthaZy  26 
Mo.  473. 

If  all  necessary  parties  had  been  before  the  court  the 
trial  should  have  proceeded.  For  a  mere  defect  of 
parties  the  judgment  should  not  have  been  made  such 
as  to  conclusively  adjudicate  the  matters  pleaded. 
Defendants  should  have  been  allowed,  on  equitable 
terms,  to  bring  in  the  necessary  parties,  or  the  judgment 
should  have  been  without  prejudice  to  the  rights  of 
plaintiffs  to  prosecute  another  suit. 

Plaintiffs  having  failed  to  ask  leave  to  bring  in  new 
parties  and  making  no  objections  to  the  form  of  the 
judgment,  the  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  modify  the  judgment  as 
herein  indicated,  tf  plaintiffs  desire  that  it  should  be 
done,  appellants  to  pay  costs  of  api)eaL     All  concur. 
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Buck  V.  The  People's  Street  Ry.,  eta,  Co. 


Buck  v.  People's  Street  Railway  &  Electric  I^ght 
&  Power  Company,  Appellant. 


a 


5. 


DIVISION  ONE. 


Street  Bailway :  neoijgence  :  practicb  :  yariakcb.  Where  a 
petition  charged  negligence  of  the  driver  of  a  street  car  in  prema- 
turely starting  it  while  plaintiff  was  alighting  and  the  evidence 
supported  the  charge,  the  fact  that  a  defective  brake  contributed  to 
the  injury  will  not  defeat  a  recovery,  and  constitutes  no  variance. 

FREE  passenoeb:  CHILD.    A  small  boy  became  a 


free  passenger  on  defendant's  street  cars  by  consent  of  the  driver 
in  charge ;  held^  that  defendant  became  bound  to  exercise  toward 
him  the  same  care  as  toward  other  passengers. 

Practice:  demukeieb.  In. determining  whether  a  cause  should 
go  to  the  jury  the  court  must  give  plaintiff  the  benefit  of  the 
most  favorable  view  of  his  facts  and  of  every  reasonable  inference 
therefrom. 


:   INSTRUCTION  :    HARMLESS  ERRORS :    MEASURE  OP   DAMAGES. 

A  too  general  instruction  on  the  measure  of  damages  is  harmless 
error,  if  accompanied  by  a  full  and  correct  one  on  the  same 
subject 

: ,  Courts  should  not  unnecessarily  multiply  instruc- 
tions. It  is  not  error  to  refuse  those  the  essential  principles  of 
which  have  been  already  given. 


6.  Hapilroad :  personal  injury  :  damages.  A  boy  received  injuries 
from  having  been  run  over  by  a  car,  with  the  ordinary  conse- 
quences of  pain,  etc.,  and,  moreover,  a  permanent  limp  and 
incapaci<7  to  straighten  his  leg ;  Iwld^  |8,000  damage  were  not 
excessive. 

7.  Practice:  instructions.  Under  the  Missouri  practice  act  (R.  S. 
1889,  sec.  2188),  held  by  Brace  and  Barclay,  JJ.,  that  where  an 
instruction  is  first  asked  during  the  closing  argument  to  the  jury, 
it  rests  in  the  sound  discretion  of  the  court  to  give  or  refuse  it ;  but 
}ield,  etrntrat  by  Sherwood,  C.  J.,  and  Black,  J.,  that,  H  correct, 
it  flbould  be  given  then  as  <^  right. 
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Appeal  from  Buchanan  Circuit  Court. — Hon.  O.  M. 

Spencer,  Judge. 
Affirmed. 

Action  for  personal  injuries  to  plaintiff  by  defend- 
ant as  a  passenger  carrier.  Judgment  for  plaintiff; 
defendant  appealed. 

The  defendant's  request  for  instruction,  numbered  1 
(mentioned  in  the  opinion),  as  originally  asked,  read 
as  shown  below ;  but  the  court;  erased  the  words  now 
inclosed  by  brackets,  added  in  their  stead  those  indi- 
cated by  italics,  and  then  gave  the  instruction  so 
modified. 

"1.  If  the  jury  believe  from  the  evidence  that 
Orley  Buck  got  onto  defendant's  car  to  ride  thereon, 
and  that  the  driver  of  said  car  stopped  said  car  at  the 
place  where  said  Orley  Buck  wanted  to  get  off,  and  that 
the  driver  then  set  the  brake  of  said  car,  and  said  Orley 
Buck  then  got  off  of  said  car  while  it  was  still  standing, 
but  continued  to  -hold  to  the  rod  thereof  with  one  or 
both  hands,  and  while  he  was  so  holding  to  said  rod  the 
brake  slipped  off  its  fastening  on  account  of  being 
defective,  and  the  car  in  consequence  thereof  then 
started,  or  in  consequence  thereof  was  started,  while  said 
Orley  Buck  was  still  holding  to  said  rod,  and  said  Orley 
Buck  was  hurt,  by  and  on  account  of  the  fact  that  the 
car  was  started  [in  the  manner  aforesaid]  hy  reason 
solely  of  the  d^ective  brake  and  without  any  want  of 
care  or  negligence  on  the  part  of  the  servant  in  run- 
ning  and  operating  said  car^  then  the  jury  will  find  for 
the  defendant." 

Anotlier  refused  request  of  defendant,  referred  to 
by  the  court,  is  as  follows : 

"7.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  plaintiff  was  riding  on  defendant's 
car  without  paying  any  fare  for  riding,  and  that  defend- 
ant's driver  stopped  said  car  for  him  to  get  off,  and  that 
lie  did  get  off^  and  that  while  he  was  holding  to  the  rod 
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of  said  car,  the  brake  slipped  by  reason  of  being  defect- 
ive, and  that  the  mules  or  car  started  in  consequence  of 
the  slipping  of  the  brake  and  that  plaintiff  was  hurt  in 
consequence  of  the  car  or  mules  starting  on,  in  said 
manner,  the  plaintiff  cannot  recover  in  the  9ase." 
Other  facts  appear  in  the  opinion  of  the  court. 

D,  D.  Burnes  and  James  W.  Boyd  for  appellant. 

( 1 )  The  trial  court  committed  error  in  refusing  to 
instruct  the  jury  to  find  for  defendant  when  plaintiff 
closed  his  case,  and  also  in  refusing  a  similar  instruction 
when  the  case  was  closed.  The  plaintiff's  evidence  fails 
to  make  out  a  case.  It  not  only  fails  to  prove  the 
material  allegations  in  tjie  petition,  but  it  actually  dis- 
proves these  allegations.  ( 2 )  First  Plaintiff  in  his 
instruction,  numbered  1,  submits  an  issue  to  the  jury 
which  is  not  only  not  in  the  pleadings,  but  which  is  in 
direct  opposition  to  his  own  allegations.  He  cannot 
recover  upon  a  theory  which  directly  contradicts  his 
I)etition.  Instructions  must  be  predicated  upon  issues 
made  by  the  pleadings.  Second.  The  fourth  instruc- 
tion given  on  the  part  of  respondent  contains  a  similar 
error.  His  instructions  antagonize  his  petition,  and  his 
evidence  antagonizes  his  instructions.  He  has  no  case. 
If  there  is  any  need  of  pleadings,  there  is  no  need  of 
authorities.  A  plaintiff  must  put  his  case  on  paper, 
and  prove  the  contents  of  the  paper,  before  he  can  take 
a  judgment.  Price  7).  Railroad^  72  Mo.  414 ;  Bavk  v. 
Murdockj  62  Mo.  70 ;  Campbell  v.  Heelan^  43  Mo.  591 ; 
Moffat  n.  Conklin^  85  Mo.  453 ;  Bank  v.  Westlake,  21 
Mo.  App.  665;  Bank  v.  Metcalf,  29  Mo.  App.  384; 
Current  v.  Hailroad^  86  Mo.  67 ;  Abbott  v.  Railroad^ 
83  Mo*.  278;  Class  v.  Celvin,  80  Mo.  297;  Benson  v. 
Railroad,  78  Mo.  504 ;  Wade  v.  Hardy,  75  Mo.  394. 
(  3 )  The  damages  are  excessive.  ( 4 )  The  measure  of 
damages  laid  down  by  the  court  as  a  guide  to  the  jury 
is  erroneous.    The  instructions  on  this  subject  wrongly 
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assume  controverted  facts.  Bank  t).  Metcalfe  29  Mo. 
App.  384 ;  Fitzgerald  t).  Haywood^  60  Mo.  516 ;  BanTc 
V.  Crandall,  87  Mo.  208 ;  State  v.  Hecox,  83  Mo.  531 ; 
Maxwell  z).  Railroad^  85  Mo.  95;  Comer  v,  Taylor^ 
82  Mo.  347.  '  The  court  should  have  instructed  the  jury 
what  was  the  measure  of  damages.  Stewart  v.  Clinton^ 
79  Mo.  603.  The  instruction,  numbered  4,  submits  a 
question  of  law — the  measure  of  damages — to  the  jury. 
This  is  error.  Albert  v.  Besel^  88  Mo.  160;  Hudson  v. 
Railroad^  53  Mo.  625 ;  Morgan  t).  Durfee^  69  Mo.  469 ; 
Turner  v.  Railroad^  76  Mo.  261 ;  Railroad  7),  Cleary^ 
77  Mo.  634 ;  Kendig  v.  Railroad,  79  Mo.  207.  ( 5 )  The 
court  committed  error  in  refusing  to  give  the  jury 
instructions,  numbered  1,  7  and  10,  asked  by  the  api)el- 
lant.  These  instructions  are  proper  statements  of  the 
law.  Maupin  v.  Mining  Co,,  78  Mo.  24  ;  CoJtn  7),  Reid^ 
18  Mo.  App.  115.  (6)  It  was  error  to  refuse  instruc- 
tion, numbered  2,  asked  by  appellant. 

Ryan  &  MacDonald  for  respondent. 

( 1 )  The  action  of  the  court  in  refusing  defendant's 
demurrer  at  the  close  of  plaintiff's  case  was  supported 
by  the  law  and  the  evidence.  (2)  The  second  point 
made  by  appellant,  that  respondent  recovered  upon  a 
cause  of  action  not  alleged  in  his  petition,  is  conclusively 
refuted  by  an  examination  of  the  second  count  in  plain- 
tiff's  petition.  (3)  The  damages  are  not  excessive. 
Under  the  uncontradicted  facts  the  jury  were  moderate 
in  their  allowance.  Furnish  v.  Railroad,  102  Mo.  466, 
and  cases  cited ;  Ridenhour  v.  Cable  Co.,  102  Mo.  270. 
(  4 )  The  instructions  given  on  the  measure  of  damages 
were  correct  and  proper,  and  supported  by  the  decisions 
of  this  court.  Waldhier  v.  Railroad,  87  Mo.  37; 
WJialen  v.  Railroad,  60  Mo.  325 ;  Haniford  tj.  City  of 
Kansas,  103  Mo.  172 ;  Klutts  v.  Railroad,  76  Mo.  644 ; 
Sawes  V.  Stock  Yards,  103  Mo.  67.  (5)  Instruction, 
numbered  10,  asked  by  appellant,  was  properly  refused 
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by  the  court,  because  it  was  offered  about  ten  minutes 
before  the  case  went  to  the  jury.  Being  offered  at  that 
time  it  was  properly  refused  by  the  court,  since  the 
statutes  provide  that  instructions  must  be  given  before 
argument.  R.  S.  1891,  sec.  2J88  ;  Cluskey  v.  St.  Louis ^ 
50  Mo.  89 ;  Burns  v.  Wilson^  1  Mo.  App.  181,  182,  and 
cases  cited. 

Barclay,  J. — ^The  plaintiff  was  a  small  boy  at  the 
time  of  the  injury  that  forms  the  basis  of  this  action. 
The  proceeding  was  begun,  in  his  interest,  by  his  father 
as  next  friend,  and,  after  issues  joined,  a  trial  was  had 
before  Judge  Spencer  and  a  jury. 

The  plaintiff's  testimony  tends  to  show  that  l^e  got 
aboard  a  street  car  of  defendant's  line  in  St.  Joseph  to 
take  a  ride  with  the  driver,  who  was  in  sole  charge,  one 
afternoon  in  April,  1889.  Nobody  else  was  oh  th,e  car. 
Plaintiff  took  a  position  on  the  front  platform  by  the 
driver.  When  they  reached  a  point  near  the  boy's 
home,  he  expressed  a  wish  to  get  off.  The  driver 
stopped  the  car  and  took  plaintiff  by  the  arm  to  help 
him.  As  he  was  about  reaching  the  ground,  but  had  not 
fully  cleared  the  car,  the  latter  suddenly  started,  throw- 
ing the  boy  down  so  that  the  car  ran  over  his  leg.  His 
hand  was  yet  on  the  iron  rail  by  the  side  of  the  plat- 
form when  the  forward  jerk  took  place.  He  then  tried, 
by  catcliing  hold  with  both  hands,  to  keep  from  under 
the  car ;  but  his  strength  gave  out,  and,  when  he  let  go, 
the  front  wheel  ran  over  him  before  the  team  of  mules 
could  be  stopped. 

L  The  first  objection  to  the  rulings  of  the  trial 
court  refers  to  the  sufliciency  of  the  petition.  It  is 
questioned  as  stating  a  different  sort  of  negligence 
from  that  shown  by  the  evidence.  The  petition  con- 
tains two  counts.  In  the  first,  it  is  charged  that  defend- 
ant's employe,  in  control  of  the  car,  "  negligently  and 
unlawfully  permitted  him,  the  said  plaintiff,  to  alight 
from  the  front  platform  of  said  car,  so  under  his  charge, 
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whUe  the  same  was  in  motion,  and  that,  while  in  the 
act  of  so  alighting  from  said  car  as  aforesaid,  the  said 
servant  of  the  defendant  carelessly  and  negligently,  and 
without  any  fault  of  plaintiff,  ran  said  car  upon  and 
against  the  plaintiff,  and  Ifenocked  him  down  and  ran  the 
wheels  of  said  car  over,  upon  and  across  the  right  leg  of 
plaintiff.*' 

In  the  second  count  it  is  alleged  that  "the  plaintiff, 
with  the  knowledge,  consent  and  permission  of  the 
employe  of  defendant,  so  in  charge  and  control  of  said 
car  as  aforesaid,  attempted  to  alight  from  the  front 
platform  of  said  car,  but  before  plaintiff  had  time  and 
opportunity  to  safely  alight  therefrom  the  said  employe 
of  defendant,  so  in  charge  of  said  car  as  aforesaid, 
suddenly,  carelessly  and  negligently  started  said  car 
forward,  and  carelessly  and  negligently,  and  withv»,ut 
fault  or  negligence  upon  the  part  of  plaintiff.  c;aused 
said  car  to  run  upon  and  against  the  pbuitiS,  knocking 
him  down,  an^  carelessly  and  negligently  ran  the  wheels 
of  said  car  over,  upon  and  across  the  right  leg  of  plain- 
tiff," etc. 

Defendant  claims  that  these  specifications  of  negli- 
gence are  not  sustained  by  the  evidence,  inasmuch  as 
(in  addition  to  the  facts  already  stated)  it  api)eared 
that  the  brake  on  the  front  platform  of  the  car  was  not 
in  good  order. 

The  contention  is  that  the  injury  is  attributable, 
not  to  the  negligence  alleged  of  the  driver,  but  to  the 
defective  brake  which  is  not  complained  of  in  the 
pleading. 

The  driver  had  knowledge  of  the  condition  of  the 
brake.  It  would  not  catch  and  stand  fast,  and  thus 
hold  the  car,  unless  continually  held  by  the  person  in 
charge.  On  the  occasion  of  this  mishap,  as  the  driver 
admitted,  the  moment  he  "let  go  of  the  brake,"  it 
"[the  car]  started;  the  brake  flew  loose."  He  then 
was  in  the  act  of  helping  the  boy  down  the  step.     The 
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evidence,  we  think,  fairly  justified  an  inference  of  neg- 
ligence on  the  driver's  part  in  letting  go  the  brake  so 
soon,  in  view  of  its  condition ;  and  that  the  injury 
resulted  from  that  negligence.  The  court  closely  con- 
fined the  scope  of  liability  to  the  case  made  by  the  peti- 
tion, and  instructed  the  jury  expressly  that  plaintiff 
could  not  recover  "on  account  of  any  injury  which  may 
Have  happened  to  him  solely  through,  by  or  on  account 
of  any  defect  in  the  brake  of  said  car." 

Whether  this  was  an  entirely  accurate  statement  of 
law  for  this  case,  we  need  not  stop  to  consider.  Plain- 
tiff did  not  except  to  it.  The  defendant  asked  and 
obtained  it  from  the  court,  and  it  certainly  presented  a 
view  of  the  law  quite  as  favorable  to  defendant  as  it  was 
entitled  to  on  this  part  of  the  case.    . 

II.  Defendant  next  insists  that  the  cause  should 
have  been  taken  from  the  jury,  and  that  the  facts  dis- 
close no  ground  for  plaintiff's  judgment. 

The  plaintiff  got  on  the  car  a  few  blocks  from  his 
home.  He  knew  the  driver  and  asked  him  for  a  ride. 
The  driver  consented,  stopi)ed  the  car  and  took  him 
aboard.  He  paid  no  fare.  The  Immediate  circumstances 
of  his  accident  in  getting  off  have  been  already 
stated. 

Plaintiff  was  lawfully  upon  the  car.  By  consenting 
to  his  riding  there,  defendant  became  bound  to  exercise 
toward  him  the  same  care  as  toward  other  passen- 
gers. This  is  a  necessary  and  plain  deduction  from 
decisions  heretofore  rendered  on  this  subject  in  Mis- 
souri {Muehlhausen  v.  Railroad  (1886),  91  Mo.  832; 
Whitehead  v.  Railroad  (1889),  99  Mo.  270),  so  it  is 
unnecessary  to  discuss  the  proposition  as  an  original 
one. 

That  the  act  of  the  driver  ( in  letting  go  the  brake 
before  the  boy  had  safely  cleared  the  car )  might  reason- 
ably be  found  negligent,  we  think  very  clear.  That  the 
act  might  also  fairly  be  found  to  have  caused  plaintiff  *s 
injury,  seems  equally  evident. 
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There  are,  no  doabt,  certain  contradictions  in  the 
-statements  of  some  of  the  witnesses,  but  that  is  a  matter  ' 
with  which  we  have  no  present  concern.  In  determin- 
ing whether  the  cause  should  go  to  the  jury,  we  must 
give  plaintiff  the  benefit  of  the  most  favorable  view  of 
his  facts  and  of  every  reasonable  inference  therefrom. 
So  viewed,  we  think  this  case  is  one  for  triers  of  fact  to 
decide,  and  that  there  was  no  error  in  submitting  it  for 
their  action. 

III.  It  is  moreover  claimed  that  the  award  of  dam- 
ages ($3,000)  is  excessive.  The  evidence  touching  the 
nature  and  extent  of  plaintiff's  injuries  was  given  by 
the  boy's  father,  by  the  two  physicians  who  attended 
and  examined  him,  as  well  as  by  several  bystanders 
who  helped  plaintiff  out  from  under  the  car.  The 
wound  was  both  contused  and  lacerated,  some  eight  or 
ten  inches  long,  and  three  inches  wide,  near  the  knee, 
and  soon  became  an  aggravated  ulceration.  Gangrene 
set  in.  He  suffered  severe  pain,  was  confined  to  bed  for 
three  months,  and,  at  the  time  of  the  trial  ( eight  months 
after  the  accident ),  the  wound  was  yet  open  and  unhealed. 
Both  physicians  concurred  in  the  opinion  that  the  injury 
was  permanent,  and  that  plaintiff  would  always  be  obliged 
to  walk  with  a  limp,  owing  to  the  loss  of  muscular  tissue, 
and  could  not  straighten  out  his  leg.  The  testimony  on 
this  point  was  not  contradicted  in  any  particular. 

All  the  evidence  shows  that  plaintiff  is  a  mere  child, 
though  his  exact  age  does  not  appear.  It  is  stated  in 
the  petition  at  six  years,  but  the  general  denial  of  the 
answer  prevents  our  accepting  that  statement  as  a  fact. 
He  was  before  the  circuit  court  and  jury,  but  was  not 
called  as  a  witness ;  all  the  references  to  him  through- 
out the  trial  indicate  that  he  is  quite  young.  In  view 
of  that  fact,  and  of  the  permanent  nature  of  the  injury, 
we  do  not  consider  the  assessment  of  his  damages  at 
$3,000  excessive.  It  certainly  does  not  appear  exorbi- 
tant, or  even  to  suggest  the  propriety  of  any  revisory 
pruning  by  this  court. 
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IV.  It  is  further  assigned  that  the  court  erred  in 
its  instructions  touching  the  measure  of  recovery.  The 
error  claimed  is  in  the  fourth,  given  for  plaintiff,  which 
(as  vre  shall  later  have  occasion  to  refer  to  its  language 
on  another  point)  had  better  be  quoted  in  full,  viz.: 

**4.  The  court  instructs  the  jury  that  the  defend- 
ant as  a  street  railway  company  is  responsible  to  its  pas- 
sengers for  the  careless  and  negligent  acts  of  its  servants 
and  agents  employed  by  it  in  running  and  managing  its 
cars,  and  that  the  defendant,  as  such  street  railway 
company,  is  bound  to  exercise  reasonable  care  and  vigi- 
lance in  carrying  its  passengers  to  their  destination,  and 
is  bound  to  allow  a  reasonable  and  suflBcient  time  to 
enable  such  passengers  to  safely  alight  from  its  cars ; 
if  the  jury  believe  from  the  evidence  in  this  case  that 
the  car  in  which  the  plaintiff  was  transported  was  not 
allowed  to  remain  standing  still  such  a  reasonable  and 
sufficient  length  of  time  as  to  enable  the  plaintiff,  by  the 
exercise  of  reasonable  diligence,  to  safely  alight  from 
the  said  car,  but,  while  the  plaintiff  was  using  reason- 
able diligence  in  alighting  from  said  car,  it  was  by  the 
defendant's  servant  negligently  and  carelessly  permitted 
suddenly  to  jerk  and  start,  by  reason  of  which  sudden 
jerking  and  starting  of  said  car  the  plaintiff  was  precip- 
itated under  said  car  and  injured  as  alleged  in  the  peti- 
tion, the  jury  should  find  the  issues  for  plaintiff  in  this 
case  and  assess  his  damages  at  such  sum,  not  exceeding 
$25,000,  as  they  may  believe  from  the  evidence  he  is 
entitled.'' 

Along  with  this  was  another  instruction,  given  at 
the  instance  of  plaintiff,  touching  the  damages,  as 
follows : 

*'2.  The  court  instructs  the  jury  that,  if  they  find 
for  the  plaintiff,  in  assessing  the  damages  they  should 
take  into  consideration  the  age  and  situation  of  plaintiff, 
his  bodily  suffering  and  mental  anguish  resulting  from 
the  injury  received,  the  extent  and  permanency  of  the 
injury  sustained  ;  but  in  no  case  shall  they  find  in  a 
greater  amount  than  $25,000." 
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Did  the  fourth  instruction  stand  alone,  and  its 
bearing  on  the  result  of  the  trial  seem  to  us  prejudicial 
to  defendant  (as  in  Hawes  v.  Stock  Yards  Co.  (1890), 
103  Mo.  60),  the  case  would  have  a  decidedly  different 
aspect  from  that  it  now  presents.  Here  the  objection- 
able instruction  (whose  chief  fault  is  generality)  is 
accompanied  by  another,  stating  the  proper  legal  ele- 
ments going  to  make  up  plaintiff's  measure  of  compen- 
sation ;  while  the  verdict  following  seems  reasonable, 
and  plainly  within  the  limitations  marked  by  the  more 
particular  instruction. 

It  is  our  duty  not  to  reverse  a  judgment  for  any 
error  not  materially  affecting  the  substantial  rights  of 
the  adverse  party.  R.  S.  1889,  sees.  2303,  2100.  Read- 
ing these  instructions  together,  it  is  not  clear  that  the 
fourth  can  fairly  be  held  erroneous  in  the  circumstances ; 
but,  even  if  it  be,  we  think  it  likewise  appears  to  have 
had  no  injurious  effect  upon  the  result  pf  the  litigation. 
It  does  not,  therefore,  furnish  sufficient  cause  for  a 
reversal. 

V.  But  the  fourth  instruction  for  plaintiff  is 
challenged  from  another  standpoint.  It  is  said  that  it 
makes  defendant  liable  for  failing  to  allow  the  car  "  to 
remain  standing  still  such  a  reasonable  and  sufficient 
length  of  time  as  to  enable  the  plaintiff,"  etc.,  "to  safely 
alight,"  and  that  no  such  cause  of  action  appears  in  the 
petition.  But  it  is  plain,  on  reading  the  instruction 
through,  that  the  finding  of  the  fact  just  referred  to  is 
introduced  merely  as  preliminp-ry  to  the  finding  of  neg- 
ligence in  suddenly  starting  the  car  while  plaintiff  was 
alighting  from  it.  The  instruction,  we  think,  cannot 
fairly  be  regarded  as  reaching  outside  the  paper  case 
for  issues. 

VI.  Defendant  also  complains  of  the  modification 
of  its  request  for  instruction,  numbered  1,  as  shown  in 
the  statement  preceding  this  opinion. 

The  court  had  already  told  the  jury  that  there 
could  be  no  recovery  for  any  injury  resulting  **  solely 
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through,  by  or  on  account  of  any  defect  in  the  brake. '^ 
The  request  numbered  1  did  no  more  than  put  that 
identical  proposition  in  another  shape.  The  modifica- 
tion by  the  court  does  not  substantially  change  the 
legal  effect  of  the  original  request,  except  in  so  far 
as  it  restates,  at  the  close,  the  theory  of  the  case 
embodied  in  the  instructions  for  plaintiff,  touching  the 
negligence  of  the  driver,  which  theory  we  have  already 
discussed  and  approved  in  previous  paragraphs  of  this 
opinion. 

VII.  The  refusal  of  defendant's  request  numbered 
7  was  not  error.  Whatever  of  legal  principle  it  con- 
tained, materially  bearing  on  the  facts,  was  already 
before  the  jury.  The  court  should  be  commended  for 
not  increasing  the  number  of  instructions,  unnecessarily, 
by  mere  repetition. 

VIII.  Another  assignment  of  error  is  based  upon 
the  refusal  of  defendant's  request  for  instruction  num- 
bered 10  in  these  words : 

"The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Orley  Buck  got  off  of  said  car, 
and,  when  said  car  started,  tried  to  get  on  said  car  and 
in  consequence  thereof  was  hurt,  the  jury  wjU  find  for 
defendant.'' 

After  a  careful  examination  of  the  record,  we  find 
no  testimony  fairly  tending  to  support  that  request,  and 
it  was,  therefore,  properly  refused.  There  is  no  evidence 
that  plaintiff  had  cleared  the  car  and  then  tried  to  get 
on,  after  it  started.  The  testimony  that  he  seized  the 
iron  railing  of  the  dashboard,  when  the  car  moved 
suddenly  forward,  plainly  shows  that  it  was  not  with 
the  purpose  of  getting  aboard  the  car,  but  in  the 
endeavor  to  save  himself  from  the  danger  of  getting 
under  the  car,  which  the  unexpected  movement  of  the 
latter  created.  All  the  evidence  shows  that  he  had 
asked  to  get  off  and  was  in  the  act  of  doing  so,  with 
the  help  of  the  driver,  when  the  abrupt  start  took  place 
and  did  the  damage. 
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IX.  Furthermore,  the  circuit  judge  in  the  bill  of 
exceptions  certifies  that  request  numbered  10  waa 
refused  because  it  "was  offered  while  the  closing  argu- 
ment was  being  made  and  ten  minutes  before  the  jury 
was  permitted  to  retire  for  consideration  of  the  case." 

Our  statute  declares  that,  "when  the  evidence  is 
concluded,  and  before  the  case  is  argued  or  submitted  to 
the  jury,  or  to  the  court  sitting  as  a  jury,  either  party 
may  move  the  court  to  give  instructions  on  any  point  of 
law  arising  in  the  cause,"  etc.     R.  S.  1889,  sec,  2188. 

The  instruction  here  in  question  relates  merely  to 
the  general  issues  in  the  case.  There  is  nothing  before 
us  to  show  that  it  was  called  for  by  anything  that  had 
happened  during  the  argument ;  nor  does  it  bear,  on  its 
face,  any  indication  that  it  was  suggested  or  made 
necessary  by  occurrences  that  took  place  after  the  other 
instructions  were  given. 

We  are  of  opinion  that  the  orderly  and  e£Bcient 
dispatch  of  business  in  the  trial  court  demands  that  the 
judge  thereof  be  invested  with  some  discretion  on  this 
subject,  as  on  many  others,  and  that  h6  may  properly 
insist,  ordinarily,  on  the  presentation  of  requests  for 
instruction^  before  the  argument  begins.  We  should 
assume  that  he  is  actuated  in  his  course  by  a  desire  to 
do  full  justice  in  the  particular  case,  and  he  certainly 
has  a  closer  and  better  view  of  the  trial  than  we  obtaui 
from  a  record.  When  an  instruction  is  asked,  bs  in  this 
instance,  out  of  the  order  defined  by  the  statute  quoted, 
we  think  it  rests  in  the  sound  discretion  of  the  court  to 
determine  whether  or  not  the  interests  of  justice  require 
it  to  be  given,  and  that,  to  predicate  error  upon  its 
refusal,  some  showing  should  be  made  (beyond  tiie 
mere  correctness  of  the  request ),  indicating  an  abuse  of 
that  discretion.    No  such  showing  is  made  in  this  case. 

What  circumstances,  if  any,  will  warrant  or  demand 
the  giving  of  an  instruction  a^;  a  later  period  than  tbe 
opening  of  the  argument  ( if  the  cause  be  argued ),  thfe 
appeal  does  not  call  upon  us  to  say.  .We  express  w> 
(Opinion  on  that  point  j  but  we  hold  that  the  circuit  court 
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is  not  bound,  merely  because  asked,  to  give  an  instruc- 
tion, presented  for  the  first  time,  as  here,  during  the 
closing  argument  to  the  jury.  Posey  v.  Patton  ( 1891 ), 
109  N.  C.  456. 

Judge  Brace  concurs  in  this  paragraph,  but  Chief 
Justice  Sherwood  and  Judge  Black  are  of  opinion  that 
the  court  should  give  any  correct  and  pertinent  instruc- 
tion, if  requested  at  any  time  before  the  cause  finally 
goes  to  the  jury,  as  in  the"  present  instance. 

X.  We  have  noticed  all  the  assignments  of  error 
that  appear  to  merit  remark,  and,  finding  none  of  them 
well  taken,  aflSrm  the  judgment. 

Except  as  indicated  in  the  ninth  paragraph,  all  the 
judges  of  this  division  concur  fully  in  this  opinion. 


Mahaney  v.  The  St.  Louis  &  Hannibal  Railroad 
'  Company,  AppellarU. 


4. 


division  two. 


Practice:  quaupioation  op  juror.  The  finding  of  the  trial 
court  respecting  qualifications  of  a  juror  will  not  be  disturbed  on 
appeal,  unless  it  is  clearly  against  the  evidence. 

: .    SemhlSf  that  a  chaUenge  for  cause  to  a  juror  who 

is  a  cousin  of  the  wife  of  one  of  the  parties,  and  who  conveys  the 
impression  that  he  might  be  more  favorably  inclined  to  his  evi- 
dence than  to  that  of  the  other  party,  ought  to  be  sustained. 

Personal  Injuries :  evidence.  Evidence  that  the  plaintiff  was 
married,  and  as  to  the  number  and  ages  of  his  children,  is  inadmis- 
sible in  evidence  in  an  action  for  personal  injuries. 


: :  SUBSEQUENT  BEPAIRS.  Evidence  of  repairs  of  a  rail- 
road track  made  six  months  after  an  injury  charged  to  result  from 
a  defect  therein  is  inadmissible  in  an  action  for  such  injury. 

5.  Praetioe :  ncPEACHiNa  witness.  The  foundation  for  the  impeach- 
ment of  a  witness  by  proof  of  oontradictoiy  statements  held 
wiffic^ntly  laid  in  this  case* 
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6.     :  IMPROPER  REMARKS  OF  COUNSEL.     Improper  remarks  of 

counsel,  in  order  to  be  reviewed  by  the  appellate  court,  must  be 
objected  to  when  made. 

7.  Negligenoe:  servant's  knowledge  of  defeots:  question  for 
JURY.  Knowledge  on  the  part  of  a  servant  of  a  defect  in  a  railroad 
track  which  caused  the  injuries  for  which  he  sues  is  a  matter  for 
the  jury,  where  different  conclusions  might  be  drawn  from  the 
evidence  on  such  question. 

8.     : .    So  the  servant's  knowledge  of  the  unsafe  condition 

of  the  track,  if  in  fact  unsafe,  will  not  defeat  a  recovery,  if  it  was 
not  so  dangerous  as  to  threaten  immediate  danger,  or  if  he  mi^t 
tiave  reasonably  supposed  that  he  could  safely  work  on  it  with  the 
use  of  care  and  caution. 

Appeal  from  Hannibal  Court  of  Common  Pleas. — Hok. 
Thos.  H.  Bacon,  Judge. 

Reversed  and  remanded. 

James  H.  Orr  and  Elijah  Robinson  for  appellant. 

( 1 )  Daniel  Archdeacon,  on  his  voir  dire^  said  that 
his  relation  to  plaintiff  would  influence  his  verdict,  and 
he  should,  therefore,  have  been  excused  by  the  court. 
Railroad  n.  Adler^  66  111.  344;  Davenport  Co.  v. 
Davenport^  13  Iowa,  229.  (2)  The  court  erred  in  per- 
mitting plaintiff  to  prove  that  he  was  a  poor  man,  a 
married  man  and  the  number  of  his  children,  their  ages, 
etc.  This  testimony  had  no  legitimate  bearing  on  the 
issues  made  by  the  pleadings,  and  was  calculated  to 
work  to  the  prejudice  of  the  defendant  by  arousing  the 
sympathies  of  the  jurors  in  favor  of  the  plaintiff. 
Railroad  v.  Bayfield^  37  Mich.  205 ;  Railroad  v.  Bockes^ 
65  111.  379;  Railroad  v.  Butler,  57  Pa.  St.  335;  Beord 
V.  Sheldon,  13  111.  64 ;  Railroad  v.  Moranda,  93  HI.  802 ; 
Railroad  v.  Oower,  85  Tenn.  465;  Joliet  v.  Conway,  119 
111.  489;  Railroad  v.  Lyde,  57  Texas,  505;  Hunt  v. 
Railroad,  26  La.  363 ;  Railroad  v.  Roy,  1  Am.  &  Eng. 
R.  R.  Cases,  225;  Railroad  v.  Bush,  101  Ind.  682; 
Overholt  v.  Vieths,  93  Mo.  422 ;  Stephens  v.  Radlroad^ 
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96  Mo.  214.  (3)  The  closing  argument  of  plaintiff's 
attorney  was  calculated  to  prejudice  the  minds  of  the 
jurors,  especially  in  view  of  the  testimony  that  had 
been  introduced  by  plaintiff  as  to  his  condition  in  life, 
and  that  he  was  a  married  man  with  two  small  children, 
etc.  Brown  n,  Swineford^  44  Wis.  282 ;  People  v. 
Mitchell,  62  Cal.  411 ;  Ins.  Co.  v.  Oheever,  36  Oh.  St. 
201 ;  People  d.  Quinn,  123  111.  347 ;  People  v.  McDon- 
ald, 126  111.  153 ;  State  v.  Lee,  66  Mo.  165 ;  State  v. 
Jackson,  95  Mo.  654.  (4)  The  court  erred  in  peiinit- 
ting  the  doctor  to  testify  as  to  the  danger  attending 
such  operations  as  the  amputation  of  plaintiff's  leg, 
and  the  per  cent,  of  such  operations  that  prove  fatal. 
This  testimony  did  not  throw  any  light  on  any  question 
which  the  jurors  were  called  upon  to  consider,  and  was 
calculated  to  create  a  prejudice.  Miley  v.  Railroad,  8 
N.  T.  (S.  C.)  455.  (5)  The  defendant  should  have 
been  permitted  to  impeach  the  witness  Craig.  ( 6 )  Plain- 
tiff's  instruction,  numbered  2,  should  not  have  been 
given.  It  was  simply  an  abstract  proposition  of  law, 
and  even  if  correct  was  not  applicable  to  any  fact  in 
evidence.  It  partook  of  the  nature  of  a  lecture  more 
than  of  an  instruction,  and  would  have  been  more 
appropriate  in  an  argument  for  the  plaintiff  than  in  the 
court's  instructions.  It  was  calculated  to  mislead  the 
jury.  Haegelet.  Stote  Co.,  29  Mo.  App.  486.  (7)  The 
third  instruction  given  for  plaintiff  is  subject  to  two 
objections:  First.  It  assumed  that  the  defendant's 
trskck  was  defective.  This  was  one  of  the  principal 
issues  in  the  case,  and  an  instruction  which  assumed 
the  existence  of  that  fact  was  very  prejudicial  to  the 
defendant  and  clearly  erroneous.  Stoker  v.  Railroad, 
91  Mo.  509;  Stocker  v.  Green,  94  Mo.  280 ;  Kramer  v. 
Mason,  96  Mo.  559  ;  Liggett  v.  Morgan,  98  Mo.  39 ; 
Robertson  v.  Drane,  100  Mo.  273.  Second.  If  the 
track  was  devfective,  and  plaintiff  had  knowledge  of  that 
fact,  then  he  assumed  the  risk,  regardless  of  what  his 
Voju  108—13 
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opinion  may  have  been  as  to  whether  the  defect  increased 
the  danger.  Reeves'  Domestic  Rel.,  p,  465,  note; 
Sdyden  v.  Smithville^  29  Conn.  548 ;  Cooley  on  Torts, 
p.  551;  Suleti  v.  Railroad^  67  Mo.  239.  The  sixth 
instruction  is  subject  to  the  same  objection.  ( 8 ) 
Instruction,  numbered  7,  withdrew  from  the  jury  entirely 
the  consideration  of  the  question  of  negligence  on  the 
part  of  the  plaintiff.  Clay  v.  Railroad^  17  Mo.  App. 
629.  (9)  Defendant's  instruction,  numbered  4,  should 
have  been  given.  If  the  defendant's  track  was  defect- 
ive, and  if  plaintiff  knew  of  such  defect  and  entered 
into  and  continued  in  the  defendant's  service  notwith- 
standing such  defective  track,  then  he  unquestionably 
assumed  the  risks  incident  to  such  defective  track. 
Noland  tj.  ShicTcle^  3  Mo.  App.  300 ;  Cummins  o. 
Collins^  61  Mo.  620 ;  Devitt  v.  Railroad^  50  Mo.  305 ; 
Smith  V.  Railroad^  69  Mo.  82 ;  Porter  v.  Railroad^  71 
Mo.  66.  (10)  Defendant's  instructions,  numbered  15 
and  27,  should  have  been  given.  ( 11 )  The  court  erred 
in  permitting  the  plaintiff  to  prove  that  the  track  in 
question  had  been*  repaired  or  changed  more  than  six 
months  after  the  accident.  Parker  v.  Portland  Co,, 
69  Me.  173 ;  Dougan  v.  Trans.  Co,,  56  N.  Y.  1 ;  Baird 
V.  Daly,  68  N.  Y.  547;.  Dale  v.  Railroad,  73  N.  Y.  468 ; 
Reed  v.  Railroad,  45  N.  Y.  574;  Salter s  v.  Canal  Co., 
8  Hun,  338 ;  Hudson  v.  Railroad,  59  Iowa,  681 :  Morse 
V.  Railroad,  30  Minn.  465;  Motley  t).  Carpet  Co.,  51 
Conn.  524;  Ely  v.  Railroad,  77  Mo.  34;  Hipsley  v. 
Railroad,  88  Mo.  354. 

Harrison  &  Mahan  for  respondent. 

( 1 )  The  juror,  Daniel  Archdeacon,  was  competent. 
It  is  a  mixed  question  of  law  and  fact,  and  the  finding 
of  the  trial  court  ought  not  to  be  disturbed.  All  doubts 
should  be  resolved  in  favor  of  the  finding.  McCarthy 
%.  Railroad,  92  Mo.  506;  State  v.  Cunningham,  100 
Mo.  382 ;  Montgomery  v.  Railroad,  90  Mo.  446 ;  State 
ex  rel.  v.  Bank,  80  Mo.  626;  Hudson  v.  Railroad^  63 
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Mo.  625.  ( 2 )  When  this  case  was  tried  the  right  to 
show  the  number  and  ages  of  plaintiff's  children  had 
been  more  than  once  aflBirmed  in  this  state.  It  had  been 
the  law  for  more  than  twenty  years.  It  is  now  conceded 
that  Stephens  v.  Railroad^  96  Mo.  214,  settles  the  doc- 
trine the  other  way.  But  respondent  confidently  asserts 
that  his  instruction,  numbered  8,  cures  the  error.  It  is 
as  follows :  "If  the  jury  find  for  the  plaiutiff,  they  will 
assess  his  damages  at  such  sum  as  they  believe  from  the 
evidence  he  has  sustained,  taking  into  consideration  the 
pain  and  anguish,  mental  and  physical,  the  loss  of  his 
leg  and  other  injuries  sustained,  not  to  exceed  $10,000." 
This  is  a  specific  instruction  as  to  measure  of  damages, 
and  confines  the  compensation  to  injuries  sustained. 
Stephens  v.  Railroad^  96  Mo.  214 ;  Dayharsh  v.  Rail- 
road^ 103  Mo.  577.  (3)  The  bill  of  exceptions 
shows  that  no  objection  was  made  or  exception  saved 
to  the  alleged  improper  remarks  of  counsel,  and  for  that 
reason  no  such  question  is  before  the  court.  State  v. 
Carter^  98  Mo.  181;  SideJcum  v.  Railroad^  93  Mo. 
407 ;  State  v.  West,  95  Mo.  142 ;  1  Thompson  on  Trials, 
p.  745.  The  alleged  improper  remarks,  if  any  were 
made,  should  have  been  preserved  in  the  record.  This 
was  not  done.  They  were  simply  recited  in  motion 
for  new  trial,  and  sworn  to  by  one  of  appellant's  counsel. 
This  is  absolutely  no  proof  of  the  fact  that  the  alleged 
remarks  were  made.  State  v.  McBaniel,  94  Mo.  302 ; 
State  V.  Bulling  J  15  S.  W.  Rep.  (Mo.)  367 ;  Norton  v. 
Railroad,  40  Mo.  App.  643 ;  State  v.  Forsythe,  89  Mo. 
667 ;  Skaggs  v.  CHven,  29  Mo.  App.  612 ;  State  v.  Carter, 
98  Mo.  181.  (4 )  There  was  no  error  in  permitting  the 
attending  physician  to  testify  as  to  probable  results  of 
the  injury,  its  nature,  and  the  mode  and  effect  of  med- 
ical and  surgical  treatment.  Abbott's  Trial  Evidence,  p. 
«00 ;  Railroad  v.  Baddely,  5  Am.  Rep.  71 ;  Briant  v. 
Trimmer,  47  N.  Y.  96 ;  Matson  v.  Railroad,  35  N.  T. 
487 ;  Barber  v.  Merriam,  11  Allen,  322 ;  Railroad  v. 
Wright^  16  N.  E.  Rep.  162 ;  Peterson  v.  Railroad^  38 
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ISr.  W.  Rep.  486 ;  Railroad  n.  Or  isle,  19  N.  E.  Rep.  310; 
Thompson  v.  Ish^  99  Mo.  174.  (5)  The  appellant  did 
not  lay  a  sufficient  foundation  for  the  impeachment  of 
Craig.  There  was  neither  time,  place,  person  or  circum- 
stances sufficiently  stated.  Bohart  v.  Btu:7ianan^  50 
Mo.  201 ;  Baker  v,  Shaw,  35  Mo.  App.  611 ;  State  v. 
Foye,  53  Mo.  336.  (6)  Respondent's  instructions  pre- 
sented the  case  fully,  fairly  and  impartially,  and  have 
been  approved  repeatedly  in  this  state.  Porter  v.  Rail- 
road, 71  Mo.  66;  Siela  v.  Railroad,  82  Mo.  430; 
Whalen  v.  Railroad,  60  Mo.  320 ;  Lewis  v.  Railroad, 
59  Mo.  495.  The  instructions  do  not  assume  the  exist- 
ence of  any  fact.  They  are  to  be  taken  together,  and 
when  so  read  they  present  every  element  of  the  case 
even  more  favorably  to  appellant  than  necessary. 
Ridenhour  v.  Railroad,  102  Mo.  270 ;  Whalen  v.  Rail- 
road, 60  Mo.  323.  The  court  fully  and  elaborately  pre- 
sented resj^ondent's  negligence  in  defendant's  instruc- 
tions, numbered  28  and  30,  and  in  the  court's  instruction, 
numbered  11.  The  court  did  not  commit  error  in  giving 
the  instruction,  numbered  7.  SideJcum  v.  Railroad,  93 
Mo.  406 ;  McKeon  v.  Railroad,  43  Mo.  405.  It  is  the 
duty  of  appellant  to  plead  and  prove  contributory  negli- 
gence, and  ask  instructions  on  such  defense.  Hudson 
t).  Railroad,  101  Mo.  29 ;  Hiickshold  v.  Railroad,  90 
Mo.  548 ;  Donovan  v.  Railroad,  89  Mo.  147.  (8)  The 
court  gave  thirteen  instructions  asked  by  appellant,  and 
refused  thirty-six ;  and  in  addition  gave  for  appellant 
four  instructions  of  its  own  motion.  It  is  believed  that 
the  instructions  given  for  appellant  fully  presented  every 
element  of  defense.  Crenshaw  v.  Summer,  56  Mo.  617 ; 
Norton  v.  Railroad,  40  Mo.  App.  646.  A  multiplicity 
of  instructions  has  often  been  condemned  in  other 
states.  Haney  tJ.  Caldwell,  43  Ark.  184 ;  Irgram  v. 
State,  62  Miss.  142 ;  Hamilton  v.  People,  29  Mich.  173. 
The  instructions  given  are,  as  a  whole,  harmonious  and 
consistent  with  each  other,  and  fully  present  the  law. 
Karle  v.  Railroad,  55  Mo.  476 ;  McKeon  v.  Railroad^ 


Digitized  by 


Google 


VOL.   108,   OCTOBER  TERM,  1891.  197 

Mahaney  ▼.  The  St.  Louis  &  H.  Ry.  Co. 

43  Mo.  405  ;  Boll&r  v.  Cohen,  42  Mo.  App.  97.  ( 9 )  One 
witness  in  I'espondent's  behalf  testified  that  the  track 
had  been  changed  from  two  to  three  months  after  the 
accident.  Appellant  proved  by  its  general  manager, 
E.  C.  Case ;  its  track  foreman,  John  Kersey  ;  its  master 
mechanic,  Richard  Whalen,  and  two  other  witnesses, 
that  the  track  had  been  changed  six  months  after  the 
accident.  Even  if  there  was  error  appellant  cannot  com- 
plain. Railroad  v.  Wiebe,  36  Am.  &  Eng.  R.  R.  Cases, 
642 ;  S/iaw  v.  Bryan,  39  Mo.  App.  523.  Such  evidence 
did  not  *'  originate  an  inference  or  implied  admission  of 
negligence."  There  was  abundant  evidence  to  show  the 
condition  of  the  fuel  track  at  the  time  of  the  injury. 
Orifflth  V.  Railroad,  98  Mo.  175 ;  Griffith  v.  Oillum,  31 
Mo.  App.  33;  Roe  v.  City,  100  Mo.  192. 

Gantt,  p.  J. — This  is  an  action  for  personal  injury, 
the  loss  of  a  leg,  by  the  plaintiff,  who  was  acting  as  a 
roustabout  in  the  employ  of  defendant.  At  the  time  of 
the  accident,  he  was  riding  on  the  pilot,  of  an  engine, 
that  was  placing  some  cars  on  a  fuel  track.  The  negli- 
gence complained  of  was  the  defective  condition  of  this 
track.  It  was  charged  to  have  been  so  uneven,  that 
plaintiff,  without  his  fault,  was  thrown  from  the  pilot 
and  his  leg  crushed  by  the  engine  passing  over  it.  The 
answer  was  a  general  denial  and  contributory  negli- 
gence. 

On  the  trial  the  testimony  on  the  part  of  plaintiff 
tended  to  show  that  defendant's  fuel  track  was  out  of 
repair,  as  charged  in  the  petition,  and  that  plaintiff,  who 
was  at  the  time  assisting  in  taking  a  car  from  said  track, 
fell  from  defendant's  engine,  which  ran  over  him,  neces- 
sitating the  amputation  of  his  leg. 

The  testimony  on  the  part  of  the  defendant  tended 
to  show  that  the  defendant's  said  track  was  in  reason- 
ably good  condition,  and  that  plaintiff  was  flirting  with 
some  women,  and  not  giving  attention  to  his  business, 
and,  hence,  the  accident. 
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A  number  of  witnesses  testified  that  plaintiff  had 
frequently  switched  cars  on  and  oflf  this  track  prior  to 
the  accident,  and  was  perfectly  familiar  with  it;  while 
plaintiff  himself  testified  that  he  had  been  at  work  on 
this  track  switching  cars  twice  within  a  month  next 
before  the  accident,  and  had  within  two  or  three  months 
prior  to  the  accident  been  on  the  lime-kiln  track  a  dozen 
or  more  times  ;  and  the  two  tracks  were  parallel  to  each 
other,  and  only  a  few  feet  apart.  The  fuel  track,  on 
which  plaintiff  was  injured,  was  only  two  hundred  or 
three  hundred  feet  in  length,  and  was  used  only  for  the 
purpose  of  depositing  cars  of  fuel  to  be  unloaded  by  the 
lime  company. 

On  the  trial  the  plaintiff  was  permitted,  against  the 
objection  of  the  defendant,  to  show  his  condition  in  life ; 
that  he  was  a  married  man,  the  number  of  his  children, 
etc.  He  was  also  permitted,  against  defendant's  objec- 
tion, to  show  that  the  amputation  of  his  leg  was  a  very 
dangerous  operation ;  that  it  frequently  proved  fatal, 
etc.  He  was  also  permitted,  against  the  defendant's 
objections,  to  show  that  the  track,  at  the  point  where 
he  was  injured,  was  subsequently  repaired.  This  was 
done  six  or  eight  months  after  the  accident. 

Defendant  undertook  to  impeach  the  testimony  of 
one  Wm.  Craig,  a  witness  for  plaintiff,  by  showing  that 
he  had  made  statements  different  from  his  testimony.- 
To  lay  the  foundation,  defendant's  counsel  asked  said 
witness  if  he  had  not,  a  few  days  prior  to  the  time  of 
the  trial,  made  certain  statements  to  a  man  named 
Henry  Williams.  To  this  the  said  witness  replied  that 
he  did  not  know  Henry  Williams,  but  Harry  Williams 
was  the  man  to  whom  counsel  referred,  and  that  he  had 
not  made  such  statement  to  him,  or  anyone  else.  When 
said  Williams  was  called  J)y  defendant,  the  court  would 
not  permit  him  to  testify  to  what  Craig  had  said,  on  the 
ground  that  the  foundation  had  not  been  properly  laid. 

One  of  the  panel  of  jurors,  Daniel  Archdeacon,  on 
his  voir  dire^  said  that  the  plaintiff  was  a  second  or  third 
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cousin  of  his  (juror's)  wife,  and  that  this  fact  would 
influence  his  verdict.  Thereupon,  defendant  challenged 
him  for  cause,  but  its  challenge  was  overruled.  He 
then,  upon  examination,  said  he  could  render  a  fair  and 
impartial  verdict. 

Appellant  asked  forty-nine  instructions.  It  assigned 
as  error  the  refusal  to  give  thirty-six  of  these.  It  has 
been  more  considerate  of  this  court,  and  in  its  abstract 
only  presents  us  with  nizie  of  those  refused,  and  in  its  brief 
only  insists  that  four  of  these  were  improperly  refused, 
numbers  4,  6,  15  and  27,  and  complains  only  of  the 
second,  third,  sixth  and  seventh  of  those  given  for 
plaintiff. 

The  jury  returned  a  verdict  for  plaintiff  for  $5,000. 
From  this  defendant  appealed  to  this  court. 

I.  The  juror,  Archdeacon,  on  his  voir  dire^  stated 
the  plaintiff  was  second  or  third  cousin  to  his  wife. 
He  was  then  asked  by  counsel  for  defendant,  *' Would 
that  relationship  influence  you  in  coming  to  a  conclu- 
sion T'  He  answered,  "  Yes,  sir."  He  was  then  chal- 
lenged for  cause.  He  was  then  asked  by  plaintiff's 
counsel,  "Don't  you  believe  that  under  your  oath  you 
could  try  the  case  impartially  ?"  He  answered,  he  could 
if  it  was  his  brother.  Defendant  again  inquired, 
**  Don't  you  think  that  you  would  be  inclined  to  listen 
more  favorably  to  his  evidence  1  A.  Well,  I  might." 
The  defendant  challenged  the  juror  for  cause,  and  the 
court  overruled  the  challenge  and  defendant  excepted. 

The  finding  of  a  trial  court  as  to  the  qualification  of 
a  juror  ought  not  to  be  disturbed  unless  it  is  clearly 
against  the  evidence.  The  trial  judge  has  exceptional 
advantages  to  see  and  know  the  jurors.  Often  the 
manner  alone  and  tone  of  voice  may  indicate  prejudice 
or  bias,  or  the  want  of  either.  It  would  seem,  however, 
that  a  court  ought  to  have  no  difficulty  in  obtaining 
jurors  of  good  repute  who  are  in  no  way  related  to 
either  party.  While  we  would  hesitate  long  before 
reveising  this  case  for  this  action  alone,  we  think  it  is 
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a  precedent  not  to  be  followed.  This  juror  could  hardly 
be  said  to  have  that  impartiality  which  the  law  guaran- 
tees every  suitor. 

II.  On  the  trial  over  the  objection  of  defendant, 
the  court  pei-mitted  plaintiff  to  prove  he  was  a  married 
man,  and  had  one  child,  a  babe.  The  rule  is  now  settled 
in  this  stat«,  that  this  was  reversible  error.  Stephens  7>, 
Railroad^  96  Mo.  207 ;  Dayharsh  v.  Railroad^  103  Mo. 
670. 

III.  Plaintiff  offered,  and  the  court  admitted,  evi- 
dence against  the  objection  of  defendant,  that  some  six 
months  after  the  accident  to  plaintiff  defendant  repaired 
this  fuel  track,  built  it  up,  put  in  new  ties  and  good 
rails.  The  purpose  of  this  evidence  is  obvious.  It  has 
but  one  meaning.  It  was  calculated  to  induce  the  jury 
to  believe  the  repairs  were  made  by  defendant  because 
of  a  consciousness  that  its  track  was  defective  as  charged 
by  plaintiff.  In  permitting  this,  the  court  erred.  Hipsley 
V.  Railroad,  88  Mo.  348 ;  Brennan  v.  St.  Louis,  92  Mo. 
482 ;  Alcorn  v.  Railroad,  ante,  p.  81. 

IV.  The  court  erred  in  refusing  to  permit  defend- 
ant to  impeach  the  witness  Craig  by  the  witness  Wil- 
liams. Craig's  attention  was  called  to  the  time  and 
place  and  to  the  statements  made.  The  fact  that  Wil- 
liams was  designated  as  Henry,  when  his  name  was 
Harry,  was  of  no  consequence.  Craig  understood  who 
was  meant,  and  that  was  sufficient.  Nor  can  we  say 
the  evidence  was  merely  cumulative. 

V.  The  alleged  improper  remarks  of  counsel  in 
argument  were  not  objected  to  at  the  time,  and  cannot 
be  reviewed  by  us.     Sidekum  v.  Railroad,  93  Mo.  407. 

VI.  We  have  considered  the  objections  to  the 
instructions  given  for  the  plaintiff.  We  find  no  error 
in  them.  The  instruction,  numbered  2,  while  it  is 
unquestionably  the  law,  standing  alone,  is  an  abstrac- 
tion, and  would  not  aid  the  jury.  It  might  well  have 
been  omitted.  The  court  was  liberal  in  inatructions  for 
defendant. 
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The  only  question  that  arises  upon  those  given  and 
reused  is  whether  the  court  fully  instructed  upon  the 
liability  of  defendant,  if  plaintiff  knew  of  the  defective 
condition  of  the  fuel  track,  and  continued  to  work  on 
it  after  having  such  knowledge.  Without  going  over 
this  ground  in  an  extended  way,  it  is  sufficient  to  say, 
as  was  said  by  this  court  in  Soeder  v.  Railroad^  100 
Mo.  673:  "As  to  whether  there  was  a  substantial 
defect  in  the  track  occasioned  by  the  defective  rail  or 
whether  the  deceased  was  familiar  with  this  pai-ticular 
track  were  questions  also  for  the  jury,  as  diflferent  con- 
clusions might  be  drawn  from  the  evidence  on  these  sub- 
jects. Conceding,  however,  that  the  deceased  was  per- 
fectly familiar  with  this  track  and  remained  in 
defendant's  employment,  this  of  itself  would  not  have 
been  sufficient  to  defeat  a  recovery.  The  deceased's 
knowledge  of  the  unsafe  condition  of  the  track,  if  it  was 
unsafe,  would  not  defeat  a  recovery,  4f  it  was  not  so 
dangerous  as  to  threaten  immediate  danger,  or  if  he 
might  have  reasonably  supposed  that  he  could  safely 
work  about  it  by  the  use  of  care  and  caution.'  Huhn  i>. 
Railroad,  92  Mo.  440." 

By  qualifying  instruction,  numbered  4,  given  by 
the  court  of  its  own  motion,  to  conform  to  the  princi- 
ples laid  down  in  the  Soeder  and  Huhn  cases,  supra, 
the  rights  of  both  plaintiff  and  defendant  can  readily 
be  determined  by  the  jury.  The  cause  is  reversed  and 
remanded  for  a  new  trial.    All  concur. 
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J2?    ^^  The  State  v.  Rogers,  Appellant. 

174     «894  .  

98a  «454 
'—  *  DIVISION  TWO. 


1.  Criminal  Law:  defilembnt  of  ward.  The  crime  of  defiling  » 
female  under  eighteen  years  of  age,  by  one  to  whose  care  she  had 
been  confided,  does  not  depend  upon  the  character  or  reputation 
of  such  female  nor  upon  the  want  of  consent  on  her  part  The 
simple  act  of  carnal  knowledge  is  in  such  case  sufficient  to  consti- 
tute the  crime.    (R.  S.  1889,  sec.  848.) 

2.     : :  BViDBNCE.    In  a  prosecution  for  defiling  a  f emale^ 

ward,  evidence  on  the  part  of  the  defendant  that  she  had  made  a 
subsequent  engagement  to  meet  another  man  for  illicit  purposes 
and  had  been  detected  in  the  same  is  inadmissible. 

8.  Practice:  impeachment  of  witness.  Evidence  of  specific  and 
independent  immoral  acts  is  inadmissible  for  the  purpose  of 
impeaching  the  credibility  of  a  witness. 

4.  Criminal  Law :  practice  :  evidence.  When  one  accused  of 
crime  wholly  or  partially  admits  the  truth  of  the  charge,  then 
both  the  accusation  and  the  reply  are  competent  evidence,  and 
any  argument  legitimately  drawn  therefrom  may  properly  be  made^ 
to  the  jury. 

Appeal  from  Jasper  Circuit  Court— Eon.  M.   G. 
McGregor,  Judge. 
Affirmed. 

jy.  L.  Shannon  for  appellant. 

(1 )  The  court  should  have  admitted  the  testimony 
of  OUie  Rogers  as  to  his  arrangement  to  meet  the  pros- 
ecuting witness  for  illicit  purposes  subsequent  to  the 
act  charged  against  defendant,  and  as  to  defendant's 
detection  of  her  in  such  meeting.  1  Greenl.  on  Ev. 
[Ed.  1886]  sec.  423;  Whar.  on  Crim.  Law,  sec.  817; 
People  V.  Austin^  2  Parker's  Crim.  Law  Rep.  164. 
(2 )  The  court  should  have  instructed  the  jury  that  the 
alleged  confessions  of  the  defendant  must  relate  to  the 
same  transactions  testified  to  by  the  prosecuting  witness, 
and  that  otherwise  said  alleged  confession  should  not 
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be  considered  by  them.  (3)  In  stating  to  the  jury  in 
his  closing  argument  that  "  the  father  and  mother  of  the 
prosecuting  witness  had  both  testified  that  Mr.  Shoey 
had  confronted  the  defendant  with  the  charge  of  having 
had  intercourse  with  his  (Shoey's)  little  girl,  and  that 
defendant  had  failed  to  deny  the  charge,"  James  H. 
Dryden  was  guilty  of  such  a  misrepresentation  of  the 
evidence  as  to  amount  to  reversible  misconduct.  Bishop 
t.  Hunt^  24  Mo.  App.  372;  Marhle  v.  Walters^  19  Mo. 
App.  134 ;  Lloyd  v.  Railroad^  63  Mo.  609 ;  Slate  v. 
Kring,  64  Mo.  691. 

John  M.  Wood^  Attorney  General,  for  the  State. 

( 1 )  The  court  did  not  err  in  refusing  to  permit  the 
witness,  OUie  Rogers,  to  testify  that  he  had  made 
arrangement  with  the  prosecuting  witness  to  meet  her 
on  Saturday  night,  July  19,  at  defendant's  bam  for 
illicit  purposes.  It  was  not  admissible  in  impeachment, 
Whar.  Grim.  Ev.  [  9  Ed.]  sees.  35, 46,  49,  273,  484,  486,  492. 
(2)  Both  the  father  and  mother  of  the  prosecuting 
witness  testified  that  when  they  confronted  the  defend- 
ant and  charged  him  with  having  had  intercourse  with 
their  little  girl,  he  said,  ''Drop  it ;  don't  say  anything 
more  about  it."  This  was  doubtless  what  the  pros- 
ecuting attorney  had  reference  to  when  he  made  the 
remark  relative  to  the  failure  of  defendant  to  deny  the 
charge,  and  it  warranted  the  statement  made  by  him  in 
his  argument  of  the  case  to  the  jury.  The  argument 
waa  legitimate,  and  no  error  was  committed. 

Macfarlane,  J. — ^Defendant  was  convicted  in  the 
circuit  court  of  Jasper  county,  of  defiling  Catherine 
Shoey,  a  female  under  the  age  of  eighteen  years,  while 
under  his  care  and  protection  as  a  domestic  servant. 

The  evidence  shows  that  the  girl  was  employed  by 
defendant  on  Saturday,  July  12,  1890.  She  testified 
that  on  the  Friday  night  following  he  committed  the 
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criminal  act.  She  returned  to  her  father's  home  the 
next  night.  She  stated  on  cross-examination,  as  a 
reason  for  returning  home,  that  defendant  had  made  a 
second  assault  upon  her  that  evening. 

Defendant  called  witnesses  by  whom  he  undertook 
to  prove  in  explanation  of  the  return  of  complaining 
witness  to  the  home  of  her  parents,  that  defendant  had 
intercepted  her  on  that  night  in  the  fulfillment  of  an 
illicit  engagement  with  another  man.  He  also  undertook 
to  impeach  the  credibility  of  this  witness  by  proof  of 
specific  and  independent  immoral  acts.  The  court 
excluded  all  this  evidence,  and  its  action,  in  so  doing,  is 
the  chief  ground  of  complaint. 

I.  The  criminality  of  the  act  of  which  defendant 
was  accused  did  not  depend  upon  the  character  or  repu- 
tation of  the  female  detiled  as  in  the  case  under  section 
3486  in  a  prosecution  for  seduction ;  nor  does  it  depend 
upon  the  want  of  consent  on  the  part  of  the  girl  to  the 
act  of  defilement  as  in  case  of  rape.  R.  S.  1839,  sec. 
3487;  Slate  v.  Wllloughby,  76  Mo.  216. 

The  purpose  of  the  law  was  to  prevent  guardians, 
employers  and  others  occupying  confidential  relations 
to  girls  of  tender  years  from  abusing  such  confidence. 
The  crime  consists  in  the  act  of  defilement.  Neither  a 
subsequent  engagement  to  meet  another  person  for 
illicit  pui'poses,  nor  going  home  at  night  because  detected 
therein,  or  for  whatever  cause,  was  a  defense  to,  or 
excuse  for,  the  commission  of  the  oflFense  with  which 
defendant  was  charged.  These  were  merely  collateral 
and  immaterial  issues  introduced  into  the  case  by 
defendant  in  cross-examination  of  the  witness,  and  upon 
them  her  testimony  could  not  be  contradicted.  Whart. 
Crim.  Ev.  [9  Ed.]  sec.  484. 

II.  Neither  was  evidence  of  specific  and  independ- 
ent immoral  acts  admissible  for  the  purpose  of  impeach- 
ing her  credibility  as  a  witness  ;  "only  evidence  of  a 
general  character  regarding  veracity  is  allowed  for  that 
purpose,  and  specific  charges  cannot  be  preferred  as  the 
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witness  is  not  presumed  to  be  prepared  to  repel  such 
attacks."  Seymour  v,  Farrell^  51  Mo.  97;  State  v. 
Grant,  76  Mo.  236. 

Soon  after  the  alleged  act  of  defilement  the  father 
of  the  girl  accused  defendant  of  its  commission. 
Defendant  at  the  time  made  no  direct  and  positive  denial ; 
on  the  charge  being  repeated  defendant  answered : 
"Drop  it,  and  don't  say  any  more  about  it."  We  think 
it  entirely  legitimate  for  the  prosecuting  attorney  to 
criticise  this  language  and  conduct  in  his  argument  to 
the  jury.  When  one  accused  of  crime  wholly  or  par- 
tially admits  the  truth  of  the  charge,  then  both  the 
accusation  and  the  reply  are  competent  evidence. 
Whart  Crim.  Ev.,  sec.  679,  and  note ;  Com.  v.  Brown, 
121  Mass.  69.  The  answer  and  conduct  of  defendant 
might  well  have  been  construed  into  an  admission  of 
the  charge,  and  any  argument  legitimately  drawn  there- 
from could  with  entire  propriety  have  been  made  to  the 
jury.  The  objection  of  misconduct  on  the  part  of  the 
attorney  for  the  state,  in  making  such  argument,  was 
properly  overruled. 

These  are  the  points  insisted  upon  by  defendant's 
counsel  for  reversal  none  of  which,  we  think,  were  well 
taken.  An  examination  of  the  whole  record  discloses 
no  error.     Judgment  afltened.     All  concur. 


The  State  v.  Dale,  Appellant.  \\^  gos 


DIVISION    TWO.  •  M86    « 


Criminal  Law :  murder  m  second  deqrbe  :  indictment.  A  charge, 
in  an  indictment  for  murder  in  the  second  degree,  that  defendant 
<*  feloniously,  wilfully,  deliberately  and  of  his  malice  afore- 
thought," killed  the  deceased,  charges  that  he  did  the  killing 
"  premeditatedly  "  as  **  deliberately  "  includes  **  premeditatedly." 

Appeal  from  Ray  Circuit  Court. — Hon.  J.  M 
Sandusky,  Judge.* 
Affirmed. 


108  sos; 
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Garner  &  Son  and  Farris  &  Son  for  appellant, 

( 1 )  There  can  be  no  murder  in  the  second  degree 
without  premeditation,  and  it  must  be  charged  in  the 
indictment.  State  v.  JRohinson^  73  Mo.  306 ;  State  t>. 
Erh,  74  Mo.  199 ;  State  t.  Lewis,  74  Mo.  222 ;  Stale  v. 
Harris,  76  Mo.  861.  (2)  It  was  laid  down  distinctly 
in  the  case  of  State  v.  Curtis,  70  Mo.  594,  that  there 
could  be  no  murder  in  the  second  degree  without 
^^premeditation,'*  a  word  definitely  and  precisely 
descriptive  of  the  offense ;  it  means  "thought  of  before- 
hand for  any  period  of  time,  however  short."  Premed- 
itation is  a  necessary  and  material  constituent  element 
of  murder  in  the  second  degree ;  there  can  be  no  murder 
in  the  second  degree  which  was  not  murder  at  common 
law,  and  there  could  be  no  murder  at  common  law, 
unless  the  act  causing  death  was  committed  with  what 
waa  termed  malice  aforethought,  that  is,  with  malice  and 
premeditation ;  hence,  premeditation  must  be  charged 
in  the  indictment.  It  is  an  indispensable  requisite  to 
an  indictment;  it  is  nowhere  charged  in  the  indict- 
ment, and,  hence,  the  indictment  is  bad,  and  cannot 
be  sustained.  State  v.  Curtis,  70  Mo.  694,  and  author- 
ities cited.  In  74  Mo.  222,  it  is  held  that  premeditation 
is  an  essential  element  of  murder  in  the  second  degree. 
JState  V.  Wieners,  66  Mo.  13;  Slate  v.  Curtis,  70  Mo. 
694 ;  Slate  v.  Sharp,  71  Mo.  218 ;  State  v.  Summer s^  71 
Mo.  638. 

.  John  M.  Wood^  Attorney  General,  T.  N.  LavelocJCj 
Prosecuting  Attorney,  and  James  E.  Ball  for  the 
State. 

(1)  The  indictment  is  sufficient.  Kerr's  Law  of 
Homicide,  sees.  251,  252  ;  2  Bishop  on  Crim.  Proc,  sees. 
498,  499,  641-544,  563,  504 ;  Slate  v.  Lowe,  93  Mo.  672. 
(  2 )  The  sufficiency  of  an  indictment  can  only  be  chal- 
lenged by  motion  to  quash,  demurrer  or  motion  in 
axrest ;  and  not,  as  in  civil  cases,  by  objecting  ore  temis 
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to  the  introduction  of  evidence.  State  v.  Risley^  72  Mo. 
609 ;  State  v.  Meyers,  99  Mo.  112.  (3)  The  objections 
to  the  admissibility  of  evidence  were  too  general  to  pre- 
sent any  question  for  review  by  the  appellate  court. 
State  V.  Brannum^  96  Mo.  19 ;  State  t).  Hope,  100  Mo. 
353 ;  Masonic  Society  v.  Lackland,  97  Mo.  137 ;  Drey 
V.  Doyle,  99  Mo.  459.  (4)  The  instnictions  properly 
declared  the  law  to  the  jury.  ( 5 )  The  verdict  being 
supported  by  substantial  evidence,  it  will  not  be  dis- 
turbed on  appeal.  State  v.  Kinney,  81  Mo.  101 ;  State 
V.  JBurty  89  Mo.  590. 

Thomas,  J.— Defendant  was  put  upon  his  trial  in 
the  circuit  court  of  Ray  county  for  murder  of  the  second 
degree,  was  found  guilty  of  manslaughter  of  the  second 
degree,  and  sentenced  to  pay  a  fine  of  $1,100,  and  he 
api)ealed.  The  only  specific  ground  on  which  he  seeks 
a  reversal  of  the  sentence  is  the  failure  of  the  indict- 
ment to  use  the  word  "premeditatedly''  in  charging 
the  oflfense,  the  contention  being  that  the  use  of  this 
word  is  necessary  to  constitute  a  good  charge  of  murder 
of  the  second  degree.  This  position  is  not  maintainable 
in  this  case  for  the  reason  that  the  indictment,  while 
not  employing  the  word  "premeditatedly,"  uses  equiv- 
alent words.  It  charges  that  defendant  ^'feloniously, 
wilfully,  deliberately  and  of  his  malice  aforethoughf 
struck  Charles  Burgess  with  a  billiard  ball,  and  thereby 
killed  him.  The  word  '*  deliberately,"  which  is  here 
nsed,  is  a  generic  term  including  "  premeditatedly.'^ 
When  a  man  kills  another  premeditatedly,  he  thinks  of 
killing  beforehand.  When  a  man  deliberately  kills 
another,  he  does  it  in  cold  blood  with  a  formed  design 
to  take  life,  uninfluenced  by  any  passion  or  excitement 
of  mind  recognized  by  law.  Hence,  it  is  manifest  that 
"deliberately"  logically  contains  in  it  all  that  is  meant 
by  "premeditatedly"  and  more.  But  "premeditat- 
edly" is  also  contained  in  the  phrase,  "malice  afore- 
thought," the  latter  words  being  held  to  mean  malice 
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and  premeditation.  State  v.  ThoTnas^  78  Mo.  327 ;  State 
V.  Low€j  93  Mo.  547.  No  error  appearing  of  record,  and 
the  punishment  inflicted  on  defendant  being  very  mod- 
erate indeed,  the  judgment  is  aflBurmed,    All  concur. 
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The  State  v.  Adams,  Appellant. 


DIVISION  TWO 


Embesnlement:  indictsient:  statute.  An  indictment  under 
Hevised  Statutes,  1889,  section  8549,  for  embezzling  a  piano  is  suffi- 
cient, if  it  substantially  foUows  the  language  of  the  statute. 

:   — — — .     The  concluding  words  of  the  indictment  that 


defendant  did  '*  feloniously  steal,  take  and  carry  away"  the  piano 
merely  state  conclusions,  and  do  not  render  the  indictment  bad 
for  dujdicity. 

a.  Criminal  Practice;  EvmENCE.  Where  it  appears  that  defend- 
ant was  the  prosecuting  witness*  agent  for  the  sale  of  pianos,  and 
that  their  transactions  extended  from  a  period  antedating  the 
contract  down  to  the  termination  of  the  agency,  a  statement  of 
account  rendered  by  the  prosecuting  witness  to  defendant  which 
showed  that  defendant  had  the  piano  in  question  on  hand  at  a 
certain  date  is  properly  admissible  in  evidence  after  it  was  intro- 
duced in  part  by  defendant  during  the  cross-examination  of  the 
prosecuting  witness. 

4.     : .     So  under  such  circumstances  letters  written  by 

the  prosecuting  witness  to  the  defendant  requesting  him  to  make  a 
settlement  and  to  account  for  the  pianos  are  admissible,  especiaUy 
where  the  defendant  does  not  deny  the  sale  of  the  piano  and  the 
appropriation  of  the  proceeds,  and  the  letters  were  a  part  of  the 
correspondence  between  the  parties  and  were  not  replied  to  by 
defendant. 

5.     :  EMBEZZLEMENT :  CRIMINAL  INTENT.     An  instruction  which 

makes  the  defendant's  fraudulent  intent  consist  in  converting  the 
piano  "to  his  own  use  with  the  intent  to  convert  it  to  his  own  use 
without  the  consent  of  his  employer''  is  sufficient  on  the  question 
of  the  criminality  of  the  conversion. 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  209 

The  State  v.  Adams. 

6.  : : .  The  legislature  may  within  the  constitu- 
tional limit  declare  an  act  criminal  irrespective  of  the  motive  with 
which  it  was  committed. 

7.     :  : .    An  instruction,  that  if  defendant,  with 

intent  to  embezzle  the  piano,  sold  it,  and,  to  further  carry  out  such 
purpose,  took  a  note  in  his  own  name  and  sold  the  note  he  would 
be  guilty,  is  correct. 

8.     : : .     A  provision  in  the  contract  under  which 

defendant  handled  and  sold  the  pianos,  that  pianos  remaining 
longer  than  a  certaiii  time  should  be  returned,  or  defendant  would 
pay  interest  thereafter,  does  not  change  defendant's  rights  as  to 
pianos  remaining  longer  than  the  period  specified ;  he  was  still  an 
agent  to  sell  them. 

9.     :  OBJECTION  TO  EVIDENCE.     A  mere  general  objection  to 

evidence  may  be  disregarded  by  the  trial  court. 

10.  :  DEFENDANT  AS  WITNESS  :  CROSS-EXAMINATION.  Mere  volun- 
tary statements  made  by  defendant  on  cross-examination  as  a 
witness  cannot  be  made  a  ground  for  reversing  the  judgment. 

Appeal  from  Adair  Circuit    Court, — Hon.    Andrew 
Ellison,  Judge. 

Affirmed. 

A.  P.  Risdon  for  appellant. 

JoJin  M,  Wood^  Attorney  General,  for  the  State. 

Macfarlane,  J.  — Defendant  was  Indicted  under 
section  3651  for  the  embezzlement  of  one  piano  of  the 
value  of  $300,  the  property  of  James  A.  Guest.  Upon  a 
trial  he  was  convicted  and  sentenced  to  imprisonment 
in  the  penitentiary  for  two  years.  From  this  sentence 
defendant  appealed  to  this  court. 

The  evidence  shows .  that  James  A.  Guest  was  a 
wholesale  dealer  in  pianos  and  organs  at  Burlington, 
Iowa,  and  that  defendant  was  a  retail  dealer  in  musical 
instruments  at  Kirksville,  Adair  county,  Missouri ; 
that  prior  to  September,  1885,  defendant  had  a<5ted  as 
agent  for  Guest  in  the  sale  of  pianos  and  organs.     On 
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the  seventh  day  of  September,  1885,  these  parties 
entered  into  a  written  agreement  by  which  defendant 
undertook  to  act  as  agent  for  Guest  in  the  sale  of  these 
instruments  in  Kirksville,  and  such  other  territory  as 
Guest  might  thereafter  designate.  Among  the  terms 
and  conditions  upon  which  this  agency  was  made  and 
accepted,  defendant  agreed  to  take  the  instruments  on 
consignment,  and  sell  them  and  promptly  remit  pro- 
ceeds, whether  in  notes  or  money,  for  which  he  was  to 
receive  a  commission.  Under  this  agreement  the  busi- 
ness was  conducted  until  about  April,  1888,  when  it  was 
terminated  by  Guest. 

On  the  twenty-seventh  of  June,  1887,  one  style  S, 
Star  piano,  number  5758,  was  consigned  to  defendant  at 
Kirksville,  for  sale  under  the  terms  of  the  agency.  On 
the  fourteenth  of  December,  1887,  defendant  sold  this 
piano  to  one  Abner  Russell,  of  Kirksville,  for  $300,  and 
in  payment  therefor  Russell  conveyed  to  him  some  real 
estate  for  the  consideration  of  $100,  and  gave  him  his 
note  for  $200,  payable  in  three  months.  This  note 
defendant  sold  and  assigned  in  a  few  days  thereafter, 
and  received  the  proceeds.  This  transaction  was  not 
reported  to  Guest,  nor  did  defendant  account  to  him  for 
the  piano  or  the  proceeds  of  the  sale.  The  evidence 
tended  to  prove  that  defendant  endeavored  to  conceal 
this  transaction  from  Guest  and  made  false  statements 
in  regard  to  what  disposition  had  been  made  of  this 
piano. 

The  defense  was  that,  in  the  transaction  between 
the  parties,  there  were  oi)en,  unadjusted  accounts  about 
which  they  differed,  and  that  defendant  retained  the 
proceeds  of  the  sale  of  this  piano,  for  the  purpose  only 
of  procuring  a  settlement  of  the  accounts,  and  of  retain- 
ing in  his  hands  money  enough  to  settle  balances  he 
claimed  to  be  due  him.  To  make  out  this  defense 
defendant  was  permitted  to  introduce  testimony  cover- 
ing all  the  transactions  of  the  parties,  while  the  agency 
continued,  inciuoing  statements  of  accounts  made  by 
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them.  Any  other  facts  will  be  stated  in  connection  with 
the  questions  discussed. 

I.  The  sufficiency  of  the  indictment  is  challenged 
on  two  grounds :  Firsts  that  it  does  not  set  forth  with 
sufficient  precision  the  capacity  in  which  defendant 
acted,  whether  as  agent  or  collector ;  second^  it  improp- 
erly joins  in  one  count  two  distinct  offenses,  embezzle- 
ment and  larceny. 

The  indictment  charges  that  defendant  ^^  being  then 
and  there  agent  and  collector  of  a  certain  private  per- 
son, to-wit,  one  James  A.  Guest,  and  the  said  W.  A. 
Adams  being  then  and  there  not  a  person  under  the  age 
of  sixteen  years  did  then  and  there,  by  virtue  of  his 
employment  as  agent  and  collector  of  the  said  James  A. 
Guest,  have,  receive  and  take  into  his  possession,  and 
under  his  care,  certain  personal  property,  to-wit,  a 
style  S,  Star  piano,  number  6768,  of  tho  value  of  $300, 
and  of  the  property  belonging  to  the  said  James  A. 
Guest,  and  the  said  W.  A.  Adams  the  said  piano  then 
and  there  feloniously  did  embezzle  and  fraudulently 
convert  to  his  own  use  without  the  assent  of  his 
employer,  the  said  James  A.  Guest,  the  owner  of  said 
piano,  and  the  said  W.  A.  Adams  the  said  piano,  in 
manner  and  form  aforesaid  feloniously  did  steal,  take 
and  carry  away,  against  the  pejace  and  dignity  of  the 
state.'* 

A  reading  of  section  3649  of  the  statute,  under 
which  this  indictment  is  framed,  will  show  that  the 
language  used,  creating  the  offense  attempted  to  be 
charged,  is  substantially  followed  by  the  indictment. 
The  uniform  ruling  of  this  court  has  been  that  an 
indictment  for  an  offense  created  by  statute  will  be 
sufficient  if  the  language  of  the  statute  is  substantially 
followed.  State  v.  Mohr^  68  Mo.  303 ;  State  ©•  Coulter ^ 
46  Mo.  566 ;  State  v.  Johnson^  93  Mo.  319. 

IL  We  do  not  think  the  indictment  bad  for 
duplicity.  The  facts  charged  do  not  constitute  a  com- 
mon-law larceny.    They    do  constitute   the  statutory 
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crime  of  embezzlement  and  nothing  more.  The  conclud- 
ing words  of  the  indictment,  that  defendant  did  "  feloni- 
ously steal,  take  and  carry  away,"  etc.  merely  state 
conclusions,  which  are  not  justified  by  the  facts  stat^ed 
in  the  body  of  the  indictment,  yet  this  form  of  conclu- 
sion is  frequently  used  in  charging  embezzlement. 
Bishop  says,  "This  allegation  is  unnecessary,  but  the 
practice  is  to  insert  it,  and  it  seems  to  be  required  by  the 
decisions.  2  Bish.  Grim.  Proc.  [3  Ed.]  sees.  315,  333; 
Hamuel  v\  Slate,  5  Mo.  261 ;  Commonwealth  v.  Simpson^ 
9  Met.  141. 

III.  On  the  trial,  prosecuting  witness  testified  in 
behalf  of  the  state.  On  cross-examination,  defendant's 
counsel  inquired  of  this  witness  as  to  transactions 
between  him  and  defendant  from  a  period  antedating 
the  contract  down  to  the  termination  of  the  agency. 
In  this  cross-examination  counsel  had  before  him  state- 
ments of  account  which  had  been  made  by  Guest  to 
defendant,  and  examined  witness  as  to  items  of  charges 
and  credits  therein.  One  of  these  statements  was  dated 
September  1,  1888.  Witness  was  unable  to  testify  as 
to  items  of  this  statement  without  reference  to  his 
books,  but  did  testify  that  he  had  written  defendant 
repeatedly,  and  he  had  never  disputed  the  statement. 
The  state  afterwards  introduced  in  evidence  a  statement, 
made  by  defendant,  showing  the  pianos  and  organs  on 
hand,  April  19,  1888.  This  statement  included  the 
piano  specified  in  the  indictment  and  also  several 
organs.  The  state  then,  over  defendant's  objection, 
introduced  the  statement  made  by  Guest  to  defendant 
of  September  1,  1888.  This  included  the  same  piano 
and  organs  as  were  contained  in  the  statements  made 
by  defendant  and  some  additional  items  of  alleged 
shortage. 

The  state  read  also,  without  objection,  some  letters 
and  statements  between  Guest  and  defendant,  and  then 
read,  over  objections,  copies  of  the  following  two  letters 
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from  Guest  to  defendant,  the  first  dated  April  17,  the 
the  second  May  21,  1888. 

"Dear  Sir: — Having  had  stock  in  your  hands 
over  a  year  and  failing  to  get  a  proper  report  on  same, 
EDd,  later,  your  refusal  to  account  for  the  goods  to  Mr. 
Leekly,  has  compelled  me  to  direct  Mr.  Leekly  to  close 
the  contract  between  us  and  take  up  the  stock.  I  regret 
this  very  much,  and  in  this  connection  I  beg  to  say,  that 
if  your  account  is  satisfactorily  adjusted  I  am  willing  to 
do  anything  for  you  that  is  right." 

'*  Dear  Sir  : — I  beg  to  say  that  you  do  not  reply  as 
to  the  Shipley  collection  which  you  agreed  to  settle  by 
May  10;  also  in  regard  to  the  Star  piano  customer 
whom  you  stated  had  the  Star  in  his  house,  and  would 
return  the  following  week  after  you  left  here.  It  must 
be  sold  or  taken  up  forthwith.     Your  early  reply  will 

oblige,  very  truly ." 

Defendant  insists  that  this  statement  and  these 
letters  were  not  admissible.  There  can  be  no  doubt  that 
the  statement  and  letters  made  and  written  by  the  pros- 
ecuting witness  would  not  have  been  admissible  as  orig- 
inal evidence  to  prove  a  conversion  of  the  piano.  As 
independent  evidence  they  were  mere  hearsay  and  inad- 
missible. Whart.  Grim.  Ev.  [9  Ed.]  sec.  644 ;  Leonard 
t.  State^  '7  Texas  App.  446.  We  think,  however,  that 
the  statement  was  properly  admitted  under  the  circum- 
stances in  which  it  was  oflFered.  It  was  explanatory  of 
the  testimony  of  the  witness  who  prepared  it.  He  was 
cross-examined  as  to  items  contained  in  the  statement, 
and  their  correctness  questioned.  This  statement  was. 
first  brought  into  the  case  by  defendant  for  the  purpose 
of  contradicting  the  witness,  and  for  showing  an  affirm- 
ative defense.  The  state  was  entitled  to  the  entire 
statement  after  parts  of  it  had  been  introduced  by 
defendant. 

The  letters  were  a  part  of  the  correspondence 
between  the  parties,  about  the  time  of  closing  the  busi- 
ness between  them  and  were  responsive  to  letters  from 
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defendant.  They  were  also  written  by  the  principal  to 
his  agent  about  the  business  of  the  agency,  and  merited 
an  answer.  The  fact  that  defendant  failed  to  reply  to 
them  was  evidence  to  go  to  the  jury.  Besides,  there 
\/as  nothing  contained  in  the  letters  that  was  disputed 
by  defendant.  The  sale  of  the  piano  and  appropriation 
of  the  proceeds  were  not  denied,  and  the  letters  were 
not  prejudicial.     Whar.  Grim.  Ev.  [  9  Ed.]  sec.  682. 

IV.^  Objection  is  made  to  the  first  instruction  in 
that  it  does  not  make  the  criminality  of  the  conversion 
of  the  piano  depend  upon  a  fraudulent  intent.  That 
part  of  the  instruction  reads  as  follows  :  "Converted 
said  piano  to  his  own  use,  with  the  intent  to  convert  it 
to  his  own  use,  without  the  consent  of  his  employer," 
etc.  The  instruction  follows  the  language  of  the  stat- 
ute. The  crime  as  defined  by  the  statute  consists  in 
the  conversion,  with  intent  to  convert  to  his  own  use, 
vdthout  the  assent  of  his  employer.  The  rule,  it  is 
true,  is  that  "  an  act  and  evil  intent  must  combine  to 
constitute  in  law  a  crime."  1  Bish.  Grim.  Law,  sec. 
206.  The  statute  (sec.  8649)  has  defined  both  the  act 
and  the  intent  which  are  necessary  and  sufficient  to 
constitute  the  crime  of  embezzlement.  The  legislature 
has  the  undoubted  right,  within  constitutional  limits, 
to  declare '  an  act  criminal  irresi)ective  of  the  motive 
with  which  the  act  was  done.  '*In  such  instances  the 
function  of  the  court  is  to  find  out  the  intention  of  the 
legislature,  and  to  enforce  the  law  in  absolute  conform- 
ity to  such  intention.  Halstead  v.  State,  41  N.  J.  L. 
652 ;  1  Bish.  Grim.  Law,  sec.  345 ;  State  v.  ManZepy  107 
Mo.  364 ;  State  v.  Pratt,  98  Mo.  483 ;  JSill  v.  State,  62 
Ala.  169 ;  State  v.  Holloway,  41  Iowa,  203. 

The  only  criminal  intent  on  the  part  of  defendant 
required  by  the  statute  waa  the  intent  to  convert  the 
piano  to  his  own  use  without  the  assent  of  his  employer, 
and  the  instruction  was  without  fault. 

V.  Instruction,  numbered  2,  recites  all  the  facts 
which  are  necessary  to  a  conviction,  and  directs  the 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891,  215 

The  State  t.  Adams. 

jury,  if  these  facts  are  found,  to  find  defendant  guUty, 
We  are  unable  to  see  that  undue  prominence  is  given  to 
any  one  of  these  facts  as  contended  by  defendant.  In 
this  instruction  the  court  declares,  in  effect,  that  if 
defendant,  intending  to  deprive  Guest  of  his  property 
in  the  piano,  and  without  his  consent,  sold  it  to  Rus- 
sell for  a  note  of  $200,  and  five  town  lots,  and,  to  further 
carry  out  such  purpose,  took  the  note  and  title  to  the 
property  in  his  own  name,  and  disposed  of  the  note, 
then  he  would  be  guilty.  We  do  not  think  that  the 
prohibition  impliedly  placed  upon  defendant  by  this 
instruction  to  sell  the  property,  with  intent  to  deprive 
the  owner  of  it,  a  restriction  upon  the  right  to  sell  under 
the  contract  appointing  him  agent,  as  is  contended  by 
defendant.  The  contract  required  sales  to  be  made  for 
the  employer,  and  not  for  the  agent.  His  liberty  to 
make  sales  as  agent,  under  this  construction  of  the  con- 
tract, was  unrestricted. 

VI.  The  tenth  item  in  tiie  contract  between  defend- 
ant and  Guest  was  as  foUows:  ^'Pianos  ai^d  organs 
remaining  on  hands  longer  than  four  months — six 
months  in  the  extreme — shall  be  returned  to  you  at  the 
end  of  that  time,  or  I  vnll  pay  eight-per-cent.  interest 
thereafter  until  sold  and  returns  are  made,  or  until 
they  shall  be  ordered  back  by  you.''  Defendant  asked 
the  court  to  instruct  the  jury  in  substance  that,  under 
this  clause  of  the  contract,  ^'defendant  is  only  civilly 
liable  for  the  return  of  the  piano  or  payment  of  the 
value  with  interest,  and  there  is  no  embezzlement  in  this 
cause."    The  court  refused  to  so  instruct. 

Because  the  employer  reserves  the  right  to  charge 
Interest  on  the  value  of  the  propetty  after  it  has  been 
in  the  hands  of  the  agent  a  given  pmod  without  sale, 
does  not  vest  in  the  agent  such  a  joint  ownership  in  the 
proi)erty  as  will  relieve  him  from  prosecution  for 
embezzlement  in  case  of  a  conversion.  The  contract 
does  not  undertake  to  enlarge  the  rights  or  powers  of 
the  agent.    The  relation  of  the  agent  to  the  property 
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remains  unchanged^  This  is  not  similar  to  a  contract 
by  which  it  is  agreed  that  if  the  agent  neglects  to  trans- 
mit the  proceeds  of  a  collection  or  sale,  he  should  pay 
interest  thereon  until  the  settlement  was  made,  as  in 
case  of  Miller  v,  State^  16  Neb.  179,  and  other  cases 
cited  by  defendant.  In  such  cases  the  relationship  of 
principal  and  agent  is  changed  to  that  of  debtor  and 
creditor. 

VII.  Defendant  testified  as  a  witness  in  his  own 
behalf,  going  into  the  details  of  the  business  transac- 
tion between  himself  and  Guest,  and  supporting  his 
defense,  that,  upon  a  proper  settlement,  Guest  would 
be  his  debtor,  and  that  the  proceeds  of  the  piano  were 
retained  to  secure  a  settlement.  On  cross-examination 
he  was  asked :  ''If  Guest  was  owing  you  as  you  claim 
why  did  you  not  settle  with  him  ?  A.  I  did  turn  over 
some  goods  to  him  before  I  went  away.  ' 

^^Q,  When  did  you  go  away?  (A  general  objec- 
tion was  made  to  this  question,  which  was  overruled, 
and  an  exception  saved.)  A.  The  last  of  May  or  first 
of  June,  1888,  I  think. 

"  Q,  When  did  you  come  back  ?  A.  In  February, 
1889,  when  I  was  arrested." 

The  trial  court  has  the  right  to  know  the  specific 
ground  upon  which  objection  is  made  to  testimony,  and 
the  rule  is,  that  a  mere  general  objection  may  be  disre- 
garded. Margrave  v.  Ausmuss^  51  Mo.  567,  and 
authorities  cited ;  Primni  v,  Rdboteau^  56  Mo.  407.  In 
this  case  it  is  not  necessary  to  invoke  that  rule,  if  appli- 
cable. The  objection  urged  here  to  the  admission  of  the 
evidence  is  that  it  was  concerning  matters  not  referred 
to  in  his  examination  in  chief,  and  tended  to  prove  that 
defendant  had  fled  to  avoid  prosecution.  It  may  be 
that  the  evidence  had  such  a  tendency,  but  the  fact  that 
he  had  gone  away  was  voluntarily  disclosed  by  defend- 
ant himself  without  being  questioned  by  the  prosecut- 
ing attorney.  Witness  also  volunteered  the  statement 
that  he  came  back  when  he  was  arrested.     If  judgments 
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could  be  reversed  on  the  ground  that  the  defendant, 
while  testifying,  voluntarily  made  some  statement  which 
he  could  not  have  been  required  to  m^ke,  then  every 
defendant  in  a  criminal  case  could,  by  making  nticalled- 
for  statements,  lay  the  foundation  for  reversing  any 
judgment  against  himself.  .  A  defendant  can  make  a 
confession  which  is  admissible  against  himself.  There 
is  no  reason  why  he  may  not  do  so  while  testifying. 

Vni.  We  have  examined  all  other  errors  assigned 
and  find  nothing  in  them  prejudicial  to  defendant.  The 
trial  seems  to  have  been  conducted  with  perfect  fairness. 
Defendant  was  given  the  full  benefit  of  his  defense. 
The  jury  was  instructed  that  if  the  parties  differed 
about  items  of  account  between  them,  and  defendant 
sold  the  piano  as  the  proi)erty  of  Guest,  and  only  took 
and  held  the  proceeds,  in  order  to  procure  a  settlement, 
they  should  acquit.  Before  they  could  convict  defend- 
ant they  were  required  to  find  that  he  intended  to,  and 
did,  convert  the  piano  to  his  own  use,  while  it  was  in 
his  possession,  and  were  told  that  no  after-formed 
design  to  convert  the  proceeds  to  his  own  use  would 
justify  a  verdict  of  guilty. 

The  jury  passed  upon  the  evidence  under  the 
instructions,  and  no  good  reason  appears  for  disturbing 
their  conclusion.     Judgment  aflirmed.    All  concur. 


The  St.  Louis  Agricultural  &  Mechanical  Asso- 
ciation V.  Delano  et  al. 


DIVISION  ONE. 


1.  Pleading:  illegality  op  contract:  new  matter.  The  defense  ^Se  Sol 
of  iUegality  of  a  contract  sued  on  must  be  specially  pleaded,  in  the  ,  56a  52i| 
absence  of  anything  in  the  petition  disclosing  such  invalidity.  lbs  217 

2.     : :  PRACTICE  in  supreme  court.    An  appellate  court  io8  21  r 

wiU  not  consider  an  unpleaded  defense.  1'^  ^^ 
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Sunday:  athlbtio. sports:  statute.  BeviBed  Statutes,  1889, 
section  8854,  which  provides  that  *' Every  person  who  shall  be  con- 
victed of  horse  racing,  cock  fighting,  playing  at  cards  or  games  of 
any  kind"  on  Sunday  shaU  be  guilty  of  a  misdemeanor,  do  not 
extend  to  the  prohibition  of  mere  athletic  sports. 

Certified  from  St.  Louis  Oowrt  of  Appeals. 


Affirmed. 

Jas.  P.  ^err  for  appellant. 

(1)  The  petition  states  facts,  and  it  appears  by 
the  evidence  that  the  alleged  contract  is  illegal  and 
void ;  therefore,  cannot  be  enforced.  R.  S.  1879,  sees. 
1578,  1579,  1581 ;  State  v.  WUliamSy  35-  Mo.  App.  641 ; 
Bernard  v.  Lujffing^  32  Mo.  441 ;  Guinn  v.  Rail/rood^ 
20  Mo.  App.  453;  Sheffield  v.  Palmer ^  52  Mo.  474; 
DeForth  v.  Railroad^  52  Wis.  329 ;  Roheson  v.  JPVencAj 
12  Mete.  (Mass.)  26;  Johnson  v.  Brown^  13  Kan.  629; 
Or  ant  v.  McOrath^  15  Atl.  Rep.  (Conn.)  3;  Am. 
Digest^  No.  22,  Oct.  1888,  p.  86 ;  Bliss  on  Code  Plead- 
ing,  sec.  437;  Oorhy  v.  Weddle^  67  Mo.  462.  (2)  The 
fourth  commandment  of  the  decalogue  is  adopted  in 
spirit  by  Revised  Statutes,  1889,  section  1678,  if  not  in 
terms,  and  applied  to  the  first  day  of  the  week. 

Charles  S.  Taussig  for  respondent, 

(1)  When  a  defendant  relies  upon  the  defense 
that  the  contract  sued  on  is  illegal,  he  must  plead  the 
facts  constituting  such  illegality,  unless  they  appear 
from  the  petition.  Cummiskey  v.  Williams^  20  Mo.  App. 
606 ;  Syhert  v.  Jones^  19  Mo.  86 ;  Musser  v.  Adler^  86 
Mo.  445 ;  Moore  v.  RingOy  82  Mo.  469.  ( 2 )  An  appel- 
late court  will  not  consider  a  defense  not  relied  upon  at 
the  trial,  and  not  pleaded  by  the  defendants.  Wheeler 
V,  Ins.  Co.^  6  Mo.  App.  241;  Walker  v.  Owen^  79 'Mo. 
668;  Barker  v.  Berry,  8  Mo.  App.  446.  (3)  These 
propositions   eliminate   from'  the   case   any   questions 
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arising  under  section  8852,  prohibiting  •'  labor  on  Sun- 
day;'' or  section  3759,  prohibiting  ."public  boxing,'' 
or  section  3855,  prohibiting  the  "sale  of  liquor,"  etc. 
(4)    Section  3854  prohibits  "horse  racing,  cock  fight- 
ing, or  playing  at  cards  or  games  of  any  kind"   on 
Sunday.    It  contains   no   inhibition   against  innocent 
and  harmless  athletic  games.    First.  The  words,  * '  games 
of  any  kind,"  must  be  construed  ^^ejuBdem  geaeru?^ 
Bandiman  v.  Breach^  7  Barn.  &  Cressw.  96;  Beg.  v. 
Whitnashy  7  Bam.  &  Cressw.  596 ;  City  v.  Laughlin^ 
49  Mo.  569  ;  State  v.  Bryant^  90  Mo.  534;  Knox  City  v. 
ThampsoTij  19  Mo.  App.  523.    Second.    The  ertatute  in 
question  is  a  x>enal  and  criminal  one,  and   should  be 
strictly   construed.    Howell  t).   Stewarty  54  Mo.  400 ; 
Fusz  V.  Spaunhorst,  67  Mo.  256 ;  Mantz  v.  Railroad^ 
87  Mo.   278;   State   v.   Bryant,  90  Mo.   534.     Third. 
Whenever  "playing  at  games"  or  "gaming"  is  made 
an  indictable  offense,  the  words  imply  either  some  spe- 
cies of  gambling,  or  games  which  are  of  an  immoral 
tendency.    2  Wharton  on  Criminal  Law,  sec.  14656/ 
1  Abbott's  Law  Die,  Tit.  Games,  p.  528;  1  Rapalje's 
Law  Die,  Tit.  Games,  p.  561 ;    Bishop  on  Statutory 
Crimes,  sec.  860;  State  v.  Nates,  3  Hill  (S.  C.)  200; 
Bell  V.  State,  5  Sneed  (Tenn.)  509;  Bew  v.  Harston, 
L.  R.  3  Q.  B.  Div.  456.    Fourth,    Statutes  making  an 
indictable  offense  to  permit  "  unlawful  games"  held  to 
include    cock  fighting.     Commonwealth    v.  Tilton,    8 
Mete.    232;   Squire  v.  Wishen,    3  Camp.  140.    Horse 
racing.    JSllis  v.  Beale,  18  Me.  337 ;  Talman  o.  Shraeder, 
23  nL  493;  Cheesman  v.  State,  8  Blackf.  332;    Wade 
V.  Denny,  9  Ind.  35 ;  Shropshire  v.  Glasscock,  4  Mo. 
636;     Boynton    v.    Curie,    4   Mo.    599.    Fifth.     The 
"games"  prohibited  by  statutes  against  Sabbath  break- 
ing are  those  which  tend  to  disturb  the  repose  of  the 
Sabbath.    Feople  v.  Dennin,  42  N.  T.  S.  Ct.  (35  Hun) 
827. 
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Sherwood,   P.   J. — Plaintiff's  petition,  filed   on 

the day  of  November,  1887,  alleges  that  it  is  the 

owner  of  certain  proi)erty  in  the  city  of  St.  Louis 
known  as  the  fair  grounds  ;  that  the  Amateur  Athletic 
Association  and  the  defendants  as  members  thereof 
leased  from  the  plaintiff  the  said  grounds  and  premises, 
to  be  used  by  the  said  association,  its  members,  and 
persons  to  be  invited  by  them  on  Sunday,  the  twenty- 
fifth  day  of  September,  1887,  for  the  athletic  games  and 
other  sports  of  the  association,  and  agreed  to  pay  the 
plaintiff  therefor  the  sum  of  $1,000 ;  that  the  association 
and  defendants  as  members  thereof  used  the  premises 
on  the  twenty-fifth  day  of  September,  1887,  in  accord- 
ance with  said  agreement,  but  refused  and  failed  to  pay 
to  plaintiff  the  sum  of  $1,000. 

,         All  the  defendants  filed  a  general  denial  to  the 
petition. 

Trial  had  before  the  court,  and  the  plaintiff  had 
judgment  for  the  $1,000,  and  interest,  and  there  was 
evidence  to  support  the  findiry.  On  appeal  this  judg- 
ment was  affirmed  by  the  St.  Louis  court  of  appeals, 
Thompson,  J.,  delivering  the  opinion,  in  which  the  facts 
and  law  are  elaborately  considered;  but  inasmuch  as 
that  opinion  was  opposed  to  that  of  State  v.  Williams, 
36  Mo.  App.  541,  delivered  by  the  Kansas  City  court  of 
appeals,  the  case  was  certified  here  in  conformity  to  the 
constitutional  mandate. 

I.  There  is  nothing  on  the  face  of  the  petition 
herein  which  indicates  any  other  than  a  valid  contract 
between  the  plaintiff  and  the  defendants  ;  and,  when 
this  is  the  case,  the  rule  is  that  if  the  contract  is  to  be 
invalidated  by  reason  of  some  extrinsic  matter,  such 
matter  must  be  pleaded  in  order  that  it  be  made 
issuable  at  the  trial,  so  that  it  may  be  considered  on 
appeal.  In  this  case  the  answer  was  simply  a  general 
denial,  and  on  this  point  the  following  authorities 
apply:  Syhert  n.  Jones ^  19  Mo.  86;  Moore  v.  Ringo, 
82  Mo.  468 ;  Musser  v.  Adlen^  86  Mo.  445 ;  Cummiskey 
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V.  WilliamSj  20  Mo.  App.  606.     Nor  will  an  appellate 
court  consider  an  unpleaded  defense. 

II.  The  result  of  the  application  of  these  princi- 
ples is  that  it  eliminates  from  this  cause  all  questions 
relating  to  Revised  Statutes,  1889,  section  3852,  which 
prohibits  labor  on  Sunday,  and  to  section  3759,  prohibit- 
ing public  boxing,  and  to  section  3855,  prohibiting  the 
sale  of  liquor,  etc.  None  of  these  sections  forbid  or 
punish  "athletic  games  and  sports"  on  Sunday,  nor 
is  there  any  such  statute,  unless  section  3854  is  to  be 
considered  such  a  one.  That  section  reads  thus: 
'*  Every  i)erson  who  shall  be  convicted  of  horse  racing, 
cock  fighting  or  playing  at  cards  or  games  of  any 
kind,  on  the  first  day  of  the  week,  commonly  called 
Sunday,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
fined  not  exceeding  $50."  But  these  prohibitions  are 
evidently  leveled  against  sports  and  games  that  have  a 
demoralizing  tendency,  and  do  not  extend  to  mere 
athletic  sports.  Besides,  this  section  is  penal,  and,  there- 
fore, to  be  strictly  construed.  Howell  v.  Stewart^  54 
Mo.  400  ;  If'usz  v,  Spaunhorst,  67  Mo.  256. 

III.  But,  further :  In  this  instance,  the  words,  "  or 
games  of  any  Tcind^^^  fall  under  the  rule  which  pre- 
scribes that  where  general  words  follow  particular  ones 
they  are  to  be  construed  as  applicable  to  things  or  per- 
sons of  a  like  nature.  State  v.  Bryant^  90  Mo.  534, 
and  cases  cited ;  St.  Louis  vl  LaughliUy  49  Mo.  559. 

Applying  this  rule  to  the  case  at  bar  no  ground  is 
found  on  which  to  question  the  correctness  of  the  con- 
clubion  reached  by  the  trial  court,  and  by  the  St.  Louis 
court  of  appeals ;  consequently,  the  judgment  of  that 
court  is  aflBrmed,  and  this  cause  will  be  remanded  to 
that  court  to  be  proceeded  with  in  conformity  to  law. 
All  concui  but  Barclay,  J.,  absent. 
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The  St.  Joseph  Lead  CoMPAirr  v.  Simms  et  al.y 
Plaintiffs  in  Error. 


|108    222 

|l^ 47  

lai    23-i  DIVISION  ONE. 


1.  County  Boards  of  Equalisation.  The  county  boards  of 
equalization  in  hearing  complaints  and  equalizing  assessments  of 
property  act  judicially. 

2.     :  EEAli-PROPBRTY  EQUALIZATION.     Said  boards  have  power 

to  equalize  assessments  on  real  property  biennially  not  annually. 

Appeal  from  St.  Francois  Circuit  Court. — ^Hon.  Jas.  P. 
Green,  Judge. 

Affirmed. 

Smith  &  Pipkin  with  A.  Ahernathy  for  plaintiffs 
in  error. 

The  county  board  under  the  statutory  provisions 
relating  thereto  had  the  power  at  its  meeting  in  April, 
1891,  to  raise  the  valuation  of  the  real  property  involved 
in  this  proceeding.  R.  S.  1889,  sees.  7517, 7518-9.  In  the 
language  of  these  statutes,  but  one  intent  can  be  discov- 
ered, which  is  that  the  county  boards  of  equalization 
shall  meet  once  a  year ;  shall,  without  any  distinction, 
equalize  the  valuation  of  all  kinds  of  property  at  each 
meeting.  This  is  the  plain  interpretation  of  these 
sections,  and  they  should  be  so  interpreted,  and  not  be, 
by  the  refining  process  of  construction  too  often  indulged 
in,  made  to  speak  a  tongue  never  dreamed  of  by  the  1^- 
islature.  The  intent  of  the  legislature  is  the  polar  star 
of  interpretation.  State  v.  Hays^  78  Mo.  605 ;  Staie  v. 
KiuQy  4A  Mo.  285;  Potter's  Dwarris  on  Statutes,  p. 
175,  et  seq.;  Henry  v.  EvanSy  97  Mo.  47.  Where  the 
language  is  plain  there  is  no  room  for  construction. 
Henry  v.  EvanSy  97  Mo.  65 ;  State  ex  rel.  v.  Gammon^ 
73  Mo.  425. 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  223 

The  St.  Joseph  Lead  Go.  v.  Siinms. 

Wm.  Carter  &  Weber  for  defendant  in  error. 

(1)  Said  board  of  equalization  had  no  power  or 
authority  under  the  laws  of  this  state  to  equalize  the 
assessment  of  the  real  estate,  situate  in  said  county,  or 
to  raise  the  valuation  thereof  at  its  meeting  in  April, 
1891,  the  same  having  been  duly  assessed  by  the  assessor 
of  this  county,  in  the  year  1889,  and  said  assessment 
having  been  passed  upon  by  the  state  board  of  equaliza- 
tion at  its  February  meeting  in  the  year  1890,  and  by 
the  county  board  of  equalization  at  its  meeting  in  April, 
1890.  It  then  became  the  "basis  of  taxation  on  the 
same  for  the  two  years  next  succeeding.''  R.  S.  1889, 
sec.  7562  ;  R.  S.  1889,  sec.  7531,  p.  1743  ;  R.  S.  1879,  sec. 
6705 ;  Laws,  1881,  sec.  6,  p.  180 ;  Laws,  1881,  p.  178,  sec. 
1;  Laws,  1883,  p.  134,  sec.  1 ;  Ooold  v.  Lyon  Co.j  36. 
N.  W.  Rep.  (Iowa)  906.  (2)  Nor  did  section  7618, 
Revised  Statutes,  1889,  relieve  said  board  of  its  dilemma, 
or  authorize  it  to  raise  the  assessed  value  of  the  respond- 
ent's property  at  its  meeting  in  April,  1891,  when  con- 
strued in  connection  with  section  7652,  Revised  Statutes, 
1889,  and  section  6706,  Revised  Statutes,  1879,  and  in 
connection  with  the  past  legislation  of  this  state,  govern- 
ing the  assessment  of  real  estate  and  the  power  and 
duties  of  county  boards  of  equalization  in  reference 
thereto.  See  authorities  above  cited.  Const.  1876,  sec. 
18,  art.  10 ;  G.  S.  1865,  sees.  10,  13,  p.  100 ;  G.  S.  1866, 
p.  97,  sec.  14 ;  Laws  of  1870,  sec.  1,  p.  114 ;  Laws  of 
1872,  sec.  48,  p.  92 ;  Laws  of  1873,  sec.  15,  p.  87. 

BiiAOK,  J. — The  assessor  of  St.  Francois  county 
duly  assessed  two  tracts  of  lands  belonging  to  the  plain- 
tiff for  taxation  at  the  biennial  assessment  beginning  on 
June  1,  1889.  He  assessed  one  tract  containing  six 
hundred  and  ninety-seven  acres  at  the  sum  of  $300,000, 
and  the  other  containing  seven  hundred  and  fifty-five 
acres  at  the  sum  of  $125,000.  The  county  board  of 
equalization  met  at  the  time  appointed  by  law,  namely, 
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the  first  Monday  in  April,  1890,  and  adjourned  without 
day,  making  no  change  in  the  assessed  value  of  this 
property.  The  board  met  again  on  the  first  Monday  in 
April,  1891,  it  being  the  sixth  day  of  the  month,  and  on 
the  ninth  day  of  the  same  month  made  an  order  raising 
the  assessed  value  of  the  first-named  tract  to  $320,000, 
and  the  second  to  $155,000.  The  board  then  adjourned 
to  the  twenty-second  of  the  same  month,  and  in  the 
meantime  gave  plaintiff  notice  of  the  change.  The 
plaintiflE  appeared  on  the  last-named  date  and  objected 
to  the  increase  of  the  assessed  value,  on  the  ground  that 
the  board  acted  in  the  matter  without  authority  of  law, 
but  the  board  overruled  the  objection  and  adhered  to  its 
previous  order.  Thereupon,  the  plaintiff  sued  out  this 
writ  of  certiorari^  and  upon  final  hearing  the  circuit 
court  quashed  and  declared  the  order  of  the  board  of 
•equalization  null  and  void,  from  which  judgment  the 
persons  constituting  the  board  appealed. 

The  claim  of  the  defendant  is  that  the  county  board 
of  equalization  had  a  right,  under  the  law,  to  equalize 
the  assessment,  either  at  its  meeting  in  April,  1890,  or 
at  its  meeting  in  April,  1891 ;  while  the  plaintiff  insists 
that  the  board  had  no  power  to  change  the  assessed 
value  aft^r  the  meeting  in  1890;  that  its  jurisdiction 
over  this  property  then  ceased. 

Section  7552,  Revised  Statutes,  1889,  provides : 
''Real  estate  shall  be  assessed  at  the  assessment  which 
shall  commence  on  the  first  day  of  June,  1881,  and  shall 
only  be  required  to  be  assessed  every  two  years  there- 
after. Each  ''assessment  of  real  estate  so  made  shall  be 
the  basis  of  taxation  on  the  same  lor  the  two  years  next 
succeeding." 

Section  7617  declares  that  "  there  shall  be  in  each 
county  in  this  state,  except  the  city  of  St.  Louis,  a 
county  board  of  equalization  which  board  shall  consist 
*  *  *  and  shall  meet  at  the  office  of  the  county  jJerk 
on  the  first  Monday  of  April  of  each  year,'* 
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Section  7618  gives  the  board  power  *'to  hear  com- 
plaints and  to  equalize  the  valuation  and  assessments 
upon  all  real  and  personal  property  within  the  county," 
and  the  persons  constituting  the  board  having  taken 
the  oath  *' shall  immediafcely  proceed  to  equalize  the 
valaatiofi  and  assessment  of  all  such  property,  both 
real  and  personal,'  within  their  counties  respectively,  so 
that  each  tract  of  land  shall  be  entered  on  the  tax  book 
at  its  true  value  :  Promded^  that  said  board  shall  not 
reduce  the  valuation  of  the  real  or  personal  property  of 
the  county  below  the  value  thereof  as  fixed  by  said 
state  board  of  equalization.'^' 

The  next  section  prescribes  the  rules  to  be  observed 
by  the  board,  and  provides  for  notice  to  be  given  to 
persons  whose  property  has  been  raised  from  the  value 
fixed  by  the  assessor,  and  such  persons  are  given  an 
opportunity  to  be  heard.  The  board  also  has  power  to 
hear  and  determine  all  appeals  made  from  the  valua- 
tion of  property  as  fixed  by  the  assessor. 

As  section  7517  makes  it  the  duty  of  the  county 
board  of  equalization  to  meet  on  the  first  Monday  of 
each  year,  it  is,  therefore,  claimed  that  the  board  has  the 
right  and  power  to  equalize  the  values  of  real  estate  at 
any  annual  meeting,  especially  so  in  view  of  the  general 
words  of  the  succeeding  section.    This  is  an  entire  mis- 
conception of  the  meaning  of  the  statute.    The  assess- 
ment   of  real    estate  takes  place   but  once  every  two 
years.     The  assessment  thus  made  becomes  the  basis  of 
taxation  for  the  next  two  years.    In  the  case  in  hand 
the  assessment  of  real  estate  beginning  on  June  1,  1889, 
became    the   basis  of  taxation  for  the    following    two 
years.     This  is  the  assessment  which  was  to  be  equalized 
at  the  annual  meeting  of  the  board  held  in  April,  1890. 
The  members  of  the  board  having  taken  the  prescribed 
oath,  it  became  their  duty  to  hear  complaints  and  appeals 
and  to  equalize  the  assessment.    These  duties  were  to  be 
performed  immediaiely^  not  a  year  thereafter ;  for  such 
is  the  plain  letter  of  the  law. 
Vol.  108—16 
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This  board,  we  have  often  held,  acts  judicially  when  per- 
forming these  duties.  Ins.  Co.  v.  Charles^  47  Mo.  465 ; 
Railroad  v.  Maguire^  49  Mo.  483 ;- Black  v.  McGonigle^ 
103  Mo.  193. 

Having  met  and  performed  their  duties,  their  power 
over  that  assessment  ceased.  It  became  the  fixed  and 
established  basis  of  taxation  for  two  years  as  to  the  real 
property,  and  one  year  as  to  the  personal  property. 
No  doubt  the  legislature  might  have  provided  for  a 
readjustment  of  values  on  real  estate  every  year,  but  it 
has  not  done  so. 

The  fact  that  the  county  board  of  equalization  is 
required  to  meet  annually, argues  nothing  against  these 
conclusions ;  for  it  must  be  remembered  that  the  boai-d 
passes  upon  assessments  of  personal  property  as  well  as 
upon  assessments  of  real  estate,  and  that  personal 
property  is  assessed  annually  ;  and,  hence,  the  necessity 
for  annual  meetings  of  the  board.  Again,  these  sec- 
tions of  the  statute  providing  for  a  county  board  of 
equalization  and  prescribing  the  powers  and  duties  of 
the  board  were  first  enacted  in  1865,  and  have  come 
down  through  the  various  acts  and  revisions  without  any 
substantial  change.  When  they  were  first  enacted  real 
estate  was  assessed  annually.  The  change  to  biennial 
assessments  was  made  in  1870.  The  old  sections  must 
be  construed  so  as  to  give  full  force  and  effect  to  the 
new  method  of  assessing  real  property. 

The  plainiiflf  presses  upon  our  attention  the  Jact 
that  under  the  law  the  state  board  of  equalization 
meets  every  second  year,  and  that,  too,  in  the  years 
when  the  county  board  of  equalization  is  called  upon  to 
equalize  the  values  of  real  estate.  It  is  the  business  of 
the  state  board  of  equalization  to  raise  or  decrease  the 
aggi'^gate  assessed  value  of  the  property  of  the  entire 
county.  It  has  nothing  to  do  with  adjusting  the 
values  of  different  parcels  of  property  in  the  county. 
The  state  board  also  meets  before  the  county  board. 
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Thus  in  this  case  the  state  boai*d  met  on  the  last  Wednes- 
day in  February,  1690,  while  the  county  board  met 
in  April,  1890.  The  county  board  cannot  reduce  the 
aggregate  value  of  the  property  in  a  county  below  that 
fixed  by  the  state  board,  but  it  has  the  power  to  adjust 
and  equalize  the  values  fixed  upon  property  within 
the  county ;  and  this  it  does  after  the  state  board  has 
acted.  We  think  the  law  governing  the  state  board  has 
little  or  nothing  to  do  with  the  question  in  hand. 

It  follows  from  what  has  been  before  said  that  the 
order  made  by  the  county  board  of  equalization  in  1891, 
raising  the  assessed  value  of  the  plaintiff's  lands,  is  void 
for  a  want  of  power  in  the  board  to  make  it.  The  judg- 
ment is  affirmed.  Baholay,  J.,  absent,  the  other  judges 
concur. 


C  Bryan  et  al.  v.  Allen  et  al.y  Appellants. 


DIVISION  ONE. 


106 

227 

|ll3 

890 

W^ 

56«2(M 

108 

227 

136 

396 

1  70tB06 

108 

227 

\4l 

421 

1.    Evidence:    changb  of   law   makino  witness  iNOOMPETENt. 

Laws  which  change  the  nlles  of  evidence  relate  to  the  remedy 

only,  and  may  be  applied  to  existing  causes  of  action,  and  this  is  i5i  iisl 

true,  although  the  effect  of  the  change  is  to  render  one  incompe- 
tent as  aptness  who  before  was  competent 

3,  laand :  father  and  son  :  parol  airr.  The  evidence  in  this  case 
Tield  insufficient  to  support  the  finding  by  the  trial  court  of  a 
parol  gift  of  lands  from  a  father  to  his  son. 

Appeal  from   Cooper   Circuit   Court, — Hon.    E.    L. 
Edwabds,  Judge. 

Revebsed. 

Douglas  &  Scudder  and  J.  JR.  Walker  for  appellants. 

(1)    Mrs  Harriet  G.  O' Bryan  was  incompetent  as  a 
witness.     B.  S.  1879,  sec.  4010  j  Sess.  Acts,  1887,  p.  287 ; 


Digitized  by 


Google 


228  SUPREME  COURT  OF  MISSOURI,    , 

O'Bryan  v.  Allen. 

Moore  t).  Moore^  51  Mo.  118  ;  Moore  v.  WingtUe^  53  Mo. 
398 ;  Willis  v.  Gammill,  67  Mo.  730  ;  Holman  v.  Bachus^ 
73  Mo.  49.  ( 2 )  Henry  M.  ThompsoH  was  not  a  compe- 
tent witness.  R.  S.  1879,  sec.  4010 :  Sess.  Acts,  1887,  p. 
287  ;  PavZ  v,  Leavitt^  53  Mo.  595 ;  Haerle  v.  Kreihn,  65 
Mo!  202 ;  Joice  v.  Branson^  73  Mo.  28  ;  Wood  v.  Broad- 
ley,  76  Mo.  23.  ( 3 )  Mrs.  Maria  G.  Allen  and  Mrs.  Claxa 
D.  Thompson  were  not  competent  witnesses.  R.  S.  1879, 
sec.  4010;  Sess.  Acts,  1837,  p.  287.  (4)  The  general 
reputation  in  the  community  as  to  the  ownership  of  the 
farm  was  competent  evidence.  Barrett  v.  Bonnelly,  38 
Mo.  492  ;  Benoist  v,  Darhy,  12  Mo.  196 ;  Dicker  son  v. 
ChrismaUy  28  Mo.  134  ;  Railroad  v.  Clark,  68  Mo.  371 ; 
Wilson  V.  Albert,  89  Mo.  537.  ( 5 )  To  establish  a  gif t^ 
the  proof  must  be  so  clear,  definite,  unequivocal  and 
cogent  as  to  leave  no  room  for  doubt.  Johnson  v. 
Quarles,  46  Mo.  423 ;  Forrester  t>.  Scomlle,  51  Mo.  208 ; 
Woodford  V.  Stephens,  51  Mo.  443  ;  Atkinson  c.  Henry ^ 
80  Mo.  151 ;  Jackson  v.  Wood,  83  Mo.  76  ;  Philpot  v. 
Penn,  91  Mo.  38  ;  Adams  v.  Burns,  06  Mo.  361 ;  Allen 
V,  Logan,  96  Mo.  591  ;  Modrell  v.  Riddle,  82  Mo.  31 ; 
Rogers  t).  Rogers,  87  Mo.  257  ;  Moore  v.  Crawford,  130 
U.  S.  122 ;  Berry  v.  Hartzell,  91  Mo.  132 ;  Burdett  v. 
May,  100  Mo.  13.  (  6 )  This  is  especially  true  in  cases 
between  parent  and  child.  Jones  v.  Tyler,  6  Mich.  364 ; 
Ackerman  v.  Fishei\  57  Pa.  St.  457 ;  Worth  v,  Wort\ 
84  111.  442  ;  Ackerman  v.  Ackerman,  24  N.  J.  Eq.  316 ; 
Hagus  t).  Walker,  12  Pa.  St.  173 ;  Poorman  v.  Kllgore^ 
2  Casey,  365;  Cox  v.  Cox,  2  Casey,  375.  (7)  The 
entire  proof  in  this  case  consists  of  admissions  and  loose 
declarations  of  Henry  Bell,  deceased,  which  are  entitled 
to  but  small  weight  and  are  to  be  received  with  great 
caution.  Woodford  t?.  Stephens,  51  Mo.  443  ;  Ringo  ©. 
Richardson,  53  Mo.  385 ;  Kennedy  v.  Kennedy,  57  Mo. 
73;  Cornet  v.  Bertelsmann,  61  Mo.  118  ;  Paris  v.  Haley ^ 
61  Mo.  453 ;  Melton  v.  Smith,  65  Mo.  315  ;  Modrell  v. 
Riddle,  82  Mo.  31 ;  Berry  v.  Hartzell,  91  Mo.  132  ; 
Carney  v.  Carney,  95  Mo.  353 ;  Hugus  o.    Walker^  12 
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Pa.  St.  173 ;  Dragoo  v.  Dragoo^  50  Mich.  573 ;  Burdett 
t).  May^  100 Mo.  13.  (8)  The  evidence  in  this  catse  is 
not  sufficient  to  support  the  decree.  Adams  v.  Burns^ 
86  Mo.  361 ;  Dragoo  v.  Drajgoo,  60  Mich.  573 ;  Wright 
V.  Wrighiy  31  Mich.  380;  Forward  tj.  Armstead^  13 
Ala.  124 ;  Eckert  v.  Mace,  3  Pa.  364 ;  Bason  v.  Ea'soriy 
61  Tex.  225 ;  Waterman  on  Spec.  Pert,  sec.  285  ;  Shell- 
hamTner  v.  Ashbaugh,  83  Pa.  St.  24 ;  Veth  v.  Gierthy  93 
Mo.  97 ;  Isaacs  v.  Skrainka,  95  Mo.  517. 

John  doe  grove  and  J.  H.  Johnston  for  respondents. 

(1)  Mrs.  O 'Bryan,  the  plaintiff,  was  a  competent 
witness.  0'' Bryan  v.  Allen,  95  Mo.  68.  She  was  not 
rendered  incompetent  by  Revised  Statutes,  1839,  section 
8918.  (2)  A  statute  which  takes  away  or  impairs  any 
rested  right  acquired  under  existing  laws,  or  creates 
anew  obligation,  or  imposes  a  new  duty,  or  attaches  a 
new  disability  in  respect  to  transactions  or  consider- 
ations already  past,  is  to  be  deemed  retrospective  or 
retroactive.  Sedgwick,  Stat.  &  Const.  Law,  183 ;  Ins. 
Co.  V,  Flynn,  38  Mo.  483 ;  Barton  Co.  v.  Walser,  47  Mo. 
800 ;  at.  Louis  to  use  v.  Clemens,  52  Mo.  144.  (3)  The 
widow  in  a  suit  for  assignment  of  dower  is  not  held  to 
strict  proof  of  her  husband's  title.  It  is  only  necessary 
that  her  case  be  made  out  with  reasonable  certainty; 
any  other  degree  of  certainty  in  a  case  of  this  kind  is 
unattainable.  Gentry  v.  Woodson,  16  Mo.  224;  Scrib- 
ner  on  Dower,  p.  237;  2  Scrib.,  p.  199;  Jffeale  v.  Neale, 
9  Wall.  (  U.  S.)  1.  ( 4 )  The  evidence  in  this  case  clearly 
proves  all  the  allegations  of  plaintiff's  petition,  and  the 
oonrt  below  was  fully  warranted  in  rendering  the  judg- 
ment it  did.  Peters  v.  Jones,  35  Iowa,  512 ;  BurTcholder 
t>.  Ludlam,  90  Gratt.  ( Va.)  255  ;  Hardesty  v.  Richard- 
son, 44  Md.  617;  Langston  v.  Batei,  84  III.  524 ;  Story 
t.  Black,  6  Montana,  26 ;  Anderson  v.  Shockley,  82  Mo. 
S5() ;   West  «.  Bundy^  78  Mo.  407 ;  Halsa  v.  Halsa^  8 

Mo.  Sua. 
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Brace,  J. — The  plaintiflfs  are  the  widow  of  Noah 
T>.  Bell,  deceased,  and  her  present  husband.  Noah  D. 
Bell,  deceased,  was  a  son  of  Henry  Bell,  deceased.  The 
defendants,  Maria  G.  Allen,  Clara  D.  Thompson  and 
Henry  Bell,  are  the  children  of  the  plaintiff  Harriet, 
and  her  former  husband,  Noah  D.  Bell.  Defendant, 
D.  D.  Bell,  is  a  son  of  Henry  Bell,  deceased.  Ernest 
Bell  and  Clara  Bell  Tracy  are  the  children  of  Dan  Bell, 
deceased,  who  was  a  son  of  Henry  Bell,  deceased. 

The  action  is  in  the  nature  of  a  bill  iA  equity  to 
declare  that  the  said  Noah  D.  Bell  died  seized  in  equity 
of  an  inheritable  estate  in  a  tract  of  land  in  Cooi>er 
county,  containing  about  two  hundred  and  twenty-three 
acres,  in  which  the  said  Harriet  is  entitled  to  dower, 
and  for  its  assignment,  upon  the  ground  that  the  said 
Henry  Bell,  in  his  lifetime,  made  a  parol  gift  of  said 
land  to  his  said  son,  Noah  D.,  but  died  seized  in  fee 
simple  of  the  legal  estate  therein,  without  conveying 
the  same  to  the  said  Noah  D.  The  defendants,  D.  D. 
Bell,  Ernest  Bell  and  Clara  Bell  Tracy,  answered,  deny- 
ing all  the  material  allegations  of  the  petition,  and 
setting  up  the  statute  of  frauds.  The  other  defendants 
made  no  answer.  The  issues  of  fact  were  subijiitted 
to  a  jury,  who  found  for  the  plaintiffs,  and  the  court 
decreed  in  accordance  with  the  prayer  of  the  petition. 
Commissioners  were  appointed  and  dower  assigned 
plaintiff  in  the  land  also  as  prayed  for,  and  the  defend- 
ants who  joined  issue  appeal. 

I.  On  the  trial  before  the  jury  the  plaintiff,  Mrs. 
0' Bryan,  and  her  two  children,  the  defendants,  Mrs. 
Allen  and  Mrs.  Thompson,  as  also  Mr.  Thompson,  her 
husband,  were  introduced,  and,  over  the  objections  of 
the  defendant  ( to  their  competency  as  witnesses ),  were 
permitted  to  testify,*  and  this  is  complained  of  as  error. 

When  this  case  was  here  before  {0^ Bryan  v.  Allen^ 
95  Mo.  68)  the  same  point  was  made  and  passed  upon 
as  to  the  competency  of  Mrs.  O 'Bryan.     We  then  held 
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that  she  was  a  competent  witness  nnder  section  4010, 
Revised  Statutes  of  1879,  on  the  ground  that  "  she  was 
not  one  of  the  original  parties  to  the  contract  or  cause  of 
action  on  trial.''  Since  that  decision  was  made,  and 
before  the  trial  of  this  case  in  the  court  below,  from 
which  this  appeal  is  taken,  said  section  was  amended  so 
that  the  first  proviso  thereof  then  and  now  reads  :  "That 
in  actions  where  one  of  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  and  on  trial  is  dead,  or 
is  shown  to  the  court  to  be  insane,  the  other  party  to 
such  contrcLct  or  cause  of  action  shall  not  be  admitted 
to  testify  either  in  his  own  favor  or  in  favor  of  any 
party  to  the  action  claiming  under  him^  and  no  party 
to  such  suit  or  proceeding  whose  right  of  action  or 
defense  is  derived  to  him  from  one  who  is,  or,  if  liv- 
ing^ would  he,  subject  to  the  foregoing  disqualification^ 
shall  he  admitted  to  testify  in  his  own  favor ^  except  as 
in  this  section  is  provided?^  *  *  *  g^g  ^cts, 
1887,  p.  287;  R.  S.  1889,  sec.  8918. 

The  amendment  consisted  in  inserting  in  the  orig- 
inal section  the  words  in  italics.  There  can  be  no  ques- 
tion under  this  amendment  that  the  witnesses  objected 
to  were  disqualified  to  testify  upon  the  issues  on  this 
trial  at  the  time  they  were  called,  and  the  court  com- 
mitted error  in  permitting  them  to  testify.  It  is  urged, 
in  support  of  the  ruling  of  the  court,  that  at  the  time 
this  amendment  was  passed,  this  cause  was  pend- 
ing ;  that  there  had  then  been  one  trial  in  the  case,  in 
which  the  plaintiff  had  the  benefit  of  the  evidence  of 
some  of  these  witnesses,  they  being,  under  the  law  as  it 
then  stood,  competent  witnesses ;  and  that  the  plaintiff, 
therefore,  had  some  vested  right  in  their  evidence,  ' 
which  is  entitled  to  the  protection  of  the  constitu- 
tional provision  prohibiting  the  passage  of  a  law 
**  impairing  the  obligation  of  the  contracts  or  retrospect- 
ive in  its  operation." 

It  is  not  seen  how  this  contention   can  be  main- 
.tained.     Laws  which  change  the  rules  of  evidence  relate 
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to  the  remedy  only,  may  be  applied  to  existing  canses 
of  action,  and  are  not  precluded  from  such  application 
by  the  constitutional  provision.  Cooley  on  Con.  Lira. 
[3  Ed.]  p.  288.  The  learned  author  in  another  connec- 
tion thus  states  the  doctrine  upon  this  subject:  "A 
right  to  have  one's  controversies  determined  by  existing 
rules  of  evidence  is  not  a  vested  right.  These  rules 
pertain  to  the  remedies  which  the  state  provides  for  its 
citizens;  and,  generally,  in  legal  contemplation  they 
neither  enter  into  and  constitute  a  part  of  any  contract, 
nor  can  be  regarded  as  being  of  the  essence  of  any  right 
which  a  party  may  seek  to  enforce.  Like  other  rules 
affecting  the  remedy,  they  must,  therefore,  at  all  times 
be  subject  to  modification  and  control  by  the  legisla- 
ture ;  and  the  changes  which  are  enacted  may  lawfully 
be  made  applicable  to  existing  causes  of  action  even  in 
those  states  in  which  retrospective  laws  are  forbidden  j 
for  the  law  as  changed  would  only  prescribe  rules  for 
presenting  the  evidence  in  legal  controversies  in  the 
future,  and  it  could  not,  therefore,  be  called  retrospect- 
ive even  though  some  of  the  controversies  upon  which 
it  may  act  were  in  progress  before."  Cooley,  Con.  Lim., 
p.  367 ;  State  v.  Orant,  79  Mo.  113. 

The  trend  of  modem  legislation  has  been  until 
recently  in  the  direction  of  enlarging  the  class  of  com- 
petent witnesses,  and  the  rulings  in  most  of  the  cases 
have  been  upon  legislation  making  those  competent  who 
before  were  incompetent  to  testify,  but  the  principle  is 
the  same  in  the  one  as  in  the  other  case.  By  such 
changes  in  the  law,  as  in  all  general  legislation,  hard- 
ship is  sometimes  worked  in  individual  cases.  But,  in 
this  particular  case,  there  need  be  no  such  complaint, 
for  all  the  substantial  facts  necessary  to  an  enlightened 
judgment  by  the  chancellor  appear  in  the  evidence  of 
other  witnesses.     Briefly  stated,  they  are  as  follows  : 

II.  Henry  Bell  was  a  prosperous  and  wealthy 
merchant,  residing  in  Lexington,  Kentucky;  he  had 
three  sons,  Noah,  Daniel  and  D.   D.,  for  all  of  whom 
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he  seems  to  have  entertained  a  warm  parental  afiFection. 
Noah,  who  was  living  with  his  lather  at  the  time  ( in 
1867),  married  an  estimable  Tennessee  lady,  the  plaintiff 
in  this  case,  and  soon  thereafter  his  father  set  him  np 
in  business  In  Keokuk,  Iowa,  He  conducted  the  busi- 
ness for  a  short  time  and  failed,  his  father  paying  his 
debts.  He  returned  to  Lexington,  remained  there  a 
short  time,  and  went  thenoe  to  St.  Louis  where  he 
remained  until  the  war  broke  out,  when  he  went  south 
with  his  family,  and  continued  there  living  in  Missis- 
sippi and  Arkansas,  until  the  year  1868.  The  character 
of  Noah  Bell  is  portrayed  in  the  evidence  in  features 
about  which  there  can  be  no  mistake ;  he  was  a  good- 
hearted  fellow,  whom  his  father,  his  family  and  his 
friends  loved  truly,  but  improvident,  and  of  **  irregular 
habits."  As  a  consequence,  his  father  felt  called  upon 
and  did  continually  contribute  to  the  support  of  himself 
and  family,  as  their  necessities  required,  from  the  time 
of  his  marriage  to  the  day  of  his  death. 

In  1868,  seeing  that  he  was  not  getting  on  in  the 
world,  or  likely  to,  his  father  determined  to  charge 
himself  more  definitely  and  directly  with  the  future 
support  and  welfare  of  his  son  and  his  family  than  he 
had  hitherto  done,  and,  in  pursuance  thereof,  bought 
the  premises  in  question,  furnished  it  with  everything 
necessary  to  make  a  pleasant  home  for  a  country  gen- 
tleman, and  thereafter  made  him  an  allowance  of  $3,000 
I)er  annum  to  live  on  it,  as  such.  This  allowance  he 
continued  to  him  until  Noah's  death  in  1877,  and  to 
Noah's  family  until  his  own  death  in  1883.  besides 
making  them  presents  of  other  large  sums  of  money  as 
to  him  seemed  agreeable  or  necessary,  and  buying  a  lot 
and  erecting  a  house  on  it  in  the  city  of  Boonville  for  a 
residence  for  his  widow  at  a  cost  of  $8,000  or  $9,000, 
not  completed  until  after  his  death. 

During  the  nine  years  that  Noah  resided  on  the 
premises*  some  necessary  repairs  and  improvements 
were  made  on  the  place  out  of  money  furnished  by 
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his  father  amonnting  to  an  insignificant  sum  when 
compared  either  with  the  rental  value  of  the  prop- 
erty or  his  allowance.  During  the  whole  period  he  and 
his  family  lived  in  perfect  accord  and  harmony  with  his 
father,  governing  1;hemselves  in  accordance  with  his 
wishes  in  every  respect  in  regard  to  the  premises,  and 
there  is  not  in  the  evidence  a  suggestion  that  the 
thought  ever  entered  Noah's  mind,  that  he  was  holding 
possession  of  this  property  adversely  to  his  father's 
title,  while  in  every  line  is  disclosed  the  father's  inten- 
tion that  that  title  should  remain  in  himself,  and  that 
no  alienable  or  inheritable  estate  should  ever  vest  in  his 
son.  He  proposed  to  take  care  of  this  beloved,  but 
somewhat  wayward,  son  and  his  family,  in  his  own 
way,  as  he  had  a  right,  and  knew  precisely  how,  to  do, 
and  he  did  take  care  of  them  while  he  lived,  and  made 
ample  provision  for  them  after  his  death.  It  is  not 
within  the  power  or  province  of  a  court  of  equity,  out 
of  his  bounty  to  his  son  given  ex  gratia^  to  construct 
an  obligation  ^x  dehito  justicia  against  the  father  in  the 
son's  favor,  and  then  enforce  it,  as  we  are  asked  to  do 
in  this  case,  with  no  better  foundation  to  sustain  it 
than  the  acceptance  of  that  bounty  by  the  son,  in 
moving  on  the  premises  from  a  neighboring  state,  livings 
on  it,  and  spending  a  trifle  of  that  same  bounty  in 
making  and  keeping  the  property  in  repair  and  com- 
fortable for  the  enjoyment  of  himself  and  his  family. 

Henry  Bell  made  a  fairly  equitable  division  of  his 
estate.  By  his  will  he  gave  to  the  widow  and  children 
of  his  deceased  son,  Noah,  $90,000  in  seven-per-cent 
bonds ;  $25,000  to  each  of  the  children,  and  $15,000  to 
the  widow,  to  whom  he  also  gave  the  city  lot  in  Boon- 
ville ;  the  devise  to  the  widow  was  as  long  as  she  lived, 
and  remained  the  widow  of  his  son;  and  upon  her 
death  or  maniage  the  bonds  given  her  went  in  equal 
portions  to  the  three  children,  and  the  lot  to  her  eon 
Henry.    She  married  again ;  hinc  iliac  lachrym<z. 
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The  bill  should  have  been  dismissed  at  the  hearing 
on  the  evidence.  The  judgment  is  reversed.  In  the 
first  paragraph,  Sherwood,  C.  J.,  and  Black,  J.,  con- 
cur.   In  the  second  and  in  the  result  all  concur. 


The  State  ex  rel.  Lemon  et  al.  v.  The  Board  of 

Equalization  of  Buchanan  County 

et  al,^  Appellants. 


DIVISION  ONE. 


County  Board  of  Equalization :  oath  of  hbmbebs.  The  fail- 
ure of  the  members  of  a  county  board  of  equalization  to  take  the 
oath  required  by  Revised  Statute,  1880,  section  6672,  before  pro- 
ceeding with  their  duties  will  not  be  fatal  to  the  validity  of  the 
equalization. 

.    Where  the  law  does  not  require  an  oath  to  be  made  in 

writing,  such  form  is  not  essential. ' 


8.     :  WAIVER  OP  NOTICE.     Appearance  by  parties  in  interest 

before  the  board  of  equalization  waives  all  objections  as  to  want  of 
notice. 

Appeal  from  Buchanan  Circuit  Court — Hon.  J.  P. 
Grubb,  Special  Judge. 

Reyebsed  and  remanded. 

8.  S.  BrotDUBJid  Woodson  &  TFboc^^oTi  for  appellants. 

(1)  Notice  of  the  raise  wa«  properly  given  to 
respondents.  R.  S.  1879,  sec.  6673;  K  S.  1889,  sec. 
7519.  (2)  Respondents  appeared  before  the  board  by 
attorneys  and  resisted  the  raise,  which  is  binding  on 
them.  State  v.  Qaylord,  41  N.  W.  Rep.  (Wis.)  618; 
B.  0.,  73  Wis.  306.     (3)    The  board  of  equalization  has 
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general,  exclusive  and  original  jurisdiction  in  equaliz- 
ing, raising  and  lowering  assessments  of  property  fof 
taxation ;  and  its  record  is  concl  naive  on  those  subjects 
in  all  collateral  proceedings.  B.  S.  1879,  sec.  6673; 
R.  S.  1889,  sec.  7518 ;  Johnson  v.  Beazley^  65  Mo.  250 ; 
St.  Louis  Co.  V.  Charles,  47  Mo.  462.  (4)  Revised 
Statutes  of  1879,  section  6673,  does  not  require  notice  of 
the  intended  raise  of  personal  property.  That  section 
only  requires  notice  to  be  given  of  the  intended  raise 
of  real  estate.  Mining  Co.  v.  Neptune^  19  Mo.  App. 
438.  (6)  Each  member  of  the  board  took  the  oath 
of  office  prescribed  by  section  6672,  Revised  Statutes, 
1879,  and  the  neglect  to  record  it  is  not  fatal.  Day  v. 
Beasley,  64  Vt.  310 ;  Taher  v.  Wilson,  34  Mo.  App.  89. 
(  6 )  The  action  of  the  board  was  binding,  as  de  facto 
officers,  whether  they  had  taken  the  oath  of  office  or 
not.  Cooley  on  Taxation  [2  Ed.]  pp.  266,  317,  726; 
Day  V.  Beasley,  64  Vt.  310 ;  Oldtown  79.  BlaJce,  74  Me. 
280 ;  StocJcle  v.  Sllsbee,  41  Mich.  015  ;  Slate  v.  Douglass, 
50  Mo.  693;  Petition  of  Kendall,  85  N.  Y.  302.  (7) 
The  adjournment  sine  die  of  the  board  of  equalization 
on  April  8,  1887,  did  not  prevent  it  from  meeting  on 
the  first  Monday  in  April,  as  a  board  of  ai)pealaL 
The  statute  does  not  require  the  board  to  adjourn 
until  the  first  Monday,  but  simply  that  it  shall  meet 
on  the  first  Monday  to  hear  reasons,  etc.  R.  S.  1879^ 
sec.  6673 ;  R.  S.  1889,  sec,  7519  ;  Taher  v.  Wilson,  34 
Mo.  App.  89.  (8)  And  when  relators  entered  their 
appearance,  and  resisted  the  raise,  that  gave  the  board 
jurisdiction  of  the  persons.  Taber  v.  Wilson,  34  Mo. 
App.  89;  State  V.  Qaylord,  41  N.  W.  Rep.  (Wis.)  618; 
8.  0.,  73  Wis.  306;  Orear  v.  Clough,  62  Wis.  65; 
Mining  Co.  v.  Neptune,  19  Mo.  App.  38.  (9)  The 
board  undoubtedly  has  the  power  to  raise  the  valuatioa 
when  the  taxpayer  undervalues  his  property.  R.  S. 
1879,  sec.  6673 ;  R.  S.  1889,  sec.  7619  ;  State  v.  Bonnet^ 
8  Atl.  Rep.  116;  State  n.  Oaylord,  41  N.  W.  Rep. 
(Wis.)  618 J  s.  c,  73  Wis.  306;  Blackford  v.  Wilkins, 
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42  N.  W.  Eep.  380 ;  8.  o.,  77  Iowa,  493 ;  Railroad  v. 
County  Clerk,  67  Mo.  223. 

H.  K.  White  for  respondents. 

( 1 )  The  statute  nnder  which  the  board  of  equaliz- 
ation attempted  to  raise  the  valuation  of  the  personal 
proi)erty  of  the  Tootle  estate  is  unconstitutional  in  that 
it  does  not  provide  any  means  of  nullifying  those  whose 
personal  property  is  to  be  affected,  and,  therefore,  any 
action  taken  by  a  board  of  equalization  in  reference  to 
personal  property  is  void.  R.  S.  1879,  sec.  6673 ;  Lewis 
on  Eminent  I>omain,  sec.  368 ;  Kuntz  v.  Sumption,  19 
N.  E.  Rep.  474;  117  Ind.  1 ;  Seifert  v.  Brooks,  34  Wis. 
443 ;  State  v.  City,  42  Wis.  287 ;  Stuart  v.  Palmer,  74 
N.  T.  188.  (2)  The  board  of  equalization  is  an  infe- 
rior court  of  limited  jurisdiction,  and  no  presumptions 
will  be  made  in  favor  of  its  acts.  R.  S.  1879,  sec.  6671 ; 
MacCloon  v.  Beattie,  46  Mo.  391 ;  Cunningham  v.  Rail- 
road, 61  Mo.  33 ;  Jefferson  Co.  v.  Cowan,  54  Mo.  234 ; 
State  ex  r el,,  etc.,  v.  Police  CorrCrs,  14  Mo.  App.  297; 
8.  o,,  88  Mo.  144.  (3)  The  record  filed  failed  to  show 
that  the  persons  constituting  the  court  had  taken  the 
oath  of  office  as  members  of  the  board.  State  v,  Martin, 
6  Kan.  431 ;  Cambria  Street,  75  Pa.  St.  357 ;  Rowell  v. 
Horton,  3  Atl.  Rep.  906 ;  58  Vt.  1 ;  Ayers  v.  Moulton, 
51  Vt.  115.  (4)  No  notice  of  the  intended  action  of 
the  board  was  given  to  relators.  Mills  on  Eminent 
Domain,  sees.  364,  365,  and  cases  cited ;  Cooley  on  Tax- 
ation [2  Ed.]  361 ;  Kuntz  v.  Sumption,  supra;  Boon- 
mile  V.  Ormond,  26  Mo.  193 ;  Darling  v.  Ounn,  50  III. 
424 ;  McConkey  v.  SmitJi,  73  111.  313 ;  Nat  Bank  v. 
Cook,  77  m.  620 ;  Davidson  v.  New  Orleans,  96  U.  S. 
97.  (6)  The  order  of  the  court  was  made  without 
complaint  and  without  evidence  or  knowledge  of  the 
members  of  the  board.  State  exrel.  v.  County,  31  N.W. 
Rep.  117 ;  20  Neb.  595 ;  People  v.  Reynolds,  28  Cal.  Ill  ; 
Peqple  v.  Flint,  39  Cal.  670;  People  v.  Qoldtree,  44  Ual. 
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323 ;  State  ex  rel.^  etc.y  v.  Police  Commissioners^  14  Mo. 
App.  297.  ( 6 )  The  order  does  not  show  what  class  of 
personal  property  was  supposed  to  have  been  improp- 
erly valued.  M/g.  Co.  x>.  Newell^  2  Atl.  Rep.  766  ;  s.  c, 
15  R.  I.  233;  Peoples.  Reynolds ^  28  Cal.  108.  (7)  The 
board  of  equalization  had  finally  adjourned,  and,  there- 
fore, had  lost  all  power  to  reassemble ;  and,  therefore, 
even  if  the  body  styling  itself  the  court  of  appeals  had 
called  iteelf  the  board  of  equalization,  all  its  acts  would 
have  been  coram  non  judice^  and  void.  See  Juris- 
diction, 12  Am.  &  Eng.  Ency.  Law,  244  (sub-div. 
Terms  of  Court ),  296 ;  Stovall  v.  Emerson^  20  Mo.  App. 
322 ;  Slate  v.  Todd,  72  Mo.  288 ;  Dunn  t).  Slate,  2  Arfc 
229 ;  Parker  t).  Mnnday,  Coxe  ( N.  J.)  70  ;  Brumley  t?. 
State,  20  Ark.  17 ;  Labadie  v.  Dunn,  47  Tex.  90 ;  State 
V.  Roberts,  8  Nev.  239 ;  Railroad  v.  Band,  7  Kansas, 
S&y) ;  Wiglitman  v.  KrasneTj  20  Ala.  446 ;  Oarlock  v. 
Dunn,  42  Ala.  404. 

SnERWOOD,  P.  J. — The  administrators  of  the  estate 
of  Milton  Tootle  procured  the  issuance  of  a  writ  of 
certiorari  against  the  board  of  equalization  of  Buchanan 
county,  for  the  purpose  of  vacating  and  annulling  the 
action  of  the  members  of  that  board,  for  that  they,  as  is 
alleged,  without  any  complaint  made  or  appeal  taken  or 
notice  to  relators,  had  changed  or  luised  the  valua- 
tion or  assessment  of  said  Tootle's  personal  property 
as  returned  by  him  in  his  lifetime  from  $104,250  to 
$980,000. 

The  board  of  equalization,  at  their  meeting  on  the 
twenty-fifth  day  of  April,  1887,  and  on  the  appearance 
of  counsel  on  behalf  of  said  administrators,  reduced  said 
last-mentioned  sum  to  $710,000. 

The  return  of  the  respondents  shows  that  they 
heard  evidence  on  the  date  last  mentioned  as  to  the 
value  of  the  property  in  question,  but  did  not  preserve 
the  same,  nor  was  such  preservation  asked  by  relator's 
counsel,  who  fully  argued  the  cause,  and  after  that  the 
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change  in  the  valnation  of  the  property  was  made.  And 
the  transcript,  which  accompanies  the  retuhi  of  the 
respondents,  shows  also  that,  before  making  the  change 
in  valuation  last  aforesaid,  evidence  was  heard  on  the 
part  of  relators  against  the  increase  of  the  valuation  of 
Tootle's  personal  property,  as  raised  by  the  board  of 
equalization,  and,  after  taking  the  matter  under  advise- 
ment, made  the  change  last  aforesaid. 

The  result  of  the  hearing  in  the  circuit  court  was 
that  on  motion  of  relators  the  change  made  in  the  valu- 
ation of  the  personal  property  of  Tootle's  estate  was,  by 
the  judgment  of  that  court,  vacated  and  annulled ;  hence, 
this  appeal. 

The  statutory  provisions  relative  to  the  subject  of 
this  litigation  are  these  :  **  Sec.  '6671.  There  shall  be 
in  each  county  in  this  state,  except  the  city  of  St.  Louis, 
a  county  board  of  equalization,  which  board  shall  con- 
sist of  the  county  clerk,  who  shall  be  secretary  of  the 
same,  but  have  no  vote,  the  county  surveyor,  the  judges 
of  the  county  court,  and  the  county  assessor/,  which 
board  shall  meet  at  the  office  of  the  county  clerk  on  the 
first  Monday  in  April  of  each  year. 

"Sec.  6672.  Said  board  shall  have  power  to  hear 
complaints,  and  to  equalize  the  valuation  and  assess- 
ments upon  all  real  and  personal  property  within  the 
county  which  is  made  taxable  by  law,  and,  having  each 
taken  an  oath,  to  be  administered  by  the  clerk,  fairly 
and  impartially  *to  equalize  the  valuation  of  all  the  tax- 
able property  in  such  county,  shall  immediately  proceed 
to  equalize  the  valuation  and  assessment  of  all  such 
property,  both  real  and  personal,  within  their  counties 
respectively,  so  that  each  tract  of  land  shall  be  entered 
on  the  tax  book  at  its  true  value ;  provided,  that  said 
board  shall  not  reduce  the  valuation  of  the  real  or  per- 
sonal property  of  the  county  below  the  value  thereof,  as 
fixed  by  said  state  board  of  equalization. 

"  Sec.  6673.  The  following  rules  shall  be  observed 
by  county  boards  of  equalization :    Mrst^  they  shall 
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raise  the  valuation  of  all  such  tracts  or  parcels  of  land, 
and  any  personal  property,  as  in  their  opinion  have 
been  returned  below  their  real  value,  according  to  the 
rule  prescribed  by  this  act  for  such  valuation;  but 
after  the  board  shall  have  raised  the  valuation  of  such 
real  estate  it  shall  give  public  notice  of  the  fact,  speci- 
fying the  property  and  the  amount  raised,  either  by 
advertisement  in  a  newspaper  published  in  the  county, 
or,  if  there  be  none,  then  by  posters  one  to  be  put  up  in 
each  township,  and  that  said  board  will  meet  on  the 
fourth  Monday  of  April  to  hear  reasons,  if  any  may  be 
given,  why  such  increase  should  not  be  made ;  secimd^ 
they  should  reduce  the  valuation  of  such  tracts  or  par- 
cels of  land,  or  any  i)ersonal  property,  which,  in  their 
opinion,  have  been  returned  above  their  true  value,  as 
compared  with  the  average  valuation  of  all  the  real  and 
^rsonal  property  of  their  county. 

*'  Sec.  6674.  The  said  board  shall  hear  and  deter- 
mine all  appeai»  made  from  the  valuation  of  property, 
made  by  the  assessor,  in  a  summary  way,  and  shall  cor- 
rect and  adjuso  the  assessment  accordingly.  The  county 
clerk  shall  keep  an  accurate  record  of  the  proceedings 
and  orders  of  the  board,  and  the  assessor  shall  correct 
all  erroneous  assessments,  and  the  clerk  shall  adjust  the 
tax  book  according  t/O  the  orders  of  said  board  and  the 
orders  of  the  state  board  of  equalization :  provided, 
that  in  adding  or  deducting  such  percentum  to  each 
tract  or  parcel  of  real  estate,  as  required  by  said  board, 
he  shall  add  or  deduct  in  each  case  any  fractional  sum 
of  less  than  fifty  cents,  so  that  the  value  of  any  separate 
tract  shall  contain  no  fractions  of  a  dollar."  2  R.  S. 
1879. 

The  salient  points  of  objection  to  the  action  of  the 
board  of  equalization,  upon  which  relators  rely  for  aa 
affirmance  of  the  judgment,  will  now  be  considered. 

1.  And  first  as  to  the  claim  that  the  members  of 
the  board  were  not  sworn.  It  will  be  observed  that, 
though  section  6672,  supra^  requires  the  menibbeiB  of 
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the  board  to  be  sworn,  yet  it  does  not  require  the  fact  of 
the  oath  having  been  taken  to  be  recited  of  record.  Nor 
does  that  section  require  the  oath  to  be  in  writing. 
Unless  the  law  expressly  requires  the  oath  to  be  written 
it  need  not  be,  nor  subscribed  by  the  aflBant,  but  may  be 
taken  by  ''word  of  mouth."  Mecham's  Pub.  Oflf.,  sec. 
261 ;  Davis  v.  Berger,  54  Mich.  652. 

Though  the  law  requires  an  oath  of  oflSce  to  be  taken, 
yet  its  being  taken  is  not  indisi)ensable ;  it  is  a  mere 
incident  of  the  oflBce,  constituting  no  part  of  the  oflBce 
itself.  Mecham's  Pub.  Oflf.,  sec.  255  \  State  ex  rel.  v. 
Stanley^  66  N.  C.  69.  And  it  has  been  ruled  that 
though  the  members  of  a  common  council  are  required 
by  the  charter  to  be  sworn  before  they  enter  upon  the 
duties  of  their  oflBce,  and  they  are  sworn  before  an 
oflBcer  not  authorized  to  administer  the  oath,  they  are 
still  ofllcers  de  facto^  and  a  tax  levied  by  them  is  not 
invalid,  nor  will  it  be  set  aside  even  in  a  direct  proceed- 
ing.    State  V.  Perkins^  24  N.  J.  L.  409. 

Such  persons  thus  situated  are  at. least  de  facto  if 
not  dejure  oflBcers,  and  their  acts  are  valid  to  all  intents 
and  purposes.  In  re  Petition  of  Kendall^  86  N.  Y.  302 ; 
Slaie  V.  Douglass,  50  Mo.  593  ;  Cooley,  Tax.  [2  Ed.]  255, 
266.  Besides,  the  members  of  the  board  of  equalization 
were  already  sworn  oflBcers  of  the  law,  and  were  ex  officio 
members  of  that  board  in  consequence  of  their  oflBcial 
standing. 

^  These  considerations  render  it  wholly  unnecessary 
to  rule  upon  the  power  of  the  county  clerk  to  supply 
certain  supposed  omissions  in  the  record  after  the  board 
of  equalization  hand  adjourned  ''sine  dieV 

II.  There  is  no  principle  more  elementary  or  funda- 
mental than  that  no  one  can  be  passed  upon  either  in 
his  person  or  estate,  without  being  fiirst  given  an  oppor- 
tunity to  be  heard.  This  principle  has  been  frequently 
exemplified  by  cases  adjudicated  in  this  court.  Tax 
proceedings  constitute  no  exception  to  the  rule  demand- 
ing notice  as  a  prerequisite,  in  order  to  give  validity^to 
Vol.  108—16 
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such  proceedings.  Provision  for  notice  is  part  and 
parcel  of  **  due  process  of  law."  Cooley,  Tax.  [  2  Ed.] 
363,  364.  Even  if  a  statute  contain  no  provision  for,  or 
mention  of,  notice,  the  law  will  imply  that  notice  is 
requisite.  Brown  v.  Weatherby,  71  Mo.  152 ;  Wickham^ 
AdmCr^  v.  Page,  49  Mo.  626;  Laughlm  v.  Fairbanks, 
8  Mo.  370. 

Now,  though  section  6673  is  very  faulty  in  its  con- 
struction, yet  guided  by  the  principle  jusfc  announced, 
there  can  be  no  question  that  notice  was  intended  by 
that  section  to  be  given  as  to  personal  property  as  well 
as  to  real  estate.  What  the  law  will  imply  is  as  much 
a  part  of  the  legislative  enactment  as  though  set  forth 
in  terms.  At  any  rate,  notice  was  given  as  that 
section  evidently  contemplates,  and  it  was  given  as  to 
the  personal  property  in  question,  or  sufficiently  well  at 
least  to  bring  relators  before  the  board  of  equalization 
when  it  sat  to  hear  what  might  properly  be  brought 
before  it  for  determination.  There,  the  counsel  of 
relators  being  present,  the  matter  of  the  increased  valu- 
ation was  fully  discussed  upon  evidence  adduced,  and 
the  determination  of  the  board  of  equalization 
announced ;  a  board  composed  of  the  very  same  persons 
who  composed  the  original  board,  and  who  came  together 
again  at  the  command  of  the  law  at  a  day  certain,  and 
after  giving  the  notice  the  law  required.  The  fact  that 
their  adjournment  was  sine  die  neither  added  to,  nor 
subtracted  from,  the  full  measure  of  the  jurisdiction 
which  the  law  conferred.  So  that  whatever  irregulari- 
ties had  previously  occurred  were  cured  by  the  subse- 
quent appearance  of  relators  before  a  quasi  tribunal 
having  plenary  powers  and  jurisdiction  over  the  sub- 
ject-matter, and  whose  action  must,  therefore,  be 
regarded  as  final  in  a  proceeding  by  certiorari  except  as 
to  matters  of  jurisdiction,  and  that  is  sufficiently  dis- 
closed by  the  record  already  mentioned. 

The  merits  of  the  case  cannot  be  gone  Into  in  a 
proceeding  of  this  nature.     JNothing  but  the  record  is 
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brought  up  in  an  instance  like  the  present.  Railroad 
z.  Board  of  Equalization^  64  Mo.  294. 

The  appearance  of  relator's  counsel  before  the  board 
of  equalization  when  it  met  at  the  time  appointed  by 
law,  and  at  the  time  si)ecified  in  the  notice  given,  must 
be  regarded  as  a  waiver  and  cure-all  of  all  previous 
defects  as  to  notice.  This  is  the  view  taken  in  Wis- 
<5onsin  under  a  similar  statute.  State  ex  rei.  v.  Oaylord, 
73  Wis.  306.     See,  also,  Brovm  v.  Weatherby,  supra. 

For  these  reasons,  we  reverse  the  judgment  and 
remand  the  cause  with  directions  that  the  lower  court 
^nter  a  judgment  restoring  the  valuation  as  made  by 
the  board  of  equalization.    All  concur. 


€mith  et  al.  v.    The  Chicago   &   Alton  Railroad 
Company,  Appellant. 


DIVISION  ONE. 


Bailroad :  passenobb  :  personal  injuries.  Where,  in  an  action 
by  a  passenger  against  a  railroad  company  for  personal  injuries,  it 
ai^pears  that  the  plaintiff  was  told  by  the  porter  of  the  train  to  go 
forward  two  cars  in  order  to  get  off  at  the  next  station,  and  that 
after  plaintiff  started  to  go  forward  the  train  started  jerking  her 
off  the  platform,  such  starting  of  the  train  constitutes  negligence 
on  the  part  of  the  company. 

BVIDENCB.    The  statement  of  plaintiff's 


son,  made  just  after  his  mother  had  fallen  off,  that  she  jumped  off, 
is  inadmissible  when  the  boy  denies  making  the  statement,  and 
testifieB  he  did  not  see  his  mother  f  aU. 

Common  Carrier:  passbnoee:  deorsb  of  oarb.  An  instruc- 
tion that  the  law  imposes  on  a  common  carrier  of  passengers  the 
niinost  care  in  carrying  them  safely  is  not  erroneous,  where  an 
Infltrhction  is  also  given  that  the  carrier  is  not  an  insurer  of  the 
safety  of  passengers,  and  that  negligence  on  the  part  of  its  ser- 
vants must  be  shown. 
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4.     : : .    The  care  required  of  such  carrier  is  that 

care,  prudence  and  caution  wliich  a  very  careful  person  would 
use  and  exercise  in  a  like  business  and  under  like  circumstances, 
or  the  utmost  care  and  skill  which  prudent  men  are  accustomed  to 
use  under  similar  circumstances,  or  such  skill,  diUgence  and  fore- 
sight as  is  exercised  by  a  very  cautious  person  imder  like  circum- 
stances. 

5.  Personal  Injuries:  medical  services  as  damages.  Damages 
will  not  be  allowed  in  an  action  for  personal  injuries  for  medical 
services  in  the  absence  of  evidence  as  to  their  value. 

Appeal  from   Howard    Circfidt    Court, — Hon.    G.    H. 

BUiM)KHARTT,    Judge. 

Reversed  and  remanded. 

Oeorge  Robertson  tot  appellant. 

( 1 )  The  verdict  i^  against  the  evidence  in  the  case, 
and  this  court  will  set  aside  a  verdict  when  it  is  without 
evidence  to  support  it.  Hacker  v,  Brown^  81  Mo.  68 ; 
Foster  v.  Foster ^  77  Mo.  227 ;  Schooling  v.  Railroad^ 
75  Mo.  518;  Fair  grieve  v.  Moberly,  29  Mo.  App.  141. 
Or  when  the  evidence  so  preponderates  against  it  as  to 
shcrw  that  it  was  the  result  of  partiality,  prejudice  or 
passion.  Oglesby  v.  Oorby^  96  Mo.  285  ;  Rosecrans  v. 
Railroad^  83  Mo.  678  ;  Thompson  on  .Trials,  sec.  2273. 
(2)  Plaintiflf's  instruction,  numbered  3,  is  error, 
because  it  declares  the  starting  of  the  train,  in  connec- 
tion with  other  fa,cts,  to  be  negligent,  and  that  the 
defendant  is  liable.  Whether  it  was  negligence  to  have 
started  the  train  at  the  time  was  a  question  for  the 
jury.  Doss  v.  Railroad^  57  Mo.  37 ;  Dowell  v.  Quthrie^ 
99  Mo.  653.  The  state  of  facts  set  forth  in  this  instruc- 
tion does  not  include  all  the  facts  necessary  to  consti- 
tute a  case  of  liability  of  the  defendant.  It  leaves 
out  the  fact  of  the  injury  as  the  result  of  defendant's 
agency.  Instructions  should  be  predicated  upon  the 
whole  facts.  Slieedy  v.  Streeter,  70  Mo.  679  ;  Dowell  v. 
Outhrie,  99  Mo.    653.    (3)    Instruction,  numbered  4, 
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jpven  nt  plaintiflf  's  request  is  error.  HHrst  Because  it 
Ss  a  mere  abstract  proposition  of  law.  Abstract  propo- 
sitions of  law  must  not  be  given.  Schroeder  c.  MasoUy 
25  Mo.  App.  190 ;  Fair  grieve  v.  Mdberly^  29  Mo.  App. 
141 ;  Haegele  v.  Stove  Co.,  29  Mo.  App.  486;  Zwisler  v. 
Starts,  30  Mo.  App.  164 ;  McDermott  v.  Dougan,  44  Mo. 
85.  The  reason  being  that  such  instructions  may  mis- 
lead the  jury.  McDei^mott  v.  Dougan,  supra.  Second. 
It  is  error  because  by  the  use  of  the  word  ''  utmost "  the 
highest  possible  degree  of  care  the  human  mind  can 
attain  to  or  is  capable  of  inventing  is  required  of  the 
defendant,  when  the  law  is  satisiied  with  the  greatest 
degree  of  care  practicable.  Redfield  on  Car.,  sec.  847; 
2  Rorer  on  Railroads,  p.  955.  ( 4 )  Instruction,  num- 
bered 6,  of  plaintiflf  is  erroneous,  for  telling  the  jury  in 
assessing  damages  to  take  into  account  plaintiflf 's 
expenditure  of  money  when  the  evidence  disclosed  no 
exx)enditure  at  all.  DuTce  v.  Railroad,  99  Mo.  347. 
(6)  Plaintiflf ' 8  instruction,  numbered  7,  was  erroneous 
in  excluding  from  the  jury  the  statement  of  the  son  that 
his  mother  had  jumped  oflf,  except  for  the  purpose  of 
contradiction.  He  was  mth  her  and  assisting  her  when 
she  fell,  And  his  exclamations  that  she  jumped  from  the 
train  are  admissible  as  part  of  the  res  gestce.  Waller  v. 
Railroad,  83  Mo.  608 ;  Brownell  v.  Railroad,  47  Mo. 
239  ;  Harriman  v.  Stowe,  57  Mo.  93;  1  Greenleaf 's  Ev., 
fifec.  108,  et  seq. 

P.  S.  Rader  and  Tyson  S.  Dines  for  respondents. 

( 1 )  The  verdict  is  amply  sustained  by  the  evidence, 
and  this  court  will  not  disturb  the  linding  when  such  is 
the  case.  The  court  could  not  sustain  a  demurrer  to 
plaintiflf 's  cause  predicated  upon  defendant's  evidence. 
Wood  V.  Ins.  Co.,  50  Mo.  112 ;  Smith  v.  Hutchinson,  83 
Mo.  691.  The  jury,  and  not  the  court,  must  psss  upon 
any  conflict  in  the  testimony.  Brown  v.  Railroad,  99 
Mo.  310.  (2)  Plaintiflf 's  instruction,  numbered  3, 
is  right.    It  simply  says  that  a  failure  on  the  part  of 
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defendant  to  perform  its  duties  is  negligence.  The 
question  as  to  whether  plaintiff's  injuries  resulted 
proximately  from  his  negligence  is  another  question 
and  covered  by  another  instruction.  Besides,  this 
instruction  is  taken  almost  verhatim  from  the  case  of 
Hickman  v.  Railroad^  91  Mo.  435,  where  it  is  approved 
by  this  court.  Owens  v.  Railroad^  95  Mo!  169,  180 ; 
Goodwin  v.  Railroad^  76  Mo.  73  ;  Iffg.  Co.  v.  Ballow^ 
71  111.;  Ravenscraft  v.  Railroad^  27  Mo.  App.  617, 
623.  (3)  Instruction,  numbered  4,  given  at  plaintiff's 
request  is  right.  The  words  complained  of  in  this 
instruction  are  not  nearly  so  strong  as  have  been  fre- 
quently quoted  with  approval  by  this  court.  This 
instruction  imposes  the  duty  *'of  exercising  the  utmost 
care."  Taken  in  connection  with  instruction,  numbered 
2,  given  for  defendant,  the  whole  law  is  given.  In  the 
case  of  Furnish  v.  Railroad^  102  Mo.  466,  the  words  are 
*' utmost  human  skill  and  diligence,"  and  this  is 
approved.  So  often  has  the  term  utmost  been  used  by 
this  court  to  define  the  duty  of  common  carrier  of  pas- 
sengers, that  the  objection  seems  frivolous.  Higgins 
V.  Railroad,  36  Mo.  433;  Leslie  v.  Chancellor^  68 
Mo.  340 ;  Gibson  v.  Railroad,  76  Mo.  282 ;  Waller 
f>.  Railroad,  83  Mo.  608-616;  Story  on  Bailments 
[7  Ed.  ]  sec.  601 ;  Angell  on  Carriers  [4  Ed.]  sec.  669 ; 
Ingalls  v.  Bills ,  9  Met.  1 ;  Christie  v.  Griggs,  2  Camp. 
80;  Taylor  v.  Railroad,  48  N.  H.  304;  Stokes  v. 
Saltonstallj  13  Peters,  181. 

Black,  J. — ^The  defendant  prosecutes  this  apjmal 
from  a  judgment  in  favor  of  the  plaintiff  rendered  in  a 
I)er8onal-damage  suit.  Plaintiff  is  a  married  woman  of 
the  age  of  forty-five  years.  She  and  her  son,  fifteen 
years  of  age,  became  passengers  at  Odessa  for  Higbee  on 
the  defendant's  morning  train.  A  hundred  or  more 
persons  got  on  the  train  at  the  first-named  place  for  an 
intermediate  station,  so  that  the  local  cars  were  crowded. 
Several  witnesses  testify  that  the  conductor  of  the  train 
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directed  the  plaintiff  and  her  son  to  get  in  a  rear  coach, 
designed  for  tlirough  passengers,  and  it  is  an  undisputed 
fact  that  they  took  a  seat  in  the  front  end  of  the  rear  car. 
She  had  in  her  hands  a  long  pasteboard  shoe-box  and  a 
small  hand-satchel,  and  the  boy  had  in  his  care  a  hand- 
valise  and  a  small  paper  box.  The  conductor  told  the 
porter  of  the  car  where  she  would  get  off,  and  the  porter 
had  a  conversation  with  her  before  she  reached  Yates, 
which  was  the  station  next  west  of  Higbee ;  but  there  is 
much  conflict  in  the  evidence  as  to  what  he  said  to  her. 

Her  evidence  is  to  the  following  effect:  ''The 
porter  passed  through  the  car  and  stopped  at  the  door ; 
he  and  the  conductor  had  a  conversation ;  he  then  came 
to  me  and  said  :  '  The  next  time  the  train  stops,  that 
will  be  at  Yates.  You  cannot  reach  the  platform  from 
this  car;  you  go  in  the  car  two  cars  ahead  of  this,  or 
you  cannot  get  out.'  The  porter  gave  me  that  direction, 
and  I  supposed  it  was  an  order  from  the  conductor.'* 
She  says  she  and  her  son  got  up  and  staiiied  forward  as 
soon  as  the  train  stopped  at  Yates  ;  that  her  son  went 
out  on  the  platform  first  and  one  of  the  two  doors  closed ; 
that  she  opened  it  as  quick  as  she  could  ;  that  she  got 
out  on  the  platform  and  just  as  she  stepped  on  it  the  car 
started  and  she  fell  off  head  foremost.  She  says,  **I 
suppose  it  was  the  jerk  of  the  cars,"  and,  again,  "  I  was 
jerked  off  and  rolled  down  in  a  ditch."  The  boy  says 
the  porter  told  them  to  go  two  coaches  ahead  when  they 
got  to  Yates.  There  is  much  evidence  to  the  effect  that 
title  train  stopped  at  Yates  but  a  few  seconds,  not  long 
enough  to  enable  persons  to  pass  through  two  coaches, 
and  that  plaintiff  and  her  son  started  forward  as  soon  as 
the  cars  stopped. 

The  porter  says  it  was  his  duty  to  assist  ladies, 
children  and  infirm  persons  on  and  off  the  cars ;  that  he 
told  plaintiff  the  car  she  was  in  would  not  reach  the 
platform  at  Higbee,  and  before  they  reached  that  place 
he  would  assist  her  in  going  forward  two  coaches,  so 
that  ahe  could  get  off  on  the  platform.    There  Is  other 
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evidence  tending  to  show  that  the  car  began  to  niove 
before  she  left  her  seat ;  that  she  was  found  one-fourth 
of  a  mile  beyond  the  platform  at  Yates,  and  that  she 
said  she  got  dizzy  wWIq  on  the  platform. 

Before  the  accident  she  was  a  stout  woman,  and 
made  a  living  for  herself  and  son  as  a  seamstress,  earn- 
ing about  $20  per  month.  Though  no  bones  were  broken 
she  received  several  wounds,  and  since  that  time  has  not 
had  the  full  use  of  one  leg  and  arm  and  still  suffers  much, 
and  is  able  to  perform  but  little  work.  The  verdict  was 
for  $3,000. 

I.  If  the  defendant's  servants  directed  the  plaintiff 
to  move  to  the  third  car  forward  of  the  one  in  which  she 
was  sitting  as  soon  as  the  train  stopped,  and  she  under- 
took to  obey  the  order,  it  devolved  upon  her  to  use 
ordinary  care  and  diligence,  considering  her  age,  sex 
and  surroundings.  On  the  other  hand  it  became  the 
duty  of  the  defendant  to  stop  the  train  long  enough  to 
enable  her  to  go  to  the  car  to  which  she  had  been 
directed,  by  the  use  of  the  care  and  diligence  before 
mentioned ;  and  a  failure  on  the  part  of  defendant  to 
stop  the  cars  for  such  a  length  of  time  was  a  breach  of 
duty  to  her,  entitling  her  to  recover  damages  for  the 
injuries  occasioned  thereby.  These  principles  are  all 
embraced  in  the  plaintiff's  first  and  thiixl  instructions, 
and  there  was  no  error  in  giving  them.  Indeed,  they 
required  the  jury  to  find  the  further  fact  that  the  defend- 
ant's  servant  negligently  put  the  train  in  motion  while 
she  was  on  the  platform,  and  before  she  could  get  across 
by  the  use  of  ordinary  care  and  expedition. 

There  is  no  merit  whatever  in  the  claim  that  the 
verdict  is  unsupported  by  the  evidence.  It  is  true  there 
is  a  confiict  in  the  evidence,  and  especially  as  to  the 
instruction  of  the  porter,  but  it  was  for  the  jury  to  settle 
this  matter.  The  six  instructions  given  at  the  request 
of  the  defendant  present  most  favorably  the  entire 
defense. 
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II.  The  fourth  instruction  given  at  the  request  of 
the  plaintiff  told  the  jury,  that  the  law  imposed  upon  a 
i^mmon  carrier  of  passengers  the  utmost  care  in  carry- 
ing them  safely  to  the  place  of  destination,  and  that  the 
absence  of  the  utmost  care  constituted  such  negligence 
as  to  render  the  carrier  liable  for  aU  injuries  resulting 
to  the  passengers,  the  passenger  being  free  of  contribu- 
tory negligence. 

By  the  second  instruction  given  at  the  request  of 
the  defendant  the  court  told  the  jury  that  railroad  com- 
panies were  not  insurers  of  the  safety  of  passengers,  and 
to  entitle  a  passenger  to  recover  it  devolved  upon  her  to 
show  that  the  injury  complained  of  was  occasioned  by 
the  negligence  of  the  company  or  its  servants. 

The  defendant  objects  to  the  use  of  the  words 
"utmost  care,"  but  when  the  two  instructions  are  taken 
together  there  is  no  valid  objection  to  the  plaintiff's 
instruction.  In  Dougherty  t?.  Railroad^  97  Mo.  447, 
which  waa  a  suit  against  a  street  railroad,  we  disap- 
proved an  instruction  which  required  of  the  company  the 
"exercise  of  the  utmost  human  foresight,  knowledge, 
skill  and  care."  This  language,  in  the  connection  in 
which  it  was  used  in  that  case,  conveyed  the  meaning 
that  the  carrier  must  use  that  precaution  which  one 
could  use  who  knows  beforehand  that  the  accident  will 
otherwise  occur.  The  law  does  not  require  such  fore- 
sight on  the  part  of  the  carrier.  2  Shear.  &  Red.  on 
Neg.  [4  Ed.]  sec.  496.  This  court  has  on  several  occa- 
sions approved  the  rule  as  given  by  Story,  namely,  that 
"passenger  carriers  bind  themselves  to  carry  safely  those 
whom  they  take  into  their  coaches,  as  far  as  human  care 
and  foresight  will  go ;  that  is,  for  the  utmost  care  and 
negligence  of  very  cautious  persons."  Story  on  Bail. 
[9  Ed.]  sec.  600. 

The  care  required  is  that  care,  prudence  and  cau- 
tion which  a  very  careful  and  prudent  person  would  use 
and  exercise  in  a  like  business  and  under  like  circum- 
fstances  (  GHlson  v.  Railroad^  76  Mo.  283)  ;  or  such  skill, 
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diligence  and  foresight  as  is  exercised  by  a  very  cautioua 
person  under  like  circumstances  ( Furnish  «.  Railroady 
102  Mo.  438) ;  or  the  utmost  cai'e  and  skill  which  prudent 
men  are  accustomed  to  use  under  similar  circumstances. 
Shear.  &  Red.  on  Neg.  [4  Ed.]  sec.  405.  If  parties 
would  use  the  whole  of  some  one  of  these  or  like  defini- 
tion or  description  of  the  duty  of  a  carrier  of  passengers, 
instead  of  selecting  but  a  few  words,  there  would  be  less 
difficulty,  and  reversals  prevented.  Taking  the  twa 
instructions  together  in  this  case,  we  see  no  error  in 
them.  The  undisputed  evidence  shows  that  the  train 
did  not  stop  long  enough  to  enable  the  plaintiff  to  ga 
through  two  cars  to  the  third,  and  the  real  issue  of  fact 
was  as  to  the  instructions  given  her  by  the  porter. 

III.  The  next  complaint  is  that  the  court  erred  in* 
excluding  evidence  of  the  statement  of  the  boy  to  the* 
effect  that  his  mother  jumped  off  the  train.  It  appears 
the  train  ran  on  some  distance  until  the  boy's  lamenta- 
tions attracted  the  attention  of  some  of  the  passengers. 
It  was  then  stopped  and  backed  up  to  where  she  fell  off. 
The  conductor  says  the  boy  then  asked  her  why  she^ 
jumped  off ;  and  another  person  says  he  asked  the  boy 
how  she  got  off,  and  he  said  she  jumi)ed  off.  His  evi- 
dence is  that  he  made  no  such  statement.  He  says  he^ 
got  across  the  platform,  and  was  stepping  in  the  door  of 
the  second  car  when  he  missed  his  mother,  and  that  he 
did  not  see  her  fall ;  that  he  then  got  down  on  the  step 
and  saw  heron  the  ground  "away  back."  He  then 
commenced  crying. 

This  evidence  of  what  the  boy  said,  it  is  urged,  was 
part  of  the  res  gesto^^  and,  therefore,  should  not  have 
been  excluded.  The  boy  was  with  his  mother,  it  is  true, 
and  the  statements  were  quite  clearly  connected  v^ith 
the  fact  at  issue,  and,  hence,  we  have  some  of  the  ele- 
ments of  declarations  constituting  part  of  the  res  gestcs. 
Leakey  v.  Railroad^  97  Mo.  165,*[and  cases  cited.  But 
he  says  in  the  most  emphatic  terms  that  he  did  not  see 
his  mother  when  she  fell  and  did  not  miss  her  until  he 
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had  opened  the  second  car  door,  and  this  evidence  seems 
to  stand  undisputed.  It  is  evident  that  if  he  made  the 
statements  at  all  they  were  mere  conclusions  drawn  by 
the  operation  of  his  mind  and  not  the  spontaneous 
exclamations  of  the  real  cause,  and  we  think  they  were 
proi)erly  excluded.  State  v.  Elkins^  101  Mo.  344.  These 
alleged  statements  were  allowed  to  stand  for  the  purpose 
of  contradicting  his  evidence  and  for  that  purpose  were 
not  excluded. 

IV.  The  instruction  on  the  measure  of  damages 
declares  that  if  the  jury  find  for  the  plaintiff  '•  they  will, 
in  assessing  her  damages,  take  into  consideration  her 
loss  of  time,  expenditure  of  money,  pain,  suffering  and 
mental  anguish,  as  well  as  her  future  state  of  health  and 
strength,  resulting  directly  and  immediately  from  the 
injuries  sustained,  not  exceeding  the  sum  of  $10,000." 

There  is  evidence  that  the  plaintiff  received  the  ser- 
vices of  three  or  four  physicians,  and  damages  to  the 
amount  of  $200  are  claimed  in  the  petition  for  debts  con- 
tracted for  medical  services ;  but  there  is  not  a  word  of 
evidence  as  to  the  amount  of  the  charges  of  these  physi- 
cians, or  any  of  them,  nor  is  there  any  evidence  as  to  any 
other  exi)enses  incurred.  In  the  case  of  Murray  v.  Mail- 
road,  101  Mo.  336,  due  proof  of  the  amount  of  the  sur- 
geon's bill  was  made,  and  the  only  omission  was  as  to 
the  expenses  of  nursing,  the  time  during  which  nursing 
was  required  being  fixed  by  the  evidence.  We  said  it 
might  be  presumed  that  jurors  were  familiar  with  the 
value  of  such  services,  and,  the  verdict  being  deemed 
moderate  in  amount,  we  declined  to  reverse  the  judg- 
ment because  of  the  omission.  We  cannot  say  the  same 
of  physicians'  services.  The  case  is  more  like  that  of 
Duke  0.  Railroad,  99  Mo.  347.  If  parties  will  overlook 
evidence  of  expenses  incurred  and  yet  include  such 
expenses  in  the  element  of  damages  to  be  allowed,  they 
most  be  prepared  for  a  reversal  of  the  judgment. 

Because  of  this  error  the  judgment  is  reversed,  and 
the  cause  remanded  for  new  trial.    All  concur. 
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Chebbonnieb,  Appellard^  v.  Chebbonnieb  et  aZ. 


DIVISION  ONR. 


1.      Equity  :  SPECIFIC  PERPORMANOE  :  INDEPINITE  CONTRACT.     A  COlUt 

of  equity  will  not  enforce  the  specific  performance  of  a  vague  and 
indefinite  contract. 

2. : — : .    In  a  suit  by  a  son  against  his  father  to 


compel  the  performance  of  an  alleged  oral  contract  to  convey  real 
estate  the  plaintiff  claimed  that  being  engaged  to  marry  C.'s  daugh- 
ter his  father  and  C.  agreed  that  C.  should  convey  to  the  daughter 
property  worth  $3,000  on  condition  that  plaintiff  *s  father  would 
convey  to  him  property  of  like  value,  that  plainti^  afterwards 
married  C.'s  daughter,  and  that  C.  relying  on  the  agreement  con- 
veyed a  house  and  lot  to  the  daughter ;  but  that  plaintiff's  father 
refused  to  convey  to  the  plaintiff  as  he  had  agreed  to  do.  It  was  hot 
alleged  or  shown  that  tlie  father  ever  agreed  to  convey  any  par- 
ticular real  estate,  and  the  father  testified  that  he  never  agreed  to 
convey  to  his  son  the  property  in  question.  C.  did  not  convey  tiia 
house  and  lot  to  his  daughter  imtil  after  he  had  notice  that 
defendant  did  not  intend  to  convey  any  land  to  his  son.  Heid^ 
that  the  facts  did  not  show  an  agreement  which  could  be  specific- 
ally enforced. 

Appeal  from  St.  Louis  City    Circuit  Court. — How. 
James  A.  Seddon,  Judge. 

Affibmed.  / 

Thos.  Thoroughman  and  J.  K.  Hanshrough  for 
appellant. 

( 1 )  That  a  party  may  sue  directly  on  a  contract 
made  by  another  for  his  benefit,  the  contract  in  other 
respects  being  valid,  is  no  longer  an  open  question  in 
this  state.  May  v.  Lowell,  44  Mo.  328 ;  Fitzgerald  t>. 
Barker,  10  Uo.  685.  (2)  The  deed  of  May  1,  1882, 
from  George  S.  Case  to  his  daughter  was  in  conformity 
with  his  contract  with  the  defendant,  Andrew  V.  Cher- 
bonnier.    The  deed  is  an  absolute  conveyance  of ,  the 
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fee.  The  habendum  clause  being  repugnant  to  the 
granting  clause  is  void,  and  Mrs.  Cherbonnier  took  an 
absolute  title  to  the  property,  unrestricted  by  the  terms 
of  the  habendum  clause.  McDowell  t).  Brown^  21  Mo. 
67 ;  JRatcliffe  v,  Marrs^  87  Ky.  26 ;  &rriith  v.  Srrnthj  71 
Mich.  633 ;  Canal  v.  Hewett^  65  Wis.  96 ;  Pynchon  v. 
Stearns,  11  Met.  (Mass.)  312.  (3)  Even  if  it  should 
be  held  that  the  deed  of  May,  1882,  does  not  convey 
such  a  title  as  the  contract  contemplated,  the  deeds 
executed  in  March,  1888,  relate  back  to  and  cure  the 
defect  in  the  first  deed,  and  make  the  part  performance 
effectual  to  avoid  the  statute  of  frauds.  Lionberger  v. 
Ba^er;  88  Mo.  547 ;  Williams  v.  Jensen,  75  Mo.  681. 
(4)  The  acts  of  part  performance  alleged  in  the  peti- 
tion, and  «hown  by  the  evidence,  are  sufficient  to  take 
this  case  out  of  the  statute  of  frauds.  Browne  on  the 
Statute  of  Frauds  [Ed.  1880]  sees.  441,  447,  448,  448a, 
467,  A^a;  Gears  v.  Burlbert,  102  Mass.  35;  Sharkey 
V.  McDermott  91  Mo.  647 ;  Frye  on  Specific  Performance 
[2  Am.  Ed.]  263,  sec.  409. 

E,  T.  Farrish  for  respondents. 

(1)  ** All  promises  in  the  nature  of  advancements 
or  provisions  in  view  of  marriage  are  within  the  statute 
and  must  be  in  writing."  •  3  Parsons  on  Contracts, 
p.  30 ;  Weaner  v.  Johnston,  68  Mo.  602.  ( 2 )  But  even  if 
the  case  can  be  supported  by  parol  testimony  the  evidence 
leads  to  the  conclusion  that  there  never  was  such  a 
contract  made  as  stated  in  the  petition.  (3)  There 
was  no  part  performance  of  the  alleged  contract.  Cel- 
ebration of  marriage  is  no  part  performance.  Story's 
Eq.  Jurisp.  522b.  There  must  be  the  payment  of  the 
purchase  money,  the  delivery  of  possession,  and  the 
making  of  valuable  improvements.  Johnston  v. 
McOruder,  15  Mo.  365  ;  Despain  v.  Carter,  21  Mo.  331 ; 
Allen  V,  Richard,  83  Mo.  56 ;  Springer  n.  Kleinsorge, 
83  Mo.  162.     *'In  order  to  make  a  third  person  liable 
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upon  his  representations  or  promises,  the  persons  seek- 
ing to  enforce  them  must  show  distinctly  that  clear  and 
sufficient  promises  were  made ;  a  vague  representation 
is  not  enough.  Wood  on  Prauds,  sec.  178 ;  Randall 
V.  Morgan^  12  Vesey,  67 ;  Mainsell  v.  WMte^  4  H.  L.  G, 
1039. 

Braoe,  J. — This  is  a  suit  in  equity  instituted  by 
the  plaintiff,  Edward  G.  Cherbonnier,  against  his  father, 
Andrew  V.  Cherbonnier,  to  compel  the  performance  of 
a  verbal  contract  alleged  to  have  been  made  between  his 
father  and  his  father-in-law,  Gteorge  S.  Case,  whereby 
his  father;  agreed  to  convey  to  plaintiff  a  certain  lot, 
fronting  twenty-five  feet  on  Pinney  avenue,  in  the  city 
of  St.  Louis. 

The  material  averments  of  the  petition  are,  in  sub- 
stance, that,  in  the  year  1880,  the  plaintiff  having 
become  engaged  to  be  married  to  Annie  C.  Case,  the 
daughter  of  the  said  George  S.  Case,  the  said  Case  and 
the  defendant,  Andrew  V.  Cherbonnier,  agreed  verbally 
*' each  with  the  other,  that  said  George  S.  Case  would 
convey  within  a  reasonable  time  after  said  marriage 
should  take  place,  to  his  said  daughter,  real-estate  resi- 
dence property  in  the  city  of  St.  Louis,  Missouri,  of  the 
value  of  $3,000,  upon  the  express  condition  that  defend- 
ant, Andrew  V.  Cherbonnier,  would  convey  to  plaintiff 
within  a  like  reasonable  time  after  said  marriage,  real- 
estate  residence  property  in  the  said  city  of  St.  Louis,  of 
the  value  of  $3,000 ;  each  agreeing  and  obligating  him- 
self to  convey  the  said  real  estate  as  aforesaid,  upon  the 
consideration  and  express  promise  of  the  other  to  con- 
vey as  aforesaid." 

That  the  plaintiff  having  been  informed  of  said 
arrangement,  afterwards,  on  the  twenty-seventh  of 
April,  1881,  intermarried  with  the  said  Annie  C.  Case ; 
that  afterwards,  and  in  pursuance  and  execution  of  said 
agreement,  the  defendant  purchased  the  lot  described  in 
the  petition,  and  paid  therefor  the  sum  of  $1^250. 
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And  at  the  same  time  the  said  Case  purchased  the  lot 
next  adjoining  it  on  the  east,  for  the  purpose  of  comply- 
ing with  his  part  of  said  agreement,  and  immediately 
thereafter  the  defendant  and  the  said  Case  commenced 
the  erection  of  two  houses  upon  said  lots,  in  pursuance 
and  towards  the  performance  of  their  said  agreement. 

That  after  the  work  of  erecting  said  houses  was 
entered  upon  as  aforesaid  it  was  ascertained  that  they, 
together  with  the  lots,  would  cost  over  $3,000  each ;  and 
thereupon  it  was  verbally  agreed  between  the  plaintiff 
and  his  wife  and  said  George  S.  Case,  that  as  soon  aa 
said  house,  then  being  constructed  by  said  Case,  should 
be  completed  and  conveyed  to  plaintiff's  wife,  under 
said  agreement,  as  aforesaid,  that  plaintiff  and  wife 
would  refund  to  said  George  S.  Case  such  excess,  that 
being  the  consideration  and  condition  upon  which  said 
Case  agreed  to,  and  did,  go  on  and  complete  the  said 
house  at  a  cost  in  excess  of  $3,000,  agreed  on  as  aforesaid. 
That  said  verbal  agreement  between  plaintiff  and 
said  Case  was  communicated  to  defendant,  Andrew 
V.  Cherbonnier,  by  said  Case  shortly  after  it  was 
made,  when  said  Case  stated  to  defendant,  A.  V. 
Cherbonnier,  that,  as  he  had  made  that  arrangement 
as  to  his  daughter,  he  supposed  that  he,  A.  V. 
Cherbonnier,  would  do  the  same  as  to  his  son,  the 
plaintiff. 

That  said  houses  were  completed  under  said  agree- 
ment and  arrangements,  about  the  first  of  September, 
1881,  at  a  cost  of  about  $5,000  each.  That,  as  soon  as 
said  houses  were  completed  as  aforesaid,  said  Case  put 
his  said  daughter  into  possession  of  the  one  built  by 
him  as  aforesaid,  in  pursuance  with  his  said  agreement 
with  defendant,  A.  V.  Cherbonnier,  and  plaintiff  and 
his  wife  aforesaid;  and  she  has  been  in  possession  of 
said  property  as  owner  ever  since.  Afterwards,  about 
May,  1882,  in  compliance  with  his  said  agreement  with 
defendant,  Andrew  V.  Cherbonnier,  and  pursuant 
thereto,  with  the  full  knowledge  and  confi^ni  of  said 
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defendant,  by  what  he  deemed  a  good  and  sufficient 
deed,  said  George  S.  Case  conveyed  to  his  said  daughter 
the  said  house  and  lot  purchased  and  provided  by  him* 
for  that  purpose  as  aforesaid,  in  consideration  and 
upon  the  express  condition  that  defendant,  Andrew  V. 
Cherbonnier,  would  convey  to  plaintiff  the  said  lot  pur- 
chased by  him  for  that  purpose,  and  in  pursuance  of  the 
said  agreement  so  to  do. 

That  plaintiff  and  his  wife,  after  being  put  in  pos- 
session of  the  house  and  lot  conveyed  to  his  wife  by  her 
father.  Dr.  Case,  made  a  satisfactory  arrangement  with 
him  for  the  payment  to  him  of  the  excess  of  the  cost  of 
said  property  over  said  sum  of  $3,000,  and  after- 
wards, in  March,  1888,  the  said  Case  executed  and 
caused  to  be  executed  other  and  sufficient  deeds  convey- 
ing the  said  real  estate  so  purchased  by  him  for  his 
daughter  to  her ;  and  has  fully  performed  his  part  of 
said  agreement,  and  that  plaintiff  has  often  requested 
his  father,  the  defendant,  to  perform  his  part  of  said 
agreement  by  conveying  the  property  so  purchased  and 
built  upon  by  him  to  the  plaintiff,  to  do  which,  how- 
ever, he  has  always  refused  and  still  doth  refuse.  That 
plaintiff  has  at  all  times  been  and  is  now  ready  and  will- 
ing and  offers  to  pay  the  said  defendant  whatever  may 
be  the  excess  in  the  cost  of  said  property  over  $3,000. 
That  the  said  defendant,  Andrew  V.  Cherbonnier,  on  the 
tenth  of  Pebruary,  1887,  conveyed  said  real  estate  to  his 
codefendant  Parrish,  in  trust  for  the  sole  and  separate 
use  of  Sarah  C.  Cherbonnier,  also  a  codefendant  and  the 
wife  of  the  said  Andrew  V. ;  that  said  deed  was  made 
without  consideration,  and  was  taken  with  notice  of  said 
agreement  of  the  said  Andrew  V.  Cherbonnier  with  said 
Case." 

Wherefore  plaintiff  asks  that  the  title  to  said  real 
estate  may  be  divested  out  of  defendant  and  vested  in 
plaintiff,  and  that  an  account  may  be  taken  of  the  cost 
of  said  house  and  lot,  to  the  end  that  plaintiff  may  pay 
the  excess  thereof  over  $3,000  to  defendant,  Andrew  V. 
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Cherbonnier,  and  that  said  defendant  may  be  required 
to  account  for  the  rents  and  profits  received  by  him 
and  the  other  defendants  since  first  of  September,  1881, 
and  for  general  relief. 

The  answer  put  in  issue  all  the  material  allegations 
of  the  petition  and  set  up  some  special  pleas  that  it  will 
not  be  necessary  to  notice.  On  the  hearing  the  trial 
court  found  the  issues  for  the  defendants  and  dismissed 
the  bill,  and  the  plaintiff  appeals. 

It  will  be  observed  from  the  foregoing  statement  of 
the  substance  of  the  petition  that  the  specific  promise 
counted  upon  is  that  the  defendant,  within  a  reasonable 
time  after  the  marriage  of  plaintiff  and  Miss  Case, 
would  convey  to  plaintiff  "real-estate  residence  prop- 
erty in  the  said  city  of  St.  Louis  of  the  value  of  $3,000," 
in  consideration  of  a  like  promise  upon  the  part  of  Dr. 
Case  to  convey  property  of  a  like  character  and  value 
to  his  daughter.  It  is  further  alleged  in  the  petition 
that,  relying  upon  these  promises,  the  plaintiff  and  Miss 
Case  were  married  ;  but  it  is  conceded  in  the  argument 
that  the  marriage  constituted  no  such  part  performance 
of  the  contract  as  would  take  the  case  out  of  the  statute 
of  frauds,  and  plaintiff  relies  solely  upon  the  per- 
formance by  Dr.  Case  of  his  part  of  the  agreement  for 
that  purpose.  It  will  be  observed  that  the  petition  does 
not  expressly  charge  that  the  defendant.  Dr.  Cherbon- 
nier, promised  to  convey  the  particular  real  estate  in 
question  to  his  son,  the  plaintiff,  but  he  seeks  to  set  up 
and  have  si)ecifically  enforced  against  the  said  defend- 
ant a  definite  verbal  contract  to  convey  such  real  estate, 
of  the  value  of  about  $6,000,  upon  payment  of  said 
$3,000;  which  it  is  not  alleged  he  agreed  to  convey 
xipon  that  condition,  or  at  all ;  but  upon  the  alleged 
promise  of  the  defendant  that  he  would  convey  to 
plaintiff  some  real-estate  residence  property,  in  the  city 
of  St.  Louis,  of  the  value  of  $3,000.  ^ 

It  appears  from  the  evidence  that  some  time  in  the 
winter  of  1881,  after  the  engagement  and  before  the 
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marriage  of  the  plaintiff  to  Miss  Case,  Br.  Case  and  Dr. 
Clierbonnier.  purchased  a  lot  on  Pinuey  avenue  having 
a  front  of  fifty  feet  thereon ;  that  Dr.  Case  bought  the 
east  and  Dr.  Cherbonnier  the  west  half ;  each  paid  for 
his  lot  and  each  received  a  separate  deed  therefor. 
Utat  soon  thereafter  they  each  entered  into  separate 
cai:itracts  with  the  same  contractors,  and  under  the 
supervision  of  the  same  architect,  to  erect  for  each  on. 
his  own  lot  a  house  on  the  same  general  plan,  the  two 
houses  to  be  built  together  with  a  partition  wall  in  com- 
mon, and  the  houses  were  accordingly  so  built;  the 
house  of  Dr.  Case  with  the  lot  costing  him  about  (5,800« 
and  the  house  of  Dr.  Cherbonnier  with  his  lot  costii^ 
him  about  $6,600.  The  houses  were  completed  about 
the  first  of  September,  1881.  On  the  first  of  May, 
1882,  Dr.  -Case  by  his  deed  of  that  date  in  which  bis 
wife  joined,  and  which  was  acknowledged  cm  the  twenty- 
si^icth  of  that  month  and  filed  for  record  on  the  fifth  of 
June  following,  '^  in  consideration  of  natural  love  and 
affection,"  conveyed  the  lot  thus  by  him  purchased 
and  built  upon  to  his  daughter,  Annie  C.  Cherbonnier, 
vnXe  of  the  said  Edward,  "  to  have  and  to  hold  to  her, 
the  said  Annie  C.  Cherbonnier,  for  and  during  her 
natural  life  to  her  own  separate  use  with  power  of  sale 
or  incumbrance  in  her,  the  said  Annie  C.  Cherbonnier, 
during  the  life  of  the  grantor,  George  S.  Case,  by  and 
with  his  consent  in  writing,  which  conseni;  shall  be 
evidenced  by  his  joining  in  such  deed  of  conveyance 
or  incumbrance.  On  the  death  of  the  said  Annie  C. 
Cherbonnier  the  property  hereby  conveyed  shall  pass 
tp  and  vest  in  the  heirs-at-law  of  the  grantor,  Qeorge  S. 
C^se,  in  fee  simple." 

At  the  April  term,  1886,  the  plaintiff  instituted  a 
suit  in  the  circuit  court  of  St.  Louis  against  his  father, 
setting  out  substantially  the  same  cause  of  action  as  in 
this  suit,  which  was  dismissed  on  the  ninth  of  June, 
1886.  At  the  October  term,  1886,  of  said  ooort,  he 
iufitituted  another  lik^  suit  in  the  sraere  oaurt,  wJmk 
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coming  on  to  be  heard  on  the  ninth  of  Febmary,  1887, 
the  trial  was  commenced,  and,  pending  the  same,  the 
plaintiff  took  a  nonsnit  with  leave.  Afterwards  at  the 
Jnne  term,  1887,  of  said  court  he  instituted  another  like 
suit,  which  coming  on  to  be  heard  on  the  second  of 
March,  1888,  was  by  leave  of  court  dismissed  by  the 
plaintiff.  Thereupon  the  said  Case  and  plaintiff  and 
his  wife  conveyed  the  Case  lot  to  one  Peter  Camden 
Case,  who  thereafter  on  the  sixth  of  March,  1888,  recon- 
veyed  said  premises  to  plaintiff's  wife  in  fee  simple; 
and  two  days  afterwards  on  the  eighth  of  March,  1888, 
plaintiff  instituted  the  present  suit. 

It  appears  that,  in  the  institution  and  prosecution 
of  all  these  suits,  the  plaintiff  haj9  had  the  aid  and 
co-operation  of  Dr.  Case,  upon  whose  evidence  and  that 
of  the  plaintiff  the  proof  of  the  making  of  the  alleged 
contract  depends.  The  following  extract  from  their 
evidence  will  show  its  probative  force  on  that  subject. 
Dr.  Case  testified :  '*  I  went  to  see  him  [  Dr.  Cherbon- 
nier ],  and  he  remarked  that  *  the  young  i)eople,  it  seemed, 
were  going  to  be  married.'  I  said,  '  Yes,  it  seemed  so.' 
He  said  he  didn't  like  to  see  young  people  start  out  in 
life  without  something,  and  said,  *  Now,  if  you  will  build 
them  a  house  I  will  furnish  it.'  I  told  him  at  that  time 
I  was  not  able  to  build  a  house.  *  Well,'  he  says,  '  I 
will  build  one  with  you  then — we  will  build  it  together ;' 
to  that  projHXsition  I  acceded  and  remarked  to  him, 
*It  would  be  a  great  deal  better  for  us  to  build  two 
little  houses  in  place  of  investing  so  much  money  in 
one,  so  that  they  would  have  one  to  live  in  and  one  for 
revenue,'  and  he  agreed  with  me ;  but  he  said  he  had 
always  poor  luck  in  building  ;  that  houses  cost  more  in 
bailding  than  first  expected,  and  he  preferred  buying. 
I  told  him  that  would  suit  me."  He  then  testifies  to 
soine  efforts  made  to  fiud  suitable  property,  resulting 
finally  in  the  purchase  of  the  Finney  avenue  lot  and 
the  erection  of  the  buildings  thereon  as  hereinbefore 
stated.    That  as  soon  as  his  building  was  completed  he 
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put  his  daughter  in  possession,  and  since  she  has  been 
receiving  the  rents  and  profits  thereof. 

Further  on  in  his  examination  in  chief,  he  was 
asked  by  plaintiff's  counsel:  ^^Q.  What  was  the 
bargain^  if  any,  as  to  the  amount  of  the  donation  that 
was  to  be  made  by  you  and  Dr.  Cherbonnier  to  these 
two  young  people?  A.  We  agreed  upon  $3,000 
apiece. 

"  Q.  Did  the  houses  cost  $3,000,  or  more  or  less! 
A.    Cost  a  good  deal  more. 

^^Q.  Was  there  any  agreement  between  you  and 
Edward  Cherbonnier  about  how  the  excess  was  to  be 
paid  back  which  was  communicated  or  talked  over 
with  Dr.  Cherbonnier  1  A.  Edward  Cherbonnier  said 
to  me  once  that  the  houses  were  going  to  cost  more 
than  the  first  amount  intended  as  the  locality  demanded 
a  finer  house,  and  I  said,  '  Very  well,  I  will  agree  to  it 
and  you  can  pay  us  back  out  of  the  rents  ; '  then  I  went 
to  Dr.  Cherbonnier  and  told  him  the  same  thing." 

''Q.  What  did  he  say?  A.  He  didn't  say  a 
word." 

The  plaintiff,  testifying  on  this  branch  of  the  case, 
says:  ''Dr.  Case  called  at  the  office  and  had  a  confer- 
ence with  father,  who  told  me  after  Dr.  Case  left  that 
he  had  made  a  proposition  to  Dr.  Case,  and  told  him 
that  the  French  custom  was  to  settle  something  on 
young  folks,  and  that  Case  was  non-committal ;  that, 
after  a  second  interview,  his  father  told  him  that  he 
and  Dr.  Case  had  agreed  to  buy  two  small  houses,  one 
to  live  in  and  one  to  rent,  'in  case  of  rain;'  that 
after  an  effort  of  some  time  the  hunt  for  suitable  houses 
was  given  up,  his  father  telling  him  that  Dr.  Case  had 
large  experience  in  building,  and  that  they  were  going 
each  to  build  a  house ;  the  next  thing  he  knew  they 
had  bought  two  lots,  and  his  father  took  him  out  to 
see  them ;  that  after  Dr.  Case  completed  his  house, 
about  the  first  of  September,  1881,  he  delivered  posses- 
sion of  it  to  plaintiff's  wife  who  has  since  been  in 
receipt  of  its  rents." 
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In  reference  to  the  agreement  between  the  witness, 
his  wife  and  Dr.  Case,  testified  to  by  Dr.  Case,  plaintiff 
says  :  "  I  think  this  agreement  was  before  the  marriage. 
I  never  heard  my  father  confine  himself  to  any  amonnt, 
bnt  Dr.  Case  said  about  $3,500 ;  it  waa  my  suggestion  to 
pay  the  excess  over  $3,500. 

"  Q.  Now  if  that  arrangement  was  communicated 
to  your  father  you  may  tell  the  court.  A.  No,  sir. 
I  never  told  my  father  of  the  arrangement  Dr.  Case  had 
made,  because  my  father  never  told  me  that  he  had  con- 
fined himself  to  that  amount  with  Dr.  Case.  He  said 
they  were  building  the  houses,  but  he  never  told  me 
that  he  confined  himself  to  that  amount.  Nor  do  I 
know  that  Dr.  Case  ever  communicated  to  my  father 
the  agreement  that  I  should  pay  back  the  excess  over 
an  agreed  sum.  I  don't  remember  that  I  ever  asked 
my  father  to  convey  me  that  house  and  lot.  I  am  not 
sure  whether  I  authorized  Dr.  Case  to  make  a  request 
for  such  conveyance.  I  don't  remember  making  such 
request  of  Dr.  Case.'' 

In  addition  fo  the  foregoing,  some  loose  declarations 
of  Dr.  Cherbonnier' s  said  to  have  been  made  while  the 
houses  were  being  built  were  testified  to  by  two  wit- 
nesses, to  the  effect  that  the  houses  were  intended  for 
a  wedding  present  to  the  children ;  and  one  to  Col. 
Thoroughman,  afterwards,  that  he  had  built  the  house 
for  his  son,  and  intended  at  one  time  to  give  it  to  him, 
but  that  now  he  would  not.  The  foregoing  presents 
the  salient  features  of  the  plaintiff's  case. 

On  the  other  side.  Dr.  Cherbonnier  testified,  in 
substance,  that  after  he  had  been  informed  by  his  son 
of  his  engagement  to  Miss  Case,  and  had  made  her 
acquaintance,  and  they  had  both  promised  him  to  be 
married  in  the  Catholic  church,  he  "said  to  his  son: 
•Under  those  circumstances  I  am  quite  satisfied  that 
the  marriage  shall  take  place  *  *  *  if  you  are 
married  in  that  way.  I  have  got  $2,000  in  government 
bonds.    I  will  buy  a  little  house  that  may  cost  $2,000 
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or  $2,500.  I  intend  to  break  up  housekeeping  this 
spring  and  I  will  furnish  it  and  let  yoa  live  in  it,  and 
if  things  progress  satisfactorily  and  pleasantly,  and  it  is 
agreeable  to  you  I  will  live  with  you/  *  *  *  After 
that,  I  saw  Dr.  Case  at  my  office,  and  I  said  to  him :  '  I 
intend  to  buy  a  house ;  I  have  been  looking  out  for  a 
house  for  some  time,^  and  if  I  should  find  such  a  house 
to  suit  that  I  intended  to  let  them  live  in  it,  and  that  I 
would  furnish  it.  After  that  Dr.  Case  suggested,  to 
me ;  says  he,  '  I  think  I  can  build  a  house  for  less  than 
you  can  buy  one,'  and  urged  m©  and  insisted  upon  it. 
Finally,  he  came  to  me  and  made  this  proposition ;  says 
he,  '  How  much  do  you  want  to  put  in  a  house  1 '  I  said, 
*  About  $2,500,'  and  he  said,  *I  think  I  can  build  a 
house,  if  you  will  build  with  me  that  will  cost  about 
$3,000.'  And  he  said  he  would  look  around  for  a  lot, 
and  he  took  me  around  in  his  buggy,  and  we  looked  at 
many  lots.  Finally,  he  found  a  lot  on  Finney  avenue, 
where  the  location  suited  me,  and  he  bought  one  lot  and 
I  bought  the  other,  and  the  houses  were  put  up.  That 
was  all,  substantially,  that  occurred  between  Dr.  Case 
and  myself.  Nothing  was  ever  said  about  an  agreement 
or  contract  to  obligate  me,  or  to  obligate  him,  to  do 
anything.  I  will  state  that  never  at  any  time  was  there 
any  agreement  or  contract  between  Dr.  Case  and  mys^. 
1  never  entered  into  a  contract  vith  Dr.  Case.  *  *  ♦ 
When  these  houses  were  in  process  of  construction  I 
met  Dr.  Case  there  quite  fi-equently,  and  on  one  occa- 
sion when  the  houses  had  gone  to  the  first  story  Dr. 
Case  came  up  to  me  and  made  the  proposition  that  we 
give  to  each  of  our  children  a  life-estate  in  our  resi)ect- 
ive  houses.  He  said  to  me  that  he  would  give  his 
house  to  his  daughter  during  her  life,  and  at  her  death 
it  would  come  back  to  him,  and  proposed  that  I  do  the 
same,  and  my  answer  was,  '  If  I  give  anything,  I  will 
give  it  out  and  out.'  That  was  the  first  and  only  time 
that  a  proposition  was  ever  made  to  me  to  give  a  hoase, 
and  my  aiuiwer  was  what  I  stated.'^ « 
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It  f arth^  api)ear8  from  the  evidence  that,  some  two 
or  three  weeks  before  the  marriage,  the  plaintiff  and 
his  intended  came  to  the  conclusion  n  jt  to  be  married 
in  the  Catholic  church,  but  by  an  Episcopalian  minister, 
by  whom  they  were  finally  married.  This  seems  to  have 
given  offense  to  Dr.  Cherbonnier,  and  he  did  not  attend 
the  wedding  nor  visit  them  afterwards,  and  was  the  com- 
mencement  of  an  estrangement  between  father  and  sott 
which  was  afterwards  intensified  by  other  supjKjsed 
grounds  of  offense,  to  some  extent  disclosed  in  the  evi- 
deince,  but  which  need  not  be  further  noticed,  and  which 
seenss  to  continue  to  the  day  of  the  trial.  And  plaintiff 
testifies  that  ''he  had  doubts  about  his  father  convey* 
il^to  him  when  he  didn't  come  to  the  wedding  and 
before  tiie  houses  were  finished,  and  so  told  Dr.  Case, 
bttt  Dr.  Case  wouldn't  listen  to  him."  It  seems  t^ 
investment  made  in  this  property  was  a  good  one,  the 
bcfttses  eatch  yielding  a  rent  of  |50  to  $60  per  month. 

I.  It  is  not  seen  how  the  chancellor,  on  the  plead* 
ings  and  evidence  in  this  case,  could  have  done  other* 
wise  than  dismiss  the  bill,  upon  the  familiar  princifriks 
by  which  courts  of  equity  are  governed  in  actions  for 
specific  performance  of  verbal  contracts  for  the  eonvey- 
atKM  of  real  estate,  which  it  is  claimed  are  excepted 
from  the  statute  of  frauds  by  reason  of  performance 
on  hn  part  of  the  contract  by  the  party  seeking 
relief.  In  the  recent  case  of  Rogers  v.  WoJf^  104 
Mo.  9,  and  Emmel  v.  Hdyes^  102  Mo.  195,  these 
piineiples  are  thus  briefly  stated  in  the  language  of 
the  authorities  thm^n  cited:  '*It  is  not  only  indis' 
peiEsal;^  that  the  acts  done  should  be  clear  and  defi* 
nite  and  referable  exclusively  to  the  contract,  but 
that  the  eonteact  should  also  be  established  by  com« 
peteM  pfoofs  to  be  clear,  definite  and  unequivocal  in 
all  its  terms.  If  the  terms  are  uncertain  or  ambiguous 
or  not  made  omt  by  satisfactory  proofs,  a  specific  per- 
formanoe  will  not  ( as,  indeed,  upon  principle  it  should 
not)  be   decreed.    The   reason   would     seem    obvious 
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enough,  for  a  court  of  equity  ought  not  to  act  upon  con- 
jecture, and  one  of  the  most  important  objects  of  the 
statute  was  to  prevent  the  introduction  of  loose,  inde- 
terminate proof  of  what  ought  to  be  established  by 
solemn  written  contracts.'* 

''There  must  be  satisfactory  proof  not  merely  of 
some  agreement  leading  to  acts  of  part  performance, 
in  pursuance  of  which  they  are  done,  but  suflBcient  to 
establish  the  particular  agreement  alleged.  The  proof 
of  this  point  must  be  satisfactory:''  "And  this  proof 
of  the  agreement  should  be  'of  so  clear  and  forcible  a 
nature  as  to  leave  no  room  for  reasonable  doubt  in  the 
mind  of  the  chancellor.'  *  *  *  And  there  must  be 
like  proof  that  the  acts  i)erformed  refer  to,  and  result 
from,  that  agreement,  and  are  such  as  would  not  have 
been  done  '  unless  on  account  of  that  very  agreement, 
and  with  a  direct  view  to  its  performance.'  " 

"The  rule  is  general  in  its  application  and  funda- 
mental in  principle  that  acts  which  are  referable  to 
something  else  than  the  verbal  agreement,  and  which 
may  be  ordinarily  otherwise  accounted  for,  do  not 
constitute  a  sufficient  part  performance  of  it."  "There 
must  be  no  equivocation  or  uncertainty  in  the  case." 

The  early  regret  expressed  by  many  eminent  jurists 
that  courts  of  equity  in  cases  coming  within  the  statute 
of  frauds  did  not,  in  the  beginning,  strictly  follow  the 
law,  is  perhaps  becoming  in  this  day  intensified,  in 
view  of  the  encroachments  upon  that  statute  that  are 
continually  being  attempted  upon  all  sorts  of  pretexts 
and  supposititious  equities.  If  any  stand  is  to  be  made 
against  such  encroachments,  which  threaten  a  practical 
repeal  of  the  statute  by  judicial  legislation,  the  limits 
prescribed  in  the  foregoing  quotations  from  the  author- 
ities must  be  strictly  maintained  in  the  light  of  the 
fundamental  idea,  that  the  only  tenable  ground  upon 
which  the  departure  can  be  justified  is  the  prevention 
of  fraud  not  reparable  by  damages  in  an  action  at  law. 
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The  case  in  hand  will  scarce  bear  the  touch  of  these 
principles  at  any  point.  Everything  in  it  is  loose  and 
indeterminate.  The  plaintiff  asks  a  court  of  equity  to 
compel  his  father  to  convey  to  him  absolutely  the  par- 
ticular house  and  lot  described  in  the  petition,  costing 
the  father  over  $6,000  upon  payment  to  him  of  the 
excess  of  such  cost  over  $3,000,  although  he  does 
not  allege  in  his  petition,  nor  is  there  any  evidence 
in  this  record  showing,  that  his  father  ever  agreed  so  to 
do.  Instead,  we  have  only  evidence  tending  to  prove 
some  such  agreement  between  the  plaintiflp  and  his 
father-in-law,  Dr.  Case,  in  regard  to  his  lot  and  house, 
which  agreement,  when  presented  to  Dr.  Cherbonnier, 
he  refused  to  accept.  And,  although  the  terms  of  this 
agreement  are  left  so  vague  and  uncertain  by  the  evi- 
dence, that  the  conclusion  can  as  well  be  drawn  there- 
from that  plaintiff 's  wife  was  only  to  receive  a  life-estate 
in  the  premises  after  the  excess  had  been  paid  out  of  the 
rents,  as  that  she  was  to  have  an  absolute  estate  in  fee 
upon  pajnnent  of  that  excess,  yet  the  court  is  asked  to 
first  make  these  terms  definite  and  certain  by  fixing 
upon  Dr.  Case  a  definite  obligation  under  the  agreement 
to  make  an  absolute  conveyance  in  fee  simple  to  his 
daughter  upon  payment  of  the  excess,  and  then  impute 
to  Dr.  Cherbonnier  a  like  definite  agreement  and  fix 
upon  him  a  like  obligation  to  his  son.  Upon  no  known 
principle  could  such  an  extraordinary  draft  be  honored, 
even  by  the  *' expansive  powers  of  a  court  of  equity." 

The  baldness  of  this  proposition  is  sought  to  be 
relieved  by  the  allegation  in  the  petition  that  Dr.  Cher- 
bonnier did  agree  to  convey  some  real-estate  residence 
property  in  the  city  of  St.  Louis  to  his  son,  of  the  value 
of  $3,000.  And  it  is  contended  th^  evidence  tends  to 
show  that  he  intended  the  premises  in  question,  and 
that  he  intended  to  convey  it  in  fee.  This  does  not 
help  the  matter.  It  is  simply  asking  a  court  of  equity 
not  to  enforce  a  specific  contract  made  by  the  defendant, 
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but  to  concert  bxl  agreement  confessedly  too  va^e  and 
indefinite  to  be  enforced  by  intendment  into  a  specific 
contract,  and  then  enforce  it.  In  other  words  the  court 
is  asked  to  execute  the  intenticms  of  Dr.  Cherbonnier, 
not  his  contract;  to  make  a  contract  for  him,  and  then 
enforce  it.  Bnt  the  proof  of  even  this  alleged  indefinite 
agreement  is  not  at  all  satisfactory ;  it  cannot  be  cer- 
tainly deduced  from  anything  that  Dr.  Cherbonnier 
said  or  did^  All  that  can  be  legitimately  drawn  from 
the  evidence  is  that  Dr.  Cherbonnier  entertained  and 
e:itpressed  a  teillingness  at  one  time  to  invest  some 
money  in  residence  property  for  the  benefit  in  some  way 
of  the  about- to-be-married  couple ;  the  amount  uncertain, 
and  the  intere^  tiiey  were  to  have  in  the  property 
undefined ;  that  Dr.  Case,  entertaining  at  the  same  time 
a  corresponding  disposition,  the  k)ts  were  bought,  and 
the  houses  commenced,  without  any  sense  upon  the  part 
of  either  that  they  were  doing  so  by  force  c^  any  coa- 
traotual  obligjitions  between  them,  but  moved  thereto 
by  the  *^  love  and  affection"  which  each  entertained  for 
his  child. 

In  a  very  solemn  manner  Dr.  Case  declared  aftet^ 
wards,  in  his  deed  of  May,  1883,  to  his  daughter,  that 
be  was  moved  thereto  by  that  consideration ;  and  that 
his  intention  was  then  that  she  was  to  have  a  lif e^estato 
only  in  the  premises  conveyed,  and  not  an  absolute 
estate  in  fee  as  now  claimed,  thus  negativing  any  such 
agreement  as  is  now  sought  to  be  set  up,  even  upon  his 
own  part. 

The  injury  complained  of  is  that  Dr.  Case  was 
induced  to  convey  to  his  daughter  upon  the  faith  of  Dr. 
Cherbonnier' s  promise  to  convey  to  his  son  (thepur^ 
chase  of  the  lot  an4  the  erection  of  the  building  caused 
no  injury,  it  proved  to  be  a  good  inveartment);  yet  the 
evidence  shoy^s  that,  more  than  a  year  before  the  con* 
veyance  of  1882  was  made,  plaintiff  and  Dr.  Case  were 
advised  and  knew  that  Dr.  Cherbonnier  did  not  intend 
to  convey  to  his  son,  and  the  conveyances  made  in  1888 
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were  only  made  after  years  of  unavailing  effort  made  to 
camx>el  such  a  conveyance  after  he  had  refused  to  do  so. 
How  then  can  these  deeds  be  said  to  have  been  made 
upon  the  faith  of  the  defendant's  promise ;  not  to  com- 
pel »  performance  of  which  would  be  to  operate  a  fraud 
upon  the  plaintiff  or  Dr.  Case  ?  Thus  the  evidence  fails 
to  prove  any  particular  agreement,  such  as  could  be 
enforced  by  a  court  of  equity,  and  fails  to  satisfactorily 
prove  any  act  done  prejudicial  to  the  interest  of  Dr. 
Case  or  the  plaintiff,  in  part  performance  thereof  in  reli- 
ance upon  and  referable  solely  to  such  an  agreement, 
and  of  which  it  can  be  said,  but  for  such  an  agreement, 
it  would  not  have  been  done. 

The  circuit  court  committed  no  error  in  dismissing 
the  bin,  and  its  judgment  is  affirmed.  All  concur  except 
Basolay,  J.,  not  sitting. 


MAGtriRE  V,  MooRE  ct  al.,  Plaintiff's  in  Error. 


DIVISION  ONE. 


Will:  MEAinNa  OP  word  "heibs."  The  word  "heirs"  uBed  in  a  ,j^  ^1 
win  may  sonietimee  be  conBtnied  as  *' children"  or  ^'iienie/'  ~m^ 
«  grandchildren  "or  "  descendants."  i28  330 


:  OONSTRUcnoN.    So  the  word  "and"  wiU  be  read  "or" 

when  the  evident  intent  of  the  testator  requires  it. 

:  oONnvoBNT  BfiMAiNDER.     The  provisions  of  a  wfll  con- 

stmed  and  held  to  create  a  contingent  remainder  in  the  widow  and 
her  children  imder  circumstances  therein  named. 

:   TA&INO   PER  CAPITA.     The  wiU  provided:     "After  the 

(k»XL  of  I3ie  hut  of  my  children,  I  desire  that  my  real  estate  shall 
be  sold  to  the  best  advantage,  and  the  proceeds  equally  divided 
aoiong  my  wife,  or  her  heirs,  and  my  grandchildren  or  their 
heirs  living  at  the  time."  Held  that  the  grandchildTen  on  the 
death  of  the  testator*s  last  child  take  the  property  ^er  capita  and 
nc«  j>er  tiirpee. 
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6.  Fraotioe  in  Supreme  Court:  death  of  one  of  several  plaih^ 
TIFFS  IN  ERBOB.  The  death  of  one  of  several  plaintifts  in  error 
or  of  one  of  several  defendants  in  error  does  not  abate  a  suit  or 
necessitate  a  revival  of  it  in  the  supreme  court. 

Error  to  St.  Louis  City  Circuit  Court. — Hon.  Jacob 
Klein,  Judge. 

Reversed  and  remanded. 

Jas.  0.  Broadhead  for  plaintiflFs  in  error. 

( 1 )  In  no  event  can  the  heirs  of  the  widow  take 
any  part  of  the  estate  of  testator.  The  word  heirs  will ' 
be  held  to  mean  child  or  children  when  necessary  to 
carry  out  the  clear  inltention  of  the  testator.  Chefm  v. 
Keller,  100  Mo.  369 ;  Haver stecK's  Appeal,  103  Pa.  St. 
394;  WaddeU  v.  Waddell,  99  Mo.  345.  (2)  The 
grandchildren  take  per  capita  and  not  per  stirpes. 
Morrill  v.  Phillips,  142  Mass.  240 ;  Olney  v.  BaU^  21 
Pick.  311. 

C.  P.  &  J.  D.  Johnson  for  defendant  in  error. 

Sherwood,  P.  J. — Maguire,  the  executor  of  the  last 
will  of  John  S.  Moore,  deceased,  instituted  the  present 
equitable  proceeding  for  the  construction  of  said  will, 
which  is  as  follows : 

"  I,  John  S.  Moore,  of  the  city  of  St.  Louis,  and 
state  of  Missouri,  being  of  sound  mind  and  body,  do 
hereby  make,  declare  and  publish  this  as  my  last  will 
and  testament,  hereby  revoking  any  and  aU  wills  and 
testaments  by  me  made. 

*^I  desire  to  make  the  following  disposition  of  my 
estate :  Item  1st.  I  desire  that  what€>ver  money  I  may 
have  on  hand  or  in  bank,  or  that  may  be  realized  from 
outstanding  accounts  or  notes,  shall  be  divided  equally 
between  my  wife,  Ellen  L.  Moore,  and  Mrs.  A.  V.  Long 
and  the  children  of  Mrs.  M.  M.  Thornton  (they  receiv- 
ing her  fifth  interest ) ;  when  all  of  my  children  are  dead, 
then  my  estate  is  to  be  equally  divided  between  my  wife 
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and  her  heirs  and  assigns,  and  the  heirs  and  assigns  of 
my  children,  after  paying  my  funeral  expenses  and  all 
debts  I  may  owe,  except  those  secured  by  deeds  of  trust 
on  my  real  estate. 

"  Item  2d.  I  direct  that  the  first  $500  realized  from 
interest  on  sale  of  my  stock  in  the  building  association  of 
the  Missouri  Medical  College  be  appropriated  to  placing 
a  stone  curbing  around  my  lot  in  Belief  ontaine  Cemetery 
and  the  erection  of  a  suitable  monument  to  my  memory, 
the  balance  realized  from  said  stock  to  be  divided  to  my 
cash  above  stated. 

^*Item  3d.  I  give  and  bequeath  to  my  grandson, 
Willie  Thornton,  my  medical  library  and  surgical  instru- 
ments, and  to  my  grandson,  John  Thornton,  my  canes 
and  jewelry,  excepting  my  watch,  which  I  bequeath  to 
my  grandson,  Sidney  Moore ;  my  other  personal  property 
I  wish  divided  equally  between  my  wife,  Ellen  L.  Moore, 
and  my  son,  John  C.  Moore,  or  their  heirs  and  the  heirs 
of  my  daughter,  Helen  M.  Barrett. 

'*  Item  4th.  I  desire  that  my  real  estate  in  the  city 
of  St.  Louis,  Missouri,  and  in  Cairo,  Illinois,  shall 
continue  to  carry  the  incumbrance  which  may  be  upon 
the  same  at  my  death  during  the  lifetime  of  my  children, 
and  that  my  wife  and  my  children,  or  their  heirs,  shall 
receive  quarterly  from  my  executors  one-fifth  each  of 
the  net  income  from  the  rental  of  my  real  estate  ( the 
children  of  my  daughter,  Mrs.  M.  M.  Thornton, 
deceased,  receiving  her  fifth).  After  the  death  of  the 
last  of  my  children,  I  desire  that  my  real  estate  shall 
be  sold  to  the  best  advantage,  and  the  proceeds  equally 
divided  aijiong  my  wife  or  her  heirs,  and  my  'grand- 
children or  their  heirs  living  at  the  time. 

"Item  6th.  I  give  and  bequeath  to  my  faithful 
servant,  Louisa  Randolph,  the  sum  of  $50,  payable  to 
her  one  year  after  the  date  of  my  death. 

"Item  6th.  I  hereby  appoint  John  Maguire,  real- 
estate  agent,  number  519,  Walnut  street,  my  executor 
of  this  my  last  will  and  testament,  and,  in  the  event  of 
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his  death  or  resignation,  then  such  person  as  the  court 
may  appoint. 

*^Item  7th.  Having  advanced  my  son,  John  C. 
Moore,  twenty-two  hundred  dollars  (|2,d00),  I  desire 
that  amount  be  deducted  from  the  shares  of  his  heirs 
in  the  final  division  of  my  estate. 

"  Item  8th.  I  hereby  desire  it  to  be  distinctly  under- 
stood, that  wherever  the  words,  my  wife  or  her  heirs, 
appear,  that  I  mean  the  heirs  of  her  present  marriage  to 
me  or  her  former  marriage. 

"  Witness  my  hand  and  seal  this  twenty-fiflii  day 
of  July,  1882. 

"John  S.  Moore.       [Seal] 

"Signed,  sealed  and  declared  by  the  aforesaid  John 
S.  Moore  to  be  his  last  will  and  testament  in  the  presence 
of  us,  who  at  his  request  and  in  his  presence,  and  in  the 
presence  of  each  of  us,  have  subscribed  our  names  as 
witnesses  hereto  this  twenty-fifth  day  of  July,  1882. 

"Louis  H.  LOHMBYEB, 

"Wm.  a.  Maghire. 
"  Having  forgotten  to  mention  in  item  3,  that  the 
heirs  of  my  daughter,  Mrs.  M.  M.  thomton,  shall  be 
entitled  to  an  equal  share  in  the  stocks  of  the  Missouri 
Medical  College  belonging  to  me,  I  hereby  give  and 
bequeath  unto  them,  the  said  heirs,  an  equal  share  of 
said  stock. 

"  Witness  my  hand  and  seal  this  twenty-fifth  day 
of  July,  1882. 

"John  S.  Moore.  [Seal] 
"Signed,  sealed  and  declared  by  the  aforesaid 
John  S.  Moore  to  be  an  addition  to  his  last  will  and 
testament  in  the  presence  of  us,  who  at  his  request  and 
in  his  presence,  and  in  the  presence  of  each  of  us,  have 
subscribed  our  names  as  witnesses  hereto  this  twenty- 
fifth  day  of  July,  1882. 

"  Louis  H.  Lohmbyeb^ 
**Wm.  a.  Ma^uirh 
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"  Codicil  Nnmber  1. 

"I  hereby  change  the  bequest  in  item  1  of  ttie 
wifhist  will.  Instead  of  giving  my  wife,  E.  L.  Moore, 
one-fiflih  of  my  estate  absolutely,  I  give  her  one-third 
of  the  income  of  my  estate  during  her  lifetime  in  lieu  of 
dower. 

^  John  S.  Moosb.        [  Seal  ] 

^'Signed,  sealed  and  declared  by  the  aforesaid  John 
S.  Moore  to  be  an  addition  to  his  last  will  and  testa- 
ment, in  the  presence  of  us,  who  at  his  request  and  in 
his  presence,  and  in  the  presence  of  each  of  us,  have 
sab80iJ9>ed  our  names  as  witnesses  hereto  this  fourteenth 
day  of  June,  1884.  John  H.  Maguire, 

^*  John  MAauiRB." 

The  construction  given  by  ttie  loww  court  to  this 
will  was  the  following : 

That  the  widow  takes  one-third  of  the  personalty 
for  life,  and  one-fifth  of  the  real  estate  for  life ;  that 
each  of  the  children  living,  and  the  heirs  of  any  deceased 
(diild  taking  per  stirpes,  are  entitled  to  one-fourth  of 
tlie  remaining  two-thirds  of  the  personalty  absolutely, 
with  a  vested^  remainder,  dependent  upon  the  life-estate 
in  the  widow,  in  one-f cmrth  of  the  remaining  one-third 
of  the  personal  estate,  and  that  the  widow  in  addition 
takes  a  life-estate  in  one*fifth  of  the  realty.  That,  upon 
the  death  of  the  last  of  the  children,  the  realty  is  to  be 
sold,  and  the  proceeds  divided  between  the  heirs  of  the 
four  children  taking  per  stirpes^  and  the  widow,  or, 
in  case  of  her  death,  her  heirs,  taking  in  the  same 
manner. 

That  from  the  proportions  going  to  tiie  heirs  of  John 
0.  Moore  is  to  be  deducted  the  sum  of  $2,200,  and  that 
the  remainder  of  the  estate  be  divided  according  to  the 
foregoing  finding,  as  follows : 

That  the  legal  tltiie  to  one-third  part  of  the  personal 
estate  shell  pass  to  and  vest  in  a  trustee  when  appointed 
im  trust  to  mid  Ellen  L.  Moore  during  her  life,  with 
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remainder  over  to  those  and  in  the  manner  hereinafter 
specified. 

That  the  legal  title  to  the  real  estate  should  jxass  to 
and  vest  in  a  trustee  when  appointed  in  trust  for  the 
said  Ellen  L.  Moore,  John  C.  Moore,  Amanda  V.  Long, 
Helen  M.  Robinson,  J.  M.  Barrett,  Ada  Thornton,  Anna 
S.  Gale,  William  Thornton  and  John  Thornton,  or,  in 
case  of  the  death  of  either  one  of  them  during  the 
continuation  of  the  trust,  then  for  the  heirs  of  such, 
for  and  during  the  life  of  Jno.  C.  Moore  and  Amanda 
V.  Long. 

The  court  then  goes  on  to  declare  what  portions  of 
the  net  income  of  the  i)ersonal  estate,  and  of  the  rents 
of  the  real  estate,  shall  be  paid  to  the  parties  respect- 
ively in  accordance  with  the  construction  of  the  will  as 
found  by  the  court.  And  that,  upon  the  death  of  John 
0.  Moore  and  Amanda  V.  Long,  the  real  estate  shall  be 
sold  by  the  trustee  to  the  best  advantage,  and  the  pro- 
ceeds divided  between  Ellen  L.  Moore,  if  she  then 
survives,  and  the  grandchildren  of  the  testator  or  their 
heirs  then  living,  who  shall  take  per  stirpes;  or,  if 
said  Ellen  L.  Moore  does  not  survive,  then  said  proceeds 
shall  be  distributed  between  her  heirs,  and  the  said 
grandchildren  or  their  heirs  ^ar  stirpes. 

I.  Is  the  construction  thus  given  the  will  the 
correct  one?  is  the  question  presented  by  the  record. 
By  the  first  item  of  the  will  it  is  provided  that :  "  When 
all  my  children  are  dead,  then  my  estate  is  to  be  equally 
divided  between  my  wife  and  her  heirs  and  assigns,  and 
the  heirs  and  assigns  of  my  children." 

The  subject  is  next  adverted  to  in  the  last  clause  of 
the  fourth  item  of  the  will,  where  it  is  said  :  "After 
the  death  of  the  last  of  my  children,  I  desire  that  my 
real  estate  shall  be  sold  to  the  best  advantage,  and  the 
proceeds  equally  divided  among  my  wife  or  her  heirs 
and  my  grandchildren,  or  their  heirs  living  at  the  time." 
i  An  explanation  of  the  testator's  meaning  then 
occurs  in  the  eighth  item  of  the  wiU,  where  he  says : 
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I  hereby  desire  it  to  be  distinctly  understood  that 
whenever  the  words,  my  wife  or  her  heirs,  appear,  that 
I  mean  the  heirs  of  her  present  marriage  to  me  or  her 
former  marriage." 

With  this  explanation  of  the  testator's  own  mean- 
ing, it  seems  quite  obvious  that  what  he  meant  is  to  be 
arrived  at  by  reading  the  clause  quoted  above  from  the 
first  item  of  the  will  which  should  read  thus :  "  When  all 
my  children  are  dead,  then  my  estate  is  to  be  equally 
divided  between  my  wife  or  the  heirs  of  her  present 
marriage  to  me  or  her  former  marriage  and  her  assigns, 
and  the  heii's  and  assigns  of  my  children." 

If  this  be  the  correct  view,  then  the  clause  quoted 
from  item  4  should  read  as  follows:  "After  the  death 
of  the  last  of  my  children,  I  desire  that  my  real  estate 
shall  be  sold  to  the  best  advantage,  and  the  proceeds 
equally  divided  among  my  wife  or  the  heirs  of  the 
present  marriage  to  me,  or  the  heirs  of  her  former  mar- 
riage, and  my  grandchildren  or  their  heirs  living  at  the 
time." 

Expounding  the  will  in  this  way  is  certainly  in 
accord  with  the  intent  of  the  testator,  as  explained  by 
himself,  and  this  expounding  results  in  saying  that  the 
word  ^^  heirs  "  must  mean  children  of  the  former  or  of 
the  then  present  husband.  And  it  is  proper  where  the 
face  of  the  whole  will  or  of  the  particular  clauses  relat- 
ing to  a  certain  subject  warrant,  and  justice  and  reason 
require  it,  that  the  word  "Ae/r^"  may  be  construed 
as  ^^chiJdren^^  or  ^Hssue,''^  "grandchildren"  or 
"descendants."  Waddell  v.  Waddelly  99  Mo.  345; 
Chew  V.  Keller,  100  Mo.  369.  And  it  is  proper  also  to 
construe  the  word  ^^and^^  as  employed  in  item  1,  as 
used  in  the  expression,  "My  wife  and  her  heirs,"  so  as 
to  make  it  read  "or."  This  is  constantly  done  where 
the  evident  intent  of  the  testator  requires  it,  and  such 
intent  in  this  particular  is  clearly  shown  in  the  fourth 
item  aforesaid,  where  the  word  "or"  is  used  in  place 
of  the  word  "aTwi."     "Living  at  the  time,"  evidently 
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means  living  at  the  time  when  the  death  of  the  last 
child  of  the  testator  shall  occur. 

The  devise  is  not  to  both  the  wife  and  her  heirs,  nor 
to  either  if  not  living  at  the  time ;  but  the  language  is: 
**  The  proceeds  equally  divided  among  my  wife  or  her 
heirs,  and  my  grandchildren  or  their  heirs  living  at  the 
time.'*  The  result  of  the  use  of  such  language  can 
be  only  this :  That  the  interest  of  the  widow  in  this 
residuary  estate  is  a  contingent  remainder^  which  is 
dependent  on  her  surviving  the  last  of  the  children  of 
the  testator.  If  as  seems  to  have  been  the  case,  she  had 
a  child  by  her  first  husband  then  this  child  would  have 
of  course  a  contingent  remainder  dependent  upon  his 
surviving  his  mother,  and  also  upon  his  surviving  the 
last  child  of  the  testator ;  but,  if  both  mother  and  child 
die  before  the  death  of  the  last  of  the  testator's 
children,  then  that  portion  of  the  estate  would  consti- 
tute a  portion  of  the  residuum  to  be  divided  among  the 
children  of  the  the^  present  marriage,  and  amongst  the 
grandchildren  or  their  heirs,  living  at  the  time  of 
the  occurrence  of  the  death  of  the  last  of  the  testator'^ 
children. 

This  construction  seems  entirely  to  accord  with  all 
the  clauses  of  the  will,  and  with  what  may  well  be  pre- 
sumed to  be  the  intent  of  the  testator,  an  intent  which 
is  to  be  gathered  from  the  four  corners  of  the  instru- 
ment, and  which  is  the  polar  star  in  the  process  of 
construing  a  will. 

That  a  contingent  remainder  was  created  in  the 
wife  and  her  children  by  the  words  already  commented 
on  cannot  be  doubted ;  and  this  view  is  abundantly  sup- 
ported by  the  following  decisions  of  this  court :  Emi* 
son  V.  Wliittlesey^  65  Mo.  264 ;  DeLassus  v.  Qaiewooi^ 
71  Mo.  371. 

II.  But  it  is  doubtful,  considering  the  language  of 
the  codicil,  whether  the  clauses  in  the  will  resi)ecting 
the  proceeds  of  the  real  estate  have  not  been  done  away 
with  by  the  codicil;  for  the  testator  says:    ^'I  hereby 
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change  the  bequest  in  item  number  1  of  the  within 
wilL  Instead  of  giving  my  wife,  E.  L.  Moore,  one-fifth 
of  estate  absolutely,  I  give  her  one-third  of  the  income 
of  my  eotate  during  her  lifetime  in  lieu  of  dower.'*  If 
the  codocil  does  abrogate  the  will  in  so  far  as  repug- 
^nant  thereto,  and  because  of  such  repugnance,  then 
clearly  the  widow  is  not  entitled  to  any  of  the  pro* 
ceeds  of  the  sale  of  the  real  estate.  But  it  seems  for 
reasons  already  given  that  she  is  not  so  entitled. 

III.  Do  the  grandchildren  take  per  capita  or  per 
stirpes  f  This  is  the  next  point  for  determination. 
There  seems  to  be  no  ambiguity  in  the  will  on  this 
point ;  its  language  is :  ''  After  the  death  of  the  last  of 
my  children,  I  desire  that  my  real  estate  shall  be  sold 
to  the  best  advantage,  and  thei  proceeds  equally  divided 
among  my  wife  or  her  heirs  and  my  grandchildren  or 
their  heirs  living  at  the  time." 

There  is  no  hint  or  intimation  contained  in  the 
clause  first  quoted,  or  indeed  in  any  clause,  that  the 
grandchildren  are  not  to  be  equal  participants  in 
the  fund  to  be  distributed,  a  fund  arising  from  the  pro- 
ceeds of  the  real  estate  when  sold ;  on  the  contrary 
they  are  expressly  mentioned  as  equal  participants,  and 
no  indication  is  given  that  the  amount  they  are  to 
receive  is  to  be  limited  to  the  portion  which  would  be 
coming  to  their  respective  parents.  They  cannot  be 
said  to  take  the  same  share  as  their  parents,  because 
their  parents  take  no  absolute  estate  under  the  will  in 
the  real  property ;  they  only  get  a  life-estate  in  the 
income  of  that  property,  and  the  remainder  goes  to  the 
grandchildren.  As  there  is  no  other  provision  in 
the  will  changing  the  clause  aforesaid  in  the  slightest 
particular,  or  qualifying  the  meaning  of  its  plain  words, 
or  making  any  discrimination  between  the  different  sets 
of  grandchildren,  it  seems  quite  clear  that  the  grand* 
children  take  jp^  capita  and  not  per  stirpes. 

This  view  finds  support  in  Morrill  v.  Phillips^  142 
Mass.  240,  where  the  reversions  and  remainders  were 
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"  upon  the  death  of  the  sons  of  the  testator,  Joseph  and 
Flavel,  respectively,  to  go  to  their  wives  and  children, 
if  any  children  they  should  leave,  and,  if  not,  then 
equally  to  all  my  grandchildren  that  may  be  living." 
The  court  says:  "The  natural  and  obvious  meaning 
of  the  words  quoted  is  that  the  property  is  to  go  to. 
the  grandchildren  living  at  the  death  of  Joseph  or 
PlaveL  The  words,  '  that  may  be  living,'  cannot  fairly 
be  referred  to  any  other  time.  It  seems  to  us  clear  that 
the  intention  of  the  testator,  which  must  control  the 
construction  of  the  will,  was  that  the  funds  should  go  to 
all  his  grandchildren  who  were  living  at  the  period 
fixed  by  him  for  the  final  distribution  of  the  funds. 
Denny  v.  Keitelly  135  Mass.  138.  The  provisions  that 
the  property  was  to  *  go  to  all  my  grandchildren  in 
equal  shares,*  and  that  it  was  to  go  *  then  equally  to  all 
my  grandchildren  that  may  be  living,'  show  clearly  that 
the  testator  contemplated  and  intended  that  each 
grandchild  should  have  the  same  share  and  repel  the 
claim  that  the  property  is  to  be  divided  among  the 
grandchildren  per  stirpes.  The  result  is  that  the  ten 
grandchildren  of  the  testator  who  were  living  at 
the  death  of  Joseph  R.  Phillips  are  entitled  to  have 
the  funds  in  question  divided  among  them  equally  ^^ 
capital 

To  the  same  eflfect  is  Olney  v.  Bull,  21  Pick.  311, 
where  the  court  says :  ''  It  is  not  authorized  to  make  a 
will  for  the  testator.  The  estate  is  to  be  divided  equally 
between  those  surviving  the  death  or  marriage  of  the 
widow,  that  being  fixed  as  the  period  of  distribution." 

Item  7  of  the  will  bears  on  this  question ;  it  is  aa 
follows:  "Item  7.  Having  advanced  my  son,  John 
C.  Moore,  $2,200,  I  desire  that  that  amount  be  deducted 
from  the  shares  of  his  heirs  in  the  final  distribution 
of  my  estate."  If,  upon  the  final  distribution  of  the 
estate,  John  C.  Moore  should  have  no  children  living, 
the    residuum  would  go  to  the   ether   grandchildren 
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living  at  the  time  ;  but,  in  the  event  of  his  leaving  chil- 
dren living  at  the  time  when  the  event  of  distribution 
comes  oflP,  then  those  children  would  get  the  same  as  the 
other  grandchildren,  minus  the  sum  directed  to  be 
deducted  from  their  shares ;  but  this  deduction  obvi- 
ously would  occur  whether  the  distribution  be  made  per 
stirpes  ovper  capita.  In  short,  it  seems  that  the  $2,200 
would  be  thrown  into  hotchpot  with  the  fund  to  be  dis- 
tributed, thus  making  the  children  of  John  C.  Moopb 
equal  with  the  other  grandchildren,  but  making  a  suit- 
able deduction  only  for  the  purpose  aforesaid. 

rV.  Ellen  L.  Moore,  the  widow  of  the  testator, 
died  since  this  cause  came  here  on  error,  and  her  death 
was  suggested  at  a  former  term,  and  since  then  the  cause 
has  been  submitted.  The  death  of  one  of  several  plain- 
tiffs in  error  or  one  of  several  of  the  defendants  in  error 
does  not  abate  a  suit  nor  necessitate  a  revival  of  it  in  this 
court.  This  point  was  so  settled  in  Prior  v,  Kiso^  96 
Mo.  316,  after  full  consideration.  The  judgment  should 
be  reversed  and  the  cause  remanded.    All  concur. 


The  Anohob  Milling  Company,  Appellant^  v.  Walsh, 


DIVISION  ONE. 


1.  ISyidence:  books  of  account.  An  account  book  of  original 
entries,  fair  upon  its  face  and  shown  to  have  been  kept  in  the 
usual  course  of  business,  is  evidence,  even  in  favor  of  the  party  by 
whom  it  is  kepi. 

t.     ■■  : :  8E00NDABT  EVIDENCE.     Upon  proper  proof  of  the 

Ices  of  such  book,  secondary  evidence  of  its  contents  is  admissible. 

Certified  from  St.  Louis  Court  of  Appeals. 
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O.  M.  Sttewart  for  appellant. 

( 1 )  The  shipping  book  offered  in  evidence  was  one 
of  the  books  used  by  Timmons  in  making  the  statement 
of  Walsh's  earnings  during  the  week,  and  to  the  cor- 
rectness of  which  Walsh  assented  by  receiving  and 
accepting  the  statements  so  made.  The  entries  in  the 
book  were,  therefore,  original  evidence  as  part  of  the 
res  gestcB.  It  was  shown  to  have  been  correctly  kept, 
and  the  entries  in  it  were  made  in  the  ordinary  course 
of  business.  1  Greenl.  Ev.  [14  Ed.]  sec.  115,  and  cases 
cited ;  Bank  v.  Culver^  2  Hill,  531 ;  SAepard  v.  BanJCy 
15  Mo.  141 ;  Smith  v.  Beattie,  57  Mo.  281 ;  Petteshall 
V.  Tarford,  3  Bam.  &  Aid.  890 ;  Bank  v.  Michelle 
15  Conn.  206 ;  Bank  v.  Cowen,  7  Humph.  70  ;  Pratt  v. 
White,  132  Mass.  477 ;  Miller  v.  S7iay,  145  Mass.  162  ; 
Wright  v.  Towle,  34  N.  W.  Rep.  578;  Montague  ©. 
Dougan,  33  N.  W.  Rep.  (Mich.)  840 ;  Morgans  v.  Adel^ 
Pac.  Rep.  (Cal.)  247;  Railroad  v.  Johnson,  7  S.  W. 
Rep.  (Texas)  838;  Merrill  v.  Railroad,  16  Wendell, 
686.  (2)  The  statements  prepared  by  appellant's 
cashier  or  secretary  and  its  superintendent  were  compe- 
tent evidence  to  submit  to  the  jury  in  connection  with 
the  other  evidence  offered.  Railroad  v.  Johnson,  7 
S.  W.  Rep.  838;  Ins.  Co.  v.  Weide,  9  Wall.  677.  (3) 
The  third  instruction,  or  the  one  referring  to  the  loss  of 
the  papers,  given  by  the  court  at  the  instance  of  the 
respondent,  was  clearly  erroneous.  Pirst.  There  is 
not  a  scintilla  of  evidence  in  the  record  on  which  to  base 
it.  Second,  It  is  totally  irrelevant  to  any  issue  pre- 
sented to  the  I'ury.  The  court  by  its  instructions 
withdrew  from  the  jury  every  issue  of  fact  save  that 
presented  by  the  testimony  of  Jones,  and  that  testimony 
was  supported  by  a  book  kept  by  him,  which  was  offered 
and  admitted  in  evidence.  It  was,  therefore,  palpable 
error  to  give  such  an  instruction.  Skyles  v.  BoUraan,  85 
Mo.  31.    The  instruction  was  calculated  to  conlase  and 
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mislead  the  jury,  and  that  respecting  matters  not  in 
issue.  Donahue  v.  Railroad,  83  Mo.  560;  Orier  n. 
ParkeTy  85  Mo.  107.  (4)  The  fourth  instruction  given 
at  respondent's  request  was  also  erroneous.  It,  in  effect, 
directed  the  jury  to  find  for  defendant,  unless  plaintiff 
had  established  its  case  by  *'a  preponderance  of  evi- 
dence." This  was  manifestly  erroneous.  Clark  v. 
Kitchen,  62  Mo.  816. 

A.  R.  Taylor  and  A.  A.  Paxson  for  respondent. 

(1)  The  account  book  was  inadmissible  in  evi- 
dence. Weadley  v.  Tony,  24  Mo.  App.  308.  (2)  The 
third  instruction  was  properly  given.  ( 3 )  If  it  cannot 
be  said  there  is  absolutely  no  evidence  upon  which  the 
instruction  could  be  predicated,  the  judgment  must 
stand.  Noff singer  n.  Bailey ,  72  Mo.  216;  Bririk  n. 
Railroad,  17  Mo.  App.  197 ;  Schooler  v.  Schooler^  18 
Mo^  App.  78 ;  Oaty  v.  Sack,  19  Mo.  App.  477. 

Black,  J. — ^This  was  an  action  to  recover  overpay- 
ments alleged  to  have  been  made  by  the  plaintiff  to  the 
defendant.  A  trial  was  had  before  a  jury,  which 
resulted  in  a  verdict  and  judgment  for  defendant.  The 
St.  Louis  court  of  appeals,  to  which  the  cause  was 
appealed,  reversed  the  judgment  and  remanded  the 
cause  for  error  in  the  instructions.  That  court,  how- 
ever, sustained  the  ruling  of  the  trial  court  in  exclud- 
ing a  shipping  book  offered  in  evidence  by  the  plaintiff. 
On  this  question  one  of  the  judges  deemed  the  opinion 
contrary  to  Smith  v.  Beattie,  57  Mo.  281,  and  for  this 
reason  the  cause  was  then  certified  to  this  court. 

Defendant  had  a  contract  with  plaintiff  whereby 
lie  was  to  receive  a  specified  price  for  hauling  wheat 
and  flour  to  the  mill  and  a  specified  price  per  barrel 
and  sack  for  hauling  flour  and  other  mill  products  from 
the  mill  to  different  points  in  St.  Louis  and  East  St. 
Louis.  ^  Books  wero  kept  at  the  plaintiff's  warehousei 
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which  was  about  a  block  distant  from  the  mill,  show- 
ing  the  wheat  and  flour  received  and  shipments  made, 
and  these  b6oks  disclosed  the  amount  of  hauling  done 
by  the  defendant.  A  Mr.  Timmons,  who  was  one  of 
the  plaintiff's  clerks  at  the  warehouse,  made  up  a  state- 
ment on  a  slip  of  paper  at  the  end  of  each  week,  show- 
ing the  amount  due  the  defendant.  The  plaintiff's 
cashier  at  the  mill  paid  the  defendant  the  amount  due 
as  disclosed  by  these  statements.  The  business  pro- 
ceeded in  this  way  from  the  first  to  the  latter  part  of 
1883,  when  the  plaintiff  caused  the  books  to  be  exam- 
ined and  concluded  that  payments  had  been  made  to 
defendant  largely  in  excess  of  what  he  had  earned. 
Timmons  and  defendant  left  the  employ  of  the  plaintiff, 
and  a  criminal  prosecution  and  this  suit  followed. 

The  shipping  book,  offered  in  evidence  by  the 
plaintiff  and  excluded  by  the  court,  was  made  up  and 
kept  in  the  following  manner :  Orders  were  sent  from 
the  office  at  the  mill  to  the  warehouse  to  send  desig- 
nated amounts  of  flour,  eto.,  to  designated  places.  The 
orders  were  then  entered  in  the  shipping  book  by  Tim- 
mons, the  shipping  clerk,  or  by  Mr.  Warren,  who  had 
a  general  supervision  over  all  the  business  at  the  ware* 
house.  The  orders  were  then  copied  into  a  small  hand- 
book for  the  use  of  the  foreman,  who  delivered  the 
articles  to  defendant's  teamsters,  made  a  note  of  the 
fact  and  returned  the  book  to  the  clerk,  who  made 
entries  on  the  shipping  book,  showing,  among  other 
things,  the  delivery  of  the  articles  to  defendant.  Mr. 
Warren  says  he  always  compared  the  orders  with  the 
book  when  made  up,  and  then  returned  the  orders  to  the 
mill  office ;  that  he  knew  the  flour  and  other  mill  pro- 
ducts were  delivered  to  defendant  from  the  information 
received  from  the  small  book,  and  in  some  cases  from 
personal  observation.  These  returned  orders  were  lost 
or  destroyed.  Timmons,  the  shipping  clerk,  was  not 
called  as  a  witness.    Witll  this  preliminary  proof  the 
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plaintiff  offered  in  evidence  the  shipping  book,  but  the 
court  excluded  it. 

In  HissTicJc  V.  McPhersony  20  Mo.  310,  plaintiff 
brought  an  action  on  an  account  for  meat  sold  from  day 
to  day.  He  offered  in  evidence  his  daily  account  book, 
supplemented  by  an  affidavit  that  the  account  was  just 
and  correct.  This  court  held  that  the  book,  the  entries 
having  been  made  by  the  plaintiff  himself,  were  not 
competent  evidence,  though  supported  by  his  supple- 
mentary oath.  That  case  was,  doubtless,  ruled  according 
to  strict  rules  of  common  law.  It  constitutes  the  basis  of 
the  ruling  of  the  court  of  appeals  in  the  case  in  hand 
and  in  some  other  cases. 

When  the  Ilissrick-McPherson  case  was  decided, 
parties  to  a  suit  could  not  testify  in  their  own  behalf. 
It  remains  to  be  seen  what  is  the  effect  of  subsequent 
legislation  and  subsequent  rulings  of  this  court.  Section 
1,  of  chapter  144,  General  Statutes,  1866,  for  the  first 
time  made  parties  to  a  suit  competent  witnesses  in  their 
own  behalf.  An  exception  is  made  where  one  of  the 
parties  to  the  contract  or  cause  of  action  is  dead  or 
insane,  and  concludes:  ^^ Provided,  further,  that,  in 
actions  for  the  recovery  of  any  sum  or  balance  due  on 
account,  and  when  the  matter  at  issue  and  on  trial  is 
proper  matter  of  book  account,  the  party  living  may  be 
a  witness  in  his  own  favor,  so  far  as  to  prove  in  whose 
handwriting  his  charges  are,  and  when  made  and  no 
further.'' 

The  next  section  is  a  new  enactment,  and  after  stat- 
ing that  the  court  may,  where  the  matter  at  issue  and  on 
trial  is  a  proper  and  usual  subject  of  charges  on  books 
of  account  required  either  party  to  produce  his  account 
books,  declares:  '*And  no  disputed  account  shall  be 
allowed  upon  the  oath  of  the  party,  when  it  shall  appear 
that  he  has  a  book  of  original  entries,  unless  such  book 
shall  be  produced  upon  reasonable  request." 

The  first  section  is  almost  an  exact  copy  of  section 
24,  chapter  36,  General  Statutes  of  Vermont  of  1862 ;  and 
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the  second  section  is  evidently  modeled  after  a  section 
in  the  statutes  of  that  state  concerning  the  action  of 
account.  In  that  state  books  of  oriarinal  entry  are  evi- 
dence in  actions  of  account  in  favor  of,  as  well  as 
against,  the  party  by  whom  kept.  Johnson  v.  Dexter, 
87  Vt.  641 ;  Hunter  v.  Kiitredg^s  Estate,  41  Vt  859. 
That  court,  in  construing  these  sections,  takes  them  in 
connection  with  other  connected  sections  of  the  stat- 
utes of  that  state,  while  we  are  to  construe  them  in 
connection  with  other  sections  of  our  statute  laws.  The 
decisions  of  that  court  will  be  of  some  aid,  but  not  deci- 
sive. Where,  as  there,  one  or  two  sections  are  taken 
from  the  body  of  a  statute  of  another  state  and  incorpo- 
rated into  our  statute  law  on  a  given  subject,  we  must 
construe  all  the  sections  of  our  law  upon  the  x)articalar 
subject  together.  Now,  these  sections,  as  they  appear 
in  our  statutes,  do  not,  in  terms,  say  that  a  party  to  a 
suit  on  an  account  may  introduce  in  evidence  his  account 
books  ;  but  all  this  is  fairly  implied.  Why  should  the 
living  party  be  allowed  to  be  a  witness  in  his  own  favor 
to  prove  in  whose  handwriting  his  charges  are  and  by 
whom  made,  as  is  allowed  by  the  last  proviso  to  the  first 
section,  unless  to  lay  a  foundation  for  the  introduction 
of  the  books  % 

If  a  living  party  to  a  cause  of  action  may  introduce 
his  books  in  evidence  in  his  own  favor,  as  plainly 
implied  by  the  proviso,  then  what  possible  reason  can 
be  assigned  why  he  should  not  do  the  same  thing  where 
both  parties  to  the  cause  of  action  on  trial  are  living  f 
And  the  last  clause  of  the  second  section  leaves  a  very 
strong  inference  that  the  legislature  deemed  books  of 
original  entry  primary  evidence.  We  think  these  sec- 
tions were  designed  to  and  do  give  complete  recognition 
to  the  rule  which  then  prevailed  and  now  prevails  in 
most  of  the  states  and  is  sometimes  called  the  Ameri- 
can rule;  namely,  that  contemporaneous  book  entries  are 
evidence  for  as  well  as  against  the  party  by  whom  they 
are  kept.    Says  Wharton:    ^'In  the  United  States,  a 
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tradesman's  book  of  original  entries  is,  in  most  jurisdic- 
tions, received  in  evidence  as  prima  facie  proof,  when 
supported  by  the  tradesman's  oath."  1  Whart.  on  Ev. 
[  3  Ed.]  sec.  678.  On  this  subject  another  author,  often 
cited  and  generally  followed  by  this  court,  says:  '*In 
the  United  States  this  principle  has  been  carried  farther, 
and  extends  to  entries  made  by  the  party  himself  in  his 
own  shop  books.  Though  this  evidence  has  sometimes 
been  said  to  be  admitted  contrary  to  the  rules  of  the 
common  law,  yet  in  general  its  admission  will  be  found 
in  i)erfect  harmony  with  those  rules,  the  entry  being 
admitted  only  whei'e  it  was  evidently  contemporaneous 
with  the  fact,  and  part  of  the  res  gestae.  Being  the  act 
of  the  party  himself,  it  is  received  with  greater  caution ; 
but  still  it  may  be  seen  and  weighed  by  the  jury."  1 
Greenl.  Ev.[  14  Ed.]  sec.  118.  See,  also,  Wood,  Prac.  Ev., 
sec.  139.  Many  cases  are  cited  by  these  authors,  and 
they  need  not  be  repeated  here. 

At  this  place  it  may  be  well  to  notice  the  rulings  of 
this  court  made  since  1866.  Smith  v,  Beatiie,  57  Mo. 
281,  decided  in  1874,  was  a  suit  in  equity  to  enjoin  a  sale 
under  a  deed  of  trust.  The  defendants  were  bankers. 
The  plaintiflf  claimed  that  the  notes  secured  by  the  deed 
of  trust  were  given  as  security  for  what  might  be  due 
defendants  on  a  final  adjustment  of  accounts,  and  that 
defendants  were  indebted  to  him  for  moneys  received 
and  not  accounted  for.  It  appears  the  defendants 
brought  their  books  into  court  pursuant  to  an  order 
made  on  motion  of  the  plaintiff,  but  the  plaintiff  did  not 
use  them.  The  defendants  then  proved  by  their  book- 
keeper and  clerk  that  the  books  were  accurately  kept 
in  the  regular  course  of  business,  that  the  entries  were 
made  and  books  written  up  each  day  from  tickets  of  the 
teller  and  checks  of  the  customer,  and  that  the  checks  of 
the  plaintiff  could  not  be  produced  because  delivered  up 
to  him.  With  this  foundation  the  books  were  given 
in  evidence,  and  this  court  sustained  the  ruling  of  the 
trial  courL 
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The  case  of  Anderson  v.  Yolmer^  83  Mo.  404,  has 
little  or  nothing  to  do  with  the  question  in  hand ;  for 
the  question  as  to  whether  books  of  account  should  be 
received  in  evidence  was  not  considered. 

In  Nelson  v.  Nelson^  90  Mo.  460,  it  was  conceded  on 
both  sides  that  account  books  of  a  deceased  person, 
when  properly  kept,  are  evidence  in  favor  of  the  estate. 
In  that  case  we  held  that  certain  items  of  the  account 
should  have  been  excluded,  because  it  appeared  upon 
the  face  of  the  book  produced  that  the  items  were  not 
made  contemporaneous  with  the  transaction  recorded ; 
but  that  case  concedes  the  rule  to  be  that  book  accounts 
are  admissible  in  favor  of  the  party  who  keep  them 
when  the  entries  are  made  at  the  time  of  the  transaction, 
and  section  118  of  Greenleaf  on  Evidence  is  cited  with 
approval. 

In  Maihias  v.  O^Neil^  94  Mo.  620,  a  bookkeeper  at  a 
bank  was  able  to  say  he  made  certain  entries,  that  the 
books  were  kept  correctly,  and  that  he  believed  them 
to  be  correct,  but  he  could  not  recall  the  particular 
transaction.  On  this  showing  he  was  allowed  to  state 
his  belief  as  to  the  fact  recorded,  and  the  ruling  was 
sustained.  Such  evidence  is  sufficient  to  lay  a  founda- 
tion for  the  admission  of  the  books  themselves.  BanTc 
V.  Culver,  2  Hill,  531. 

The  cases  of  Smith  v.  Beattie,  Nelson  t).  Nelson  and 
Mathias  o.  0  ^Neil  show  a  decided  tendency  to  a  far 
more  liberal  rule  than  that  which  prevailed  prior  to 
1865.  They  are  in  perfect  accord  with  what  is  called 
the  American  rule.  Indeed,  one  of  them  gives  complete 
adherence  to  that  rule — a  rule  which  we  have  said  waa 
adopted  by  the  General  Statutes  of  1865. 

Since  a  party  may  testify  in  his  own  favor,  it  must 
be  conceded  that  he,  as  well  as  his  clerk  or  bookkeeper, 
may  refresh  his  memory  from  entries  made  by  him  or 
under  his  eye,  and  then  testify  as  to  the  fact  vrith  his 
memory  thus  refreshed.  Now,  in  cases  of  an  a<5C0unt 
composed  of  many  items,  all  this  means  nothing  more 
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than  reading  the  book  in  evidence.  This  we  iill  know 
from  daily  experience  in  the  trial  courts.  It  is  out  of 
all  reason  to  say  that  a  merchant  or  his  clerks  can  recall 
each  item  of  the  account,  and  a  fair-minded  witness  will 
generally  decline*  the  attempt.  Account  books  are 
admitted  in  evidence  for  the  person  by  whom  they  are 
kept  when  the  entries  are  made  at  the  time  or  nearly  so 
of  doing  the  principal  fact,  because  entries  made  under 
such  circumstances  constitute  a  part  of  the  res  gestcB. 
An  entry  thus  made  is  more  than  a  mere  declaration  of 
the  party.  It  is  a  verbal  act  following  the  principal 
fact  in  the  orderly  conduct  of  business.  Such  is  cer- 
tainly the  custom  and  course  of  business  at  the  present 
day.  We,  therefore,  conclude  that  an  account  book  of 
original  entries,  fair  on  its  face,  and  shown  to  have 
been  kept  in  its  usual  course  of  business,  is  evidence, 
even  in  favor  of  the  party  by  whom  they  are  kept.  It 
follows  that  the  shipping  book  should  have  been  received 
in  evidence. 

The  abstract  says  another  shipping  book  covering 
part  of  the  time  in  question  was  placed  in  the  hands  of 
Timmons  for  the  purpose  of  verifying  a  certain  state- 
ment, that  ''  the  book  and  statement  so  given  to  Timmons 
were  never  seen  afterwards  by  appellant,  and  the  com- 
pany was  unable  to  further  account  for  their  loss.'* 
This  is  only  the  appellant's  conclusion  as  to  what  his 
evidence  disclosed  concerning  the  loss  of  the  book,  and 
not  an  abstract  of  the  evidence  on  that  subject.  We 
can  only  say  that,  upon  due  proof  of  the  loss  of  the 
book,  evidence  of  its  contents  should  be  received. 
Ins.  Co.  V.  Weide^  9  Wallace,  677 ;  Holmes  v.  Marden^ 
12  Pick.  169. 

As  the  court  of  appeals  reversed  the  judgment  and 
remanded  the  cause  for  other  errors,  the  judgment  of 
that  court  is  affirmed.  Barclay,  J.,  absent;  the  other 
judges  concur. 
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Page,  Appellant^  v.  Shelby  et  al. 


DIVISION    OKE. 


1.  Possession:  polict  of  th£  Law.    The  policy  of  the  law  Ib  to 
uphold  possessions  that  have  continued  peaceably  for  a  long  time. 

2.    : :  EQumr:  decbbb  of  titlb.     Where  the  evidence 


tends  to  prove  that  plaintiff  and  his  grantors  have  been  in  posses- 
sion of  land  for  more  than  thirty  years,;  that  his  grantor  bought 
the  land,  paid  the  purchase  money  therefor,  and  received  a  deed 
which  was  not  recorded  and  had  been  lost,  every  presumption  will 
be  indulged  in  favor  of  this  theory,  in  the  absence  of  any  evidence 
tending  to  weaken  it,  and  a  court  of  equity  will,  in  such  case^ 
decree  the  title  in  the  plaintiff. 

Appeal  from  Bates  Circuit  Court. — ^Hon.  D,  A. 
DeAbmond,  Judge. 

Reversed  and  bemanded. 

Page  &  Denton  for  appellant. 

Where  a  conveyance  of  land,  executed  and  deliv- 
ered, but  not  recorded,  has  been  lost,  a  court  of  equity 
will  protect  the  rights  of  the  grantee  by  divesting  the 
heirs  or  representatives  of  the  grantor  of  any  apparent 
title  they  may  have,  and  establish  the  title  of  the  grantee 
and  his  assigns  therein.  WrighVs  Heirs  v,  Christy^ $ 
Heirs,  39  Mo.  125 ;  Wynn  t.  Cory,  43  Mo.  301 ;  Mason 
V.  Black,  87  Mo.  229. 

Francisco  Bros,  and  W.  O.  Rose  for  respondents. 

( 1 )  Plaintiff  proves  his  whole  case  by  one  witness, 
whose  testimony  is  not  credible.  (2)  Plaintiff  does 
not  prove  the  tenendum  or  hahendum,  or  any  of  the 
orderly  parts  of  a  deed,  either  in  form  or  in  substance. 
(3)    Plaintiff  does  not  show  by  any  evidence  that  the 
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supposed  writing  had  any  seal.  ( 4 )  There  is  no  proof 
whatever  that  the  signature  to  the  supposed  deed  was 
genuine.  (6)  Plaintiff  and  his  grantors  have  been 
guilty  of  the  most  manifest  laches.  ( 6 )  There  is  no 
proof  of  any  search  for  the  deed  in  the  places  where  it 
would  be  apt  to  be  found.  1  Story's  Equity  [5  Ed.]  sec. 
88,  p.  105. 

Braoe,  J. — This  is  a  suit  in  equity  against  theheirs- 
at-law  of  William  Shelby,  deceased,  instituted  in  June, 
1889,  seeking  to  establish  plaintiff's  title  to  forty  acres 
of  land  in  Bates  county,  alleged  to  have  been  conveyed 
by  deed  in  the  year  1857,  by  said  Shelby  to  Enoch 
Boiling,  which  deed  was  lost  or  destroyed  without  ever 
having  been  recorded.  On  the  hearing  the  plaintiff's 
bill  was  dismissed,  and  he  appeals. 

It  was  admitted  that  Shelby  entered  the  land  and 
received  a  patent  therefor,  and  that  plaintiff  had 
acquired  Boiling's  title  by  good  and  sufficient  deeds, 
and  it  is  conceded  that  he  is  entitled  to  the  relief  prayed 
for,  if  the  evidence  is  sufficient,  and  that  is  the  only 
question  in  the  case. 

The  plaintiff,  to  sustain  the  issue  on  his  part,  intro- 
duced the  deposition  of  James  W.  Boiling,  who  testified 
that  he  lived  in  Kansas,  was  fifty-six  years  old,  a  son  of 
Enoch  Boiling,  and  that  his  father  died  in  Bates  county, 
Missouri,  in  1800.  Then,  after  giving  the  names  of  his 
father's  children,  the  witness  proceeded  as  follows  : 
"  I  know  of  my  father,  Enoch  Boiling,  buying  forty 
acres  of  land  in  Bates  county,  Missouri,  of  William 
Shelby.  The  land  was  the  northwest  quarter  of  the 
northwest  quarter  of  section  23,  in  township  42,  of  range 
82.  My  father  had  eight  or  ten  acres  of  it  fenced  when 
Mr.  Shelby  entered  it.  He  went  to  see  Mr.  Shelby,  and 
he  told  my  father  he  could  have  it  at  government  price, 
just  what  it  cost  Mr.  Shelby,  $1.25  per  acre.  My  father 
paid  him  $50,  and  a  short  time  afterwards  Mr. 
Shelby  made  oat  the  deed  and  sent  it  to  him  by  Mr. 
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Parker.  I  was  present  when  he  bought  the  land  and 
saw  the  money  paid  for  it.  I  do  not  know  what  has 
become  of  the  deed." 

Cross-examination :  "$.  What  did  the  signature 
to  the  deed,  purporting  to  be  from  William  Shelby, 
look  like  ?  Describe  it.  A.  It  was  his  name  signed  to 
the  deed  in  common  writing.  As  near  as  I  can  remem- 
ber, nothing  peculiar  about  it. 

^^Q.  Before  whom  was  the  deed  acknowledged? 
A.    I  have  forgotten. 

"  Q.  Was  it  signed  by  William  Shelby's  wife,  and 
was  her  dower  relinquished?  A.  I  don't  recollect.  I 
knew  at  the  time,  but  have  forgotten. 

"Q.  About  what  was  the  date  of  the  deed?  A. 
About  the  year  1856  or  1857.     Can't  remember  exactly. 

^^Q.  Do  you  mean  to  say  that  after  all  these  years 
you  remember  the  numbers  of  the  land  contained  in  the 
deed  from  Mr,  Shelby  to  your  father  ?    A.    Yes,  sir. 

"Q.  Is  it  not  a  fact  that  your  memory  has  been 
refreshed  as  to  the  numbers  of  the  land  since  bringing 
this  suit,  and  is  it  not  a  fact  that  you  may  be  entirely 
mistaken  as  to  the  description  of  the  land  ?  A.  I  am 
not  mistaken.  In  regard  to  the  refreshing  of  my  mem- 
ory, I  received  a  letter  from  Mr.  Page  about  this  action. 
I  know  the  numbers  of  the  forty  acres  and  the  numbers 
of  all  the  other  lands  my  father  owned  in  Bates  county, 
Missouri." 

Redirect  examination :  *'Q.  What  direction  did 
this  forty  acres  lie  from  the  forty  aores  upon  which  the 
house  was  located?  A.  The  southeast  corner  of  the 
Shelby  forty  acres  would  be  the  northwest  comer  of 
the  forty  acres  on  which  father's  house  was  located,  and 
the  comer  was  a  short  distance  from  the  well." 

The  plaintiff,  William  Page,  was  sworn,  and  testi- 
fied as  follows :  "I  have  resided  in  Bates  county  about 
twenty-four  years,  and  have  owned  a  farm  about  two 
miles  beyond  the  land  in  dispute  some  eighteen  or 
twenty  years,  and  have  been  accustomed  to  pass  the 
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and  in  dispute  frequently  during  that  time,  and  I  know 
of  Enoch  Boiling's  heirs  and  those  claiming  under 
him  being  in  possession  of  said  land  since  that  time.  I 
was  attorney  for  the  Boiling  heirs  before  they  dis- 
posed of  the  land.  1  have  hunted  for  the  deed  from 
Mr,  Shelby  to  Enoch  Boiling,  and  I  have  been  unable  to 
get  track  of  it."  This  was  all  the  evidence,  the  defend- 
ant ojffering  none. 

The  evidence  tends  to  prove  that  the  plaintiff  and 
his  grantors  have  been  in  possession  of  the  premises 
for  more  than  thirty  years.  That  Boiling  bought  the 
land  and  paid  the  purchase  money  and  received  a  deed 
therefor  from  Shelby,  is  satisfactorily  shown.  There  is 
nothing  in  the  evidence  tending  to  impeach  the  integ- 
rity of  the  witnesses  or  the  accuracy  of  their  recollec- 
tion as  to  the  facts  to  which  they  testified. 

The  policy  of  the  law  is  to  up^iold  possessions  that 
have  continued  peaceably  for  a  long  time.  The  posses- 
sion and  the  other  facts  proven  in  this  case  are  consist- 
ent with  the  theory  that  a  good  and  sufficient  deed  wad 
executed  by  Shelby  to  Boiling.  Every  reasonable  pre- 
sumption should  be  indulged  in  support  of  this  theory, 
in  the  absence  of  any  evidence  tending  to  weaken  it. 
We  have  as  fair  an  opportunity  of  weighing  this  testi- 
mony as  did  the  court  below,  and  we  think  the  plaintiff 
was  entitled  to  his  decree. 

The  judgment,  therefore,  will  be  reversed,  and  the 
cause  remanded  with  directions  that  a  decree  be  entered 
in  plaintiff's  favor,  as  prayed  for.     All  concur. 


Schroeder,  Appellant^  v.  Bobbitt  et  ah 


DmSION  ONE. 


1.     Debtor  and  Creditor:   preference.     A  failing  debtor  may     ioe  i^ 


prefer  one  creditor  to  another  by  giving  the  former  a  mortgage  to 
secure  an  existing  indebtedness,  where  it  is  accepted  in  good  faith 
by  the  creditor  for  the  sole  purpose  of  such  security. 
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2.  Mortgages  and  Deeds  of  Trust:  misdescription.  A  misde- 
scription in  a  mortgage  of  a  note  as  *'for  $12,000,"  when,  in  fact, 
it  read  $12,057.44,  does  not  vitiate  the  security,  where  the  court 
limits  the  scope  of  the  latter  to  the  lesser  sum  named  in  the  mort- 


AppeaZ  from   St.    Louis   City   Circuit  Court— B.ov. 

Jacob  ELlein,  Judge. 
Affirmed, 

Suit  in  equity  to  set  aside  a  deed  of  trust.  Decree 
for  defendants.    Plaintiff  appeals. 

Bber  Peacock  for  appellant. 

( 1 )  The  deed  of  trust,  dated  June  7,  1888,  executed 
by  William  H.  F.  Schroeder,  party  of  the  first  part,  Robert 
R  Collins,  party  of  the  second  part,  and  Mary  L. 
Bobbitt,  party  of  the  third  part,  to  secure  the  payment 
of  a  note,  dated  February  25,  1888,  to  the  payee  therein 
named,  Mary  Carroll  Bobbitt,  for  $12,000  at  six  months 
alter  date,  is  void  as  against  appellant,  the  same  being 
without  any  consideration  whatever,  it  being  shown  by 
the  proof,  and  admitted  by  the  answer,  that  there  was 
no  such  note  or  debt  as  described  in  the  deed.  Hum* 
holds  V.  Parr^  57  Mo.  592 ;  Payne  v,  Stanton^  59  Mo. 
168.  (2)  Even  if  the  deed  of  trust,  dated  June  7, 
1838,  was  given  as  is  contended  as  security  of  the  pay- 
ment to  Mary  L.  Bobbitt  of  a  note  dated  Februaiy  25, 
1888,  and  payable  at  six  months  after  date  for  $12,057.44, 
then  it  was  given  to  secure  an  antecedent  indebtedness. 
And,  there  being  no  new  consideration  to  support  the 
transfer,  the  same  would  be  void  as  against  the  equities 
of  plaintiff.  Goodman  v.  SlmondSy  19  Mo.  117 ;  Stalker 
V.  McDonald^  6  Hill,  93;  Bernard  v.  Campbell^  68 
N.  Y.  73;  Petrie  v.  Clarke,  11  Serg  &  R.  377;  Mtz- 
gerald  v.  Barker,  96  Mo.  664 ;  Wine  Co,  v.  Rinehard^ 
42  Mo.  App.  178,  and  cases  cited  therein.  The  rights 
of  plaintiff  as  established  by  the  decree  in  the  divorce 
case   against   respondent,  W.  H.  F.  Schroeder,  relate 
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back  to  the  time  when  the  delictum  occurred ;  then  she 
became  a  quasi  creditor,  and  as  such  entitled  to  set 
aside  a  conveyance  subsequently  made  by  him  for  the 
purpose  of  def  i-auding  her  of  her  alimony.  Barrett  v. 
Barrett^  5  Oregon,  411 ;  Boughslough  v.  BougTislougTi^ 
•68  Penn.  St.  499 ;  Livermore  v.  Boutelle^  11  Gray,  217 ; 
Frakes  v.  Brown^  2  Blackford,  295 ;  Bailey  v.  Bailey^ 
•61  Maine,  861;  2  Bishop  on  Marriage  &  Divorce 
{6  Ed.]  sees.  450,453.  The  husband  by  the  delictum 
subjected  himself  and  his  proi)erty  to  the  jurisdiction  of 
the  court.  Divorce  proceedings  being  proceedings  in 
rem^  and  affect  property  rights.  Kirhy  v.  Kirhy^  1 
Paige,  261 ;  Or  ay  v.  Gray^  65  Ga.  193 ;  Grems  d.  Mooney^ 
74  Mo.  26;  2  Bishop  on  Marriage  &  Divorce  [6  Ed.] 
sees.  602,  504,  508;  Ellison  v.  Martin^  53  Mo.  75; 
Oould  V.  Grow,  57  Mo.  200.  And  the  filing  of  the  bill  of 
•divorce  created  a  lis  pendens,  so  that  Mrs.  Bobbitt  took 
the  deed  of  trust  with  notice  of  the  rights  of  Mrs. 
Schroeder  as  saibsequently  determined  by  the  decree. 
bailey  v.  McGuinness,  57  Mo.  362 ;  Carr  v.  OateSy  96 
Mo.  274. 

Collins  &  Jamison  for  respondents. 

The  question  of  fraudulent  intent  on  the  part  of 
either  Wm.  H.  P.  Schroeder  or  Mary  L.  Bobbitt  in  the 
•execution  and  delivery  of  the  note  for  $12,057.44,  dated 
February  25,  1888,  or  the  deed  of  trust  securing  pay- 
ment of  same,  dated  June  7,  1888,  is  not  before  the 
court.  Counsel  for  appellant  contends  that  the  giving 
of  the  deed  of  trust  immediately  before  the  trial  of  the 
-divorce  case  operated  as  a  fraud  upon  the  appellant 
seeking  to  recover  alimony.  The  wife  did  not  stand  in 
the  relation  of  a  creditor  of  the  husband  until  the  date 
of  the  decree  awarding  her  alimony,  and  even  had  she 
at  the  date  of  the  deed  of  trust  been  a  creditor  with  an 
•established  past-due  claim  it  would  have  been  perfectly 
competent  for  William  H.  F.  Schroeder  to  have  pre- 
ferred Mary  L.  Bobbitt,  at  that  time  a  bona  fide  creditor 
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by  giving  the  said  deed  of  trast.  There  is  no  better 
established  rule  of  law  under  the  decisions  of  this  court 
than  the  one  which  permits  a  debtor  to  prefer  one  cred- 
itor to  the  exclusion  of  all  others  when  there  is  no  fraud 
connected  with  the  transaction.  Kuykendall  v.  McDon- 
ald^ 15  Mo.  416 ;  Sexton  v.  Anderson^  95  Mo.  373 ; 
Nichols  7).  ElUs^  98  Mo.  344;  Glajlin  v.  Sylvester ^  99 
Mo.  276.  And  it  is  immaterial  whether  the  preference 
given  be  by  payment,  conveyance,  mortgage,  by  delivery 
of  goods,  by  confession  of  judgment,  or  by  suffering  an 
attachment.  Sexton  v.  Anderson^  95  Mo.  373 ;  Clajlin 
v.  SylvesteTy  99  Mo.  276.  Such  preference  is  not  inval- 
idated by  the  fact  that  the  debtor  has  been  engaged  in  a 
scheme  to  defraud  his  creditors  where  there  is  no  fraud 
on  the  part  of  the  preferred  creditor.  Hard  v.  FosteXy 
98  Mo.  297. 

Barclay,  J. — The  deed  which  plaintiif's  bill  seeks 
to  set  aside  is  in  the  nature  of  a  mortgage,  securing  pay- 
ment of  some  $12,000.  The  defendants  are  the  holders 
of  the  secured  indebtedness,  and  other  parties  variously 
interested  in  the  subject-matter  of  the  trust. 

It  is  unnecessary  to  state  the  pleadings  in  detail. 
Their  general  nature  will  sufficiently  appear. 

The  hearing  developed  these  facts:  Mary  E. 
Schroeder,  the  present  plaintiff,  had  a  writ  for  divorce 
against  Wm.  H.  F.  Schroeder  in  June,  1888,  which  was 
about  to  be  called' for  trial,  when  the  latter  executed 
the  deed  of  trust  mentioned,  transferring  certain  par- 
cels of  land  in  St.  Louis  to  a  trustee  to  secure  to  Mrs. 
Bobbitt,  one  of  these  defendants,  the  indebtedness 
stated.  It  is  admitted  that  Mr.  Schroeder  was  then 
justly  liable  to  Mrs.  Bobbitt  in  the  sum  of  $12,057.44, 
for  money  loaned,  evidenced  by  a  note  for  that  amount, 
dated  February  25,  1888.  This  note  was  unsecured 
until  the  execution  of  the  said  deed  of  trust  which, 
however,  recited  it  as  being  for  $12,000.  The  deed  was 
duly  recorded  June  8,    1888;  thereafter,  July  6,  1888, 
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plaintiff  obtained  a  decree  of  divorce  as  prayed,  which 
adjudged  to  her,  for  life,  all  the  interest  and  estate  of 
Mr.  Schroeder  in  one  of  the  parcels  of  land  covered  by 
the  deed  of  trust  in  question. 

Plaintiff's  chief  contention  is  that  this  deed  is 
fraudulent  as  to  her ;  but  it  may  shorten  the  discussion 
to  mention,  just  here,  that,  in  her  bill  of  exceptions, 
plaintiff  concedes  that  the  deed  was  executed  and 
delivered  to  secure  the  note  of  February  25, 1888 ;  "  that 
said  note  was  misdescribed  in  the  deed  of  trust,  because 
the  attorney  for  Mrs.  Bobbitt  did  not  have  it  with  him 
at  the  time  said  deed  was  drawn ;  that,  whatever  the 
intent  of  the  defendant  Schroeder  in  executing  said 
deed  of  trust  may  have  been  as  against  the  plaintiff,  the 
defendant  Bobbitt  did  not  participate  in  any  fraudulent 
intent,  but  received  the  sum  in  good  faith  for  the  sole 
purpose  of  securing  the  indebtedness  that  was  due 
her." 

In  view  of  this  concession  it  is  unnecessary  to  con- 
sider the  effect  of  a  number  of  minor  facts,  surrounding 
the  execution  of  the  deed  and  urged  upon  our  notice  in 
argument.  They  merely  bear,  more  or  less  cogently, 
upon  the  issue  of  good  faith  in  the  transaction,  which 
issue  is  eliminated  by  the  admission  mentioned. 

Granting  ( though  we  do  not  decide )  that  plaintiff, 
by  reason  of  the  pendency  of  her  divorce  suit,  was  fully 
entitled  to  the  standing  of  a  creditor  of  her  husband  at 
the  time  he  made  this  conveyance,  it  was  still  his 
privilege  to  prefer  one  creditor  at  large  to  another.  If 
the  creditor  thus  preferred  had  *'the  sole  purpose  of 
securing  the  indebtedness  due  "  ( as  here  appears ),  there 
can  be  no  doubt  that  the  acceptance  of  the  preference 
involved  no  fraud  on  other  creditors,  less  fortunate. 
This  proposition  is  no  longer  questionable  in  Missouri 
as  our  reports  show.  Kuykendall  v.  McDonald  ( 1852), 
15  Mo.  416 ;  Forrester  v.  Moore  ( 1883 ),  77  Mo.  651 ; 
Albert  v.  Besel  (18^5),  88  Mo.  150.    Nor  does  the  fact 
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that  the  incumbrance  was  imposed  on  the  land  to  secare 
an  existing,  not  a  new,  indebtedness  of  Mr.  Schroeder 
avoid  the  force  of  the  rule  just  cited.  This,  too,  is 
settled  by  prior  rulings  of  this  court.  Golbern  v.  Hob- 
inson  {1883\  80  Mo.  541 ;  Sexton  v.  Anderson  {1888)^ 
96  Mo.  373. 

II.  The  misdescription  of  the  note  secured  does  not 
vitiate  the  security.  It  was  called  a  note  for  $12,000 
when  in  reality  it  ran  for  $12,057.44 ;  but  its  date  and 
terms  in  other  particulars  were  correctly  recited  in  the 
mortgage.  The  court  limited  the  scope  of  the  security 
to  the  sum  which  appeared  of  record,  and  found,  as  a 
fact,  that  the  note  held  by  Mrs.  Bobbitt  was  the  one 
intended  to  be. secured.  In  so  doing,  we  think  there 
was  no  error  prejudicial  to  plaintiff's  rights. 

III.  We  regard  the  deed  of  trust  as  a  valid  charge 
upon  the  realty.  Without  going  into  the  details  of  the 
procedure  adopted  by  the  trial  court  to  enforce  it  ( as 
prayed  by  defendant's  answer  in  the  nature  of  a  cross- 
bill ),  we  consider  it  sufficient  to  remark,  generally,  that 
after  an  examination  of  the  whole  record,  we  are  of 
opinion  that  the  result  reached  by  the  court  was  correct 
in  all  respects,  and  should  be  affirmed.  It  is  so  ordered^ 
with  the  consent  of  all  the  judges  of  this  division. 


Howell  County  v.  Wheeler  et  al.j  Appellants. 


DmsION  ONB. 


School  Mortgage :  action  on  ORiaiNAL  bond  :  sureties.  At  a 
sale  under  a  mortgage  to  secure  school  money  a  solvent  purchaser 
bid  in  the  land,  and  the  sheriff  made  due  return  of  the  sale  and 
the  sum  bid,  which  was  more  than  the  amount  of  the  mortgage 
debt.  Several  days  later,  upon  a  tender  of  a  deed  by  the  sheriff, 
the  purchaser  refused  to  accept  it,  claiming  that  the  title  was  bad. 
Held  in  a  subsequent  action  on  the  bond  secured  by  the  mortgage 
that  the  maimer  and  sureties  on  the  bond  were  not  discharged. 
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2.  Sheriff's  Levy;  satisfaction  op  debt.  A  levy  on  land  even 
when  consommated  by  sale  amounts  to  nothing,  unless  the  pro- 
ceeds are  realized  therefrom. 

8.  Sheriff's  Betiim:  prima  facib  evidenob.  A  sheriff's  return, 
on  a  mortgage,  of  sale  and  satisfaction  to  the  amount  bid,  is,  at 
least  in  a  collateral  proceeding,  oidj  prima  facie  evidence  of  such 
satisfaction. 

4.  Supreme  Court:  appellate  jurisdiction.  The  supreme  court 
has  jurisdiction  of  an  appeal  in  a  case  where  a  county  is  a  party. 

Appeal  from  Howell  Circuit  Court. — Hon.  J.  P.  Hale, 

Judge. 

Affirmed. 

Oreen^  Evans  &  Clarice  for  appellants. 

( 1 )  The  foreclosure  of  the  mortgage  was  a  com- 
plete satisfaction  of  the  mortgage,  and  the  debt  secured 
by  it  to  the  extent  of  the  purchaser's  bid.  Freeman  on 
Executions,  p.  434 :  Ladd  v.  Blant^  4  Mass.  402 ; 
Trenary  v.  Chuver^  48  III.  28 ;  Hoard  v.  Wilcox^  47  Pa. 
St.  51.  (2)  The  county  court  or  the, sheriff  should 
have  compelled  McLelland  to  have  paid  the  $116,  or 
they  should  have  resold  the  land.  In  support  of  this 
doctrine  we  quote  from  Mr.  Freeman  as  follows: 
"Where,  however,  the  levy  is  valid,  and  possession  has 
been  taken  under  it,  the  plaintiff  has  no  right  to 
abandon  it  against  the  will  of  the  defendant.  He  is 
bound  to  proceed  to  sell  the  goods,  and  credit  the  pro- 
ceeds on  the  writ.''  Freeman  on  Executions,  sec.  271, 
p.  438;  3  Mo.  363;  Briggs  v.  Taylor,  78  Mo.  71; 
Parrott  v.  Dearborn^  28  Vt.l80;  Moore  v.  Wester velty 
104  Mass.  104 ;  27  N.  Y.  234. 

Andrew  Van  Wormer  for  respondent. 

Shebwood,  p.  J. —  Action  on  school  bond.  The 
petition  in  this  cause  omitting  caption  is  as  follows : 
**  Plaintiff  states  that  the  delendants,  W.  H.  Wheeler, 
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B.  P.  Olden  and  E.  J.  Davidson,  on  the  ninth  day  of 
December,  1882,  made,  executed  and  delivered  to  plaintiff 
their  certain  bond  or  writing  obligatory,  filed  herewith, 
whereby  they  promised  to  pay  to  the  county  of  Howell 
in  the  state  of  Missouri,  for  the  use  of  township  twenty- 
four  (24),  range  eight  (8),  the  sum  of  $100,  with 
interest  from  said  ninth  day  of  December,  1882,  at  the 
rate  of  ten  per  cent,  per  annum.  Plaintiff  states  that 
the  said  bond  is  now  due  and  unpaid,  either  in  whole  or 
in  part.  Plaintiff,  therefore,  prays  judgment  for  the  said 
sum  of  $100,  with  interest  thereon.'' 

The  answer,  after  a  general  denial,  sets  up  that  a 
mortgage  on  certain  real  estate  was  executed  by  Wheeler 
to  secure  the  payment  of  the  bond  declared  on,  and  the 
mortgage  was  duly  foreclosed  under  order  of  the  county 
court,  and  that  at  the  sale  made  by  the  sheriff  one 
McLelland,  a  solvent  purchaser,  became  the  purchaser 
of  the  land  at  the  sum  of  $116,  and,  therefore,  the 
defendant  answered  that  the  debt  in  suit  was  paid  and 
satisfied,  etc.     There  was  a  reply  filed. 

The  bond  in  suit  was  in  this  form  : 

*' Know  all  men  by  these  presents,  that  we,  W.  H. 
Wheeler  as  principal,  and  B.  P.  CTlden  and  E.  J.  David- 
son as  securities,  are  held  and  firmly  bound  unto  the 
county  of  Howell  for  the  use  of  the  inhabitants  of  school 
township  twenty-four  ( 24 ),  range  ( 8 ),  west,  in  the  sum 
of  one  hundred  dollars  ($100),  for  the  payment  of 
which,  well  and  truly  to  be  made,  we  bind  ourselves, 
heirs,  administrators  and  executors  firmly  by  these 
presents. 

*'The  condition  of  this  bond  is  such  that  whereas 
W.  H.  Wheeler  on  the  fourth  day  of  December,  1882, 
borrowed  of  said  county  of  Howell  $100  with  interest  at 
the  Tvd6  of  ten  per  cent,  per  annum  from  the  date 
thereof,  the  money  the  funds  of  said  school  township 
and  range. 

"Now,  if  the  said  W.  H.  Wheeler,  his  heirs, 
executor3  and  administrators  shall  one  year  from  the 
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date  hereof  pay  the  said  sum  of  $100  with  interest  at 
ten  per  cent,  from  the  date  hereof,  then  this  bond  to 
be  void,  otherwise  to  remain  in  full  force  and  effect. 

"  Witness  our  hand  and  seals,  this  the  ninth  day  of 
December,  1882. 

"  W.  H.  Wheeler,     [  Seal.  J 
"B.P.  Olden,  [Seal.] 

''  E.  J.  Davidson,  [ Seal.] " 
It  was  shown  in  evidence  that  McLelland  bid  in  the 
land  for  $116,  and  was  solvent,  and  that  the  sheriff  made 
due  return  on  the  mortgage  of  this  sale  and  of  the 
amount  bid,  and  two  or  three  days  after  the  sale 
tendered  McLelland  a  deed,  but  the  latter  refused  to 
tujcept  it, — ^the  title  to  the  land  was  defective.  These 
matters  were  reported  by  the  sheriff  to  the  presiding 
judge  of  the  county  court,  and,  also,  to  the  prosecuting 
attorney  who  advised  that  the  sheriff  let  the  matter  rest, 
which  was  accordingly  done. 

I.  There  is  no  substantial  merit  in  the  objection 
that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  as  it  suflBciently  appears 
that  default  had  been  made  in  the  payment  of  the 
bond. 

II.  The  evidence  in  this  cause  does  not  show  a 
payment  of  the  bond  or  any  portion  thereof.  No  title 
has  yet  passed  to  the  purchaser,  because  he  would  not 
acxjept  the  deed  tendered  him.  Blodgett  v.  Perry ^  97 
Mo.  263 ;  Leach  «.  Koenig^  55  Mo.  451.  The  matter  of 
the  sale,  therefore,  remains  in  fieriy  and  no  satisfaction 
of  the  debt  to  the  amount  bid  has  occurred.  A  levy  on 
land,  even  when  consummated  by  sale,  amounts  to 
nothing  unless  proceeds  are  realized  therefrom.  2  Free- 
man on  Executions  [2  Ed.]  sec.  269. 

It  is  claimed  in  the  brief  of  the  defendants  that  the 
sheriff  returned  the  mortgage  satisfied  to  the  extent  of 
the  bid ;  but  this  statement  does  not  seem  supported, 
-and  if  it  were  such  return  is  not  conclusive;  it  is  only 
prima  facie^  and  this  is  always  the  case  where  the 
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matters  returned  come  collaterally  in  issue  as  in  the 
present  instance.  Crocker  on  Sheriflfs,  sec.  45 ;  Burgeri 
V.  Bar  chert,  59  Mo.  80.  The  doctrine  as  to  the  effect  of 
a  seizure  and  levy  on  personal  property  has  nothing  to- 
do  with  this  case. 

III.  This  cause  has  been  transferred  to  this  court 
from  the  St.  Louis  court  of  appeals  on  the  ground  that 
it  is  a  suit  by  a  county.  The  cause  was  correctly  trans-^ 
ferred. 

Judgment  affirmed.  All  concur,  but  Babolay,  J.^ 
absent. 


The  Omaha  &  St.  Louis  Railway  Company  v.  Tmr 
Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany et  al..  Appellants. 


DIVISION  ONE. 


1.  Mortgage:  subsequently  acquired  property.     A  clatLse  in  a^l 
mortgage,  including  subsequently  acquired  property,  real  or  per- 
sonal, is  valid. 

2.  : :  railroad.  A  railroad  company  executed  a  mort- 
gage on  its  entire  line  of  road  between  named  points  ''as  said' 
railroad  now  is  or  may  be  hereafter  constructed,  maintained,, 
operated  or  acquired,  together  with  all  the  privileges,  rights,  fran- 
chises, real  estate,  right  of  way,  depots,  depot  grounds,  sidetracks, 
water  tanks,  engines,  cars  and  otiier  appurtenances  thereto- 
belonging."  Held,  that  the  mortgage  covered  land  subsequently 
purchased  by  the  company  near  a  depot  on  the  line  of  its  road,  and 
a  hotel  erected  thereon  for  the  purpose  of  an  eating  house  and  to 
accommodate  the  employes  of  the  company,  passengers  and  other 
persons. 

Appeal  from  Gentry  Circuit  Court. — Hon.  C.  H.  S^ 

^OODMAN,  Judge. 
Affibmed. 
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F.  W.  Lehmann  and  O.  8.  Orover  for  appellants. 

The  title  to  this  lot  did  not  pass  to  the  plaintiff 
under  the  mortgage  of  February  15,  1879,  as  it  was  not 
specifically  described  in  that  instrument,  and  it  was  not 
in  any  sense  an  appurtenance  belonging  to  the  rail- 
road therein  conveyed.  1  Bouvier's  Law  Diet.,  title, 
Appurtenances,  p.  136;  Coke  on  Littleton,  sec.  184, 
p.  121 ;  Phila.  V.  Railroad^  68  Pa.  St.  253 ;  Jones  on 
Railroad  Securities,  sec.  104 ;  Bank  v.  Tennessee,  104 
U.  8.  493 ;  Humphreys  v.  McKissock,  2  Sup.  Ct.  Rep. 
No.  28,  June  1,  1891,  p.  779;  Parish  o.  Wheeler,  21 
N.  Y.  494 ;  Railroad  v,  Livermore,  47  Pa.  St.  455 ; 
State  V.  Commissioners  J  23  N.  Y.  Law,  510 ;  Railroad 
V.  Burlington,  28  Vt.  193 ;  State  v.  Railroad,  48  Md. 
60;  Railroad  v.  Atlanta,  66  Ga.  104;  Railroad  v. 
Railroad,  58  Miss.  905 ;  Walsh  v.  Barton,  24  Ohio  St. 
28 ;  Railroad  v.  Supervisors,  29  Wis.  116 ;  Railroad  v. 
Milwaukee,  34  Wis.  271 ;  Bridge  Co.  v.  Curtis,  103  111. 
410 ;  Frey  v.  Drakes,  6  Neb.  1 ;  Barrett  v.  Belly  82 
Mo.  110. 

Theodore  Sheldon  for  respondent. 

Black,  J. — The  plaintiff  corporation  brought  this 
suit  in  the  Gentry  county  circuit  court,  against  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company,  the 
Wabash  Western  Railway  Company  and  J.  W.  Blanch- 
ard,  praying  for  a  decree  requiring  Blanchard  to  convey 
to  plaintiff  a  half  block  of  ground  in  Stanberry,  Gentry 
county.  The  circuit  court  rendered  a  decree  as  prayed 
for,  from  which  the  railroad  companies  appealed. 
Slanchard  did  not  join  in  the  appeal. 

The  facts  are  in  substance  these :  On  the  fifteenth 
day  of  February,  1879,  the  St.  Louis,  Kansas  City  & 
Iforthem  Railway  Company,  a  corporation  organized 
Tinder  the  laws  of  this  state,  executed  a  deed  of  trust 
in  the  nature  of  a  mortgage  to  the  United  States  Trust 


Digitized  by 


Google 


300  SUPREME  COURT  OF  MISSOURI, 

The  O.  &  St.  L.  Ry.  Co.  v.  The  Wabash,  St.  L.  &  P.  Ry.  Co. 

Company,  to  secure  certain  bonds  upon  that  part  of  its 
road  beginning  at  Elm  Flats,  in  Daviess  county,  and 
extending  through  that  and  three  other  counties  in  this 
state,  Gentry  county  being  one  of  them,  and  through 
several  counties  in  the  state  of  Iowa,  to  Council  Bluflfs. 
In  November,  1879,  that  company,  by  consolidation 
with  the  Wabash  Railway  Company,  became  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company.  On 
the  twenty-sixth  of  June,  1880,  there  was  conveyed  to 
defendant  Blanchard  the  half  block  of  ground  at  Stan- 
berry,  now  in  question,  for  the  consideration  of  $2,100, 
which  was  paid  by  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company.  Blanchard,  it  is  conceded,  held  the 
title  in  trust  for  the  company. 

During  that  year  the  company  erected  a  hotel  upon 
the  land  so  purchased,  at  a  cost  of  $9,000.  This  half 
block  is  separated  from  the  railroad  right  of  way  and 
depot  by  a  street.  The  hotel  was  built  in  part  for  the 
purpose  of  an  eating  house,  but  was  soon  abandoned 
for  that  purpose,  it  being  more  convenient  to  stop  the 
trains  for  meals  at  another  station.  Stanberry  was  a 
new  place,  built  up  with  the  railroad,  and  at  the  end  of  a 
division.  There  was  no  hotel  or  boarding  house  there, 
and  the  chief  purpose  in  building  the  hotel  was  to  fur- 
nish accommodations  for  the  employes.  The  title  was 
taken  in  the  name  of  Blanchard,  with  a  view  of  selling 
the  property  as  soon  as  a  suitable  purchaser  could  be 
found.  The  property  was  leased  out  to  various  persons 
until  the  building  was  destroyed  by  fire,  which  was  in 
February,  1886. 

On  the  twenty-second  of  June,  1886,  the  United 
States  Trust  Company  commenced  a  suit  in  the  Gentry 
circuit  court  to  foreclose  the  before-mentioned  mort- 
gage. The  c'4ise  was  removed  to  the  United  States  cir- 
cuit court  for  the  westeni  district  of  Missouri,  where  a 
decree  of  foreclosure  was  entered  in  1886.  Like  pro- 
ceedings were  had  in  the  state  of  Iowa,  and  a  decree  of 
foreclosure  was  there  rendered  by  the  circuit  court  of 
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the  United  States  for  the  southern  district,  western 
division,  in  October,  1886.  The  Wabash,  St.  Louis  & 
Pacific  Railway  Company,  the  Central  Trust  Company 
and  James  Cheney  were  made  defendants  in  both  of 
these  suite,  but  Blanchard  was  not  made  a  party.  The 
road  was  sold  under  these  foreclosure  decrees  to  Beach, 
in  1887,  who  conveyed  the  same  to  the  present  plaintiff. 
These  decrees  describe  the  property  the  same  as  it  is 
described  in  the  mortgage.  The  plaintiff  stands  on  this 
title. 

On  the  first  of  June,  1880,  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company  conveyed  this  same  line  of 
road,  called  the  Omaha  division,  and  other  property  to 
the  Central  Trust  Company  and  James  Cheney,  in  trust 
to  secure  certain  bonds.  This  mortgage  was  also  fore- 
closed by  a  decree  rendered  in  1884.  The  property  was 
sold  under  this  decree,  subject  to  the  above-mentioned 
mortgage,  to  the  United  States  Trust  Company,  dated 
the  fifteenth  of  February,  1879.  The  title  of  the  Wabash 
Western  Railway  Company  to  the  property  in  question, 
if  any  it  has,  is  derived  from  the  purchasers  at  that 
sale. 

From  the  foregoing  statement  it  will  be  seen  the 
important  question  here  is  whether  the  mortgage  from 
the  St.  Louis,  Kansas  City  &  Northern  Railway  Com- 
pany to  the  United  States  Trust  Company,  dated  the 
fifteenth  of  February,  1879,  covered  this  after-acquired 
real  estate.  That  mortgage  contains  an  after-acquired 
property  clause;  and  it  must  be  now  taken  as  well- 
settled  law  that  such  a  clause  is  valid  as  to  subse- 
quently acquired  property,  real  or  personal.  Fennock 
-0.  Coe,  23  How.  117  ;  Dunham  v.  Railroad,  1  Wall.  254 ; 
Thompson  v.  Kneeland^  138  U.  S.  414.  The  case  last 
cited  shows  that  this  is  true  as  to  property  to  which  the 
company  acquires  the  equitable  title  as  well  as  to  that  to 
which  it  acquires  the  legal  title.  * 

The  real  question,  therefore,  is  whether  this  prop- 
erty   is  fairly     embraced   within   the    terms   of    the 
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mortgage.  The  mortgage  covers  the  entire  line  of  road 
between  the  designated  points  *'as  said  railroad  now  is, 
or  may  be  hereafter,  constructed,  maintained,  operated 
or  acquired,  together  with  all  the  privileges,  rights, 
franchises,  real  estate,  right  of  way,  depots,  depot 
grounds,  sidetracks,  water  tanks,  engines,  cars  and 
other  appurtenances  thereto  belonging."  The  question 
to  be  determined  does  not  depend  upon  the  t-echnical 
meaning  of  the  word  *' appurtenances"  as  seems  to  be 
argued  by  counsel  for  defendants.  The  mortgage  in 
clear  terms  includes  after-acquired  ^'real  estate,"  and 
these  words  cannpt  be  confined  to  such  real  estate  as 
may  be  used  for  right  of  way,  depot  grounds,  side- 
tracks and  tanks.  They  do  not,  of  course,  mean  or 
include  real  property  not  used  in  connection  with  the 
road,  but  they  do  mean  any  real  estate  acquired  for 
use  in  the  operation  of  the  railroad  proper.  Now,  it  is 
to  be  remembered  that  Stanberry  was  the  end  of  the 
division,  and  there  was  no  hotel  or  boarding  house  at 
that  place.  Under  these  circumstances  the  property 
was  purchased  and  the  hotel  erected  for  these  purposes ; 
namely,  firsts  for  an  eating  house ;  second,  to  accom- 
modate the  employes  of  the  company,  and,  third,  to 
accommodate  passengers  and  other  persons.  Had  this 
hotel  been  erected  on  the  right  of  way  or  depot  grounds, 
though  such  grounds  were  acquired  after  the  date  of  the 
mortgage,  it  seems  to  us  there  can  be  no  doubt  bnt  it 
would  become  subject  to  the  mortgage.  The  circum- 
stance 'that  it  is  separated  from  the  passenger  depot  and 
right  of  way  by  a  street  is  immaterial,  the  property 
being  convenient  and  suitable  for  the  designated  pur- 
poses. As  has  been  said,  the  property  was  purchased 
and  the  building  erected,  not  as  an  independent  specula- 
tion, but  as  an  incident  and  aid  in  operating  the  railroad. 
Surely  the  company  could,  as  a  legitimate  part  of  its 
operations,  provide  an  eating  house,  and  could  provide 
accommodations  for  its  employes,  there  being  no  hotel 
or  boarding  house  at  the  place.     Grounds  obtained  and 
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.a  structure  erected  for  such  purposes  would  be  part  of 
the  property  of  the  compauy  owned  and  used  in  the 
-operation  of  the  road.  The  addition  of  the  ordinary 
hotel  feature  does  not  make  it  an  independent,  outside 
•  enterprise.  In  our  opinion,  this  property  is  part  and 
parcel  of  the  railroad  property,  and  is  covered  by  the 
mortgage.  This  is  the  conclusion  reached  by  the  circuit 
court  of  the  United  States  for  the  southern  district  of 
Iowa ;  for  that  court  ordered  the  moneys  arising  from 
the  insurance  on  the  building  paid  over  to  the  receiver, 
who  represented  the  first  mortgage  creditors.  32  Fed. 
Rep.  480. 

The  chief  question  in  this  and  like  cases  is,  whether 
the  parties  to  the  mortgage  intended  that  the  after- 
acquired  property,  the  subject  of  the  litigation,  should 
be  subject  to  the  lien  of  the  mortgage.  1  Jones  on  Mort- 
gages [4  Ed.]  sec.  153.  That  the  parties  intended  all 
such  property  as  this  should  come  under  and  subject  to 
the  mortgage  is,  we  think,  clear  and  beyond  doubt ;  for 
the  mortgage  professes  to  convey  every  part  and  parcel 
of  the  line  of  railroad  and  all  real  estate  then  or  there- 
after acquired  and  thereto  belonging. 

The  defendants  press  upon  our  attention  Humph- 
reys  v.  McEissock^  Receiver^  140  U.  S.  304.  That  con- 
troversy arose  out  of  the  mortgage  now  in  question. 
There  tiie  mortgagor,  by  its  new  name  of  the  Wabash, 
St.  Louis  &  Pacific  Railway  Company,  and  other  rail- 
road companies,  subscribed  for  stock  in  the  Union  Ele- 
vator Company  at  Council  BlufiEs ;  and  the  question  was 
whether  the  mortgage  now  in  question  covered  that  stock 
or  any  interest  in  the  elevator  property.  It  seems  the 
trial  court  held  that  it  did,  but  the  supreme  court  of  the 
United  States  reversed  the  judgment.  In  doing  so  it 
was  held :  Firsts  that  the  elevator  company  and  rail- 
road company  were  separate  corporations,  that  the 
railroad  company  was  simply  a  stockholder  in  the  eleva- 
tor company  and  had  no  interest  in  the  property  of 
that  corporation  which  it  could  transfer  or  mortgage  j 
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second^  that  the  stock  held  by  the  railroad  company  in 
the  elevator  company  was  not  an  '* appurtenance"  to 
the  railroad  property,  and,  hence,  was  not  'covered 
by  the  mortgajs^e  to  the  United  States  Trust  Company. 
That  case  is  wholly  unlike  the  one  now  in  hand,  as  must 
be  apparent  from  this  statement.  The  present  contro- 
versy does  not  turn  upon  any  proposition  of  law 
involved  in  that  case,  and  that  case  is,  therefore,  inaj)- 
plicable  to  the  one  in  hand. 

As  we  hold  the  mortgage  attached  to  the  property 
now  in  question,  the  other  questions  discussed  in  the 
briefs  become  immaterial,  and  out  of  the  case.  The 
judgment  is,  therefore,  affirmed.  Barclay,  J.,  absent  y 
the  other  judges  concur. "" 


The  Center  Building  Company  v.  The  City  of  St* 
Joseph  et  al,^  Appellants. 


DIVISION  ONE. 


1.  Constitution:  taxation:  sklf-enforcino  provisions.  The 
limitations  on  the  exercise  of  the  taxing  power  contained  In  the 
constitution,  article  10,  section  11,  are  self -enforcing. 

2.  Municipal  Corporation :  assessment  :  increasino  valuation  : 
ORDINANCE.  Where  land  in  a  city  of  the  second  class  was  assessed  at 
a  certain  valuation  for  taxation  for  state  and  county  purposes  and 
afterwards  buildings  were  erected  thereon,  the  city  assessor  was  not 
authorized  within  two  years  from  the  fixing  of  such  valuation  to 
make  an  additional  assessment  on  the  buildings  for  city  taxes, 
notwithstanding  tlie  existence  of  an  ordinance  providing  that  no 
/parcel  of  land  should  have  a  higher  valuation  placed  on  it  than 
that  given  it  at  the  last  assessment  for  state  and  county  purposes, 
but  to  such  valuation  there  should  be  added  the  value  of  all 
improvements  made  on  the  land  since  such  assessments. 

Appeal  from  BucJianan  Circuit  Court. — ^Hon.  Henby 
M.  Ramey,  Judge, 

Affirmed. 
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Huston  &  Parrish  for  appellants; 

(1 )  Section  11,  article  10,  constitution  of  Missonri, 
does  not  deal  with  the  individual  assessments  of  each 
piece  of  property,  real  or  personal,  but  is  only  aimed 
at  keeping  the  gross  assessment  of  property  in  the  city, 
made  by  the  city  assessor,  down  to  the  same  amount 
as  that  made  by  the  county  assessor  on  property  within 
the  city,  so  as  to  make  the  limitation  on  the  levy 
effectusQ.  ( 2  )  If  it  be  true  that  the  constitution  con- 
templates individual  valuations  then  there  is  no  method 
provided  by  which  the  county  assessment  can  be  certi- 
fied to  the  city  assessor,  and,  as  the  valuations  are  made 
at  different  times  six  months  apart,  then  the  valuation 
by  the  city  assessor  would  be  a  mere  blind  guess,  of  no 
value  whatever.  The  provision  of  the  constitution 
invoked  in  this  case,  not  providing  for  its  own  enforce- 
ment, requires  some  provision  of  law  to  enforce  it; 
otherwise  no  valid  assessment  of  real  or  personal  prop- 
erty could  be  made  by  the  city  assessor.  ( 3 )  One  of 
the  chief  objects  of  our  constitution  is  to  prevent  tax 
evasion,  and  to  compel  all  property,  not  exempt,  to 
bear  its  due  proportion  of  the  burdens  of  the  govern- 
ment. 

Porter  <fe  Woodson  for  respondent. 

( 1 )  Section  11,  article  10,  of  the  constitution  is  self- 
enforcing.  Board  v.  Patton,  62  Mo.  44 ;  State  ex  rel,  v. 
Van  Every,  75  Mo.  537 ;  Arnold  v.  Hawkins,  95  Mo. 
672.  (  2 )  The  city  had  no  power  to  add  to  the  valua- 
tion of  the  plaintiff's  lots,  as  fixed  for  state  and  county 
taxation,  the  value  of  improvements  placed  thereon 
after  such  valuation  by  the  county  assessor.  Richards 
V.  Wapello  Co.,  48  Iowa,  507;  Cooley  on  Taxation 
[2  Ed.  J  pp.  856,  368,  cases  cited ;  Saell  v.  Oity,  45  Iowa, 
664 ;  Ooold  t>.  Lyon  Co.,  36  N.  W.  Rep.  906 ;  74  Iowa, 
Vol.  108—20 
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95 ;  R.  S.  1879,  sec.  6705.  (3)  There  is  no  authority  con- 
ferred on  the  city  to  levy  taxes  on  a  separate  valuation 
of  buildings  erected  on  real  estate;  such  buildings 
become  a  part  of  the  land.  R.  S.  1879,  sec.  6705 ;  R.  S. 
1889,  sec.  7552 ;  R.  S.  1879,  sec.  6664 ;  R.  S.  1889,  sec. 
7510;  McGee  v.  Salem,  149  Mass.  238.  (4)  The  term 
real  estate,  when  used  in  the  city  charter,  must  be 
taken  to  mean  all  that  is  included  in  the  statutory 
definition  of  that  term.  The  statute  declares  that  real 
estate  shall  be  deemed  to  be  coextensive  with  land  tene- 
ments and  hereditaments.  Revised  Statutes,  1889, 
section  6570,  subdivision  9,  carried  through  all  the 
revisions  from  Revised  Statutes,  1855,  page  1026,  section 
22 ;  Revised  Statutes,  1889,  section  7510,  continued  from 
Wagner's  Statutes,  1872,  page  1159,  section  8,  constru- 
ing lot  to  include  not  only  the  land  itself  but  also 
buildings,  etc. 

Brace,  J. — This  is  a  proceeding  by  injunction  to 
restrain  the  collection  of  certain  city  taxes.  The  plaintiff 
is  a  business  corporation,  and  the  defendants,  a  city  of 
the  second  class,  its  treasurer,  collector  and  auditor. 

The  case  was  tried  upon  the  following  agreed  state- 
ment of  facts:  ''That  the  lots  or  parcels  of  ground 
described  in  the  petition  were  assessed  by  the  county 
assessor  in  the  year  1887  for  state  and  county  purposes 
for  the  years  1888-9,  and  the. value  thereof  by  such 
assessment  was  placed  at  twenty-one  thousand  dollars 
($21,000).  That  after  such  assessment  for  state  and 
county  purposes  was  made,  and  before  the  first  day  of 
January,  1889,  the  plaintiff  herein  began  the  erection 
of  a  large  building  on  said  lots  or  parcel  of  ground  and 
had  expended  thereon  fifty  thousand  dollars  ($50,000) 
before  the  first  day  of  January,  1889. 

''  That  at  the  annual  city  assessment  for  1889  the  city 
assessor  assessed  the  value  of  said  parcel  of  land,  aside 
from  the  aforesaid  improvements,  at  the  same  sum  as  it 
had  been  assessed  by  the  county  assessor  in  the  year 
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1887,  to-wit,  the  sum  of  twenty-one  thousand  dollars 
(  $21,000),  and  that  said  city  assessor  also  assessed  at  his 
annual  assessment,  for  the  year  1883,  the  building  or 
improvements  so  placed  on  said  lots  as  aforesaid  at  the 
sum  of  twenty-five  thousand  dollars  ($25,000):  that 
such  assessment  was  so  made  under  and  in  accordance 
with  chapter  3,  general  ordinances  of  the  city  of  St. 
Joseph,  as  found  on  page  193,  revised  ordinances  of  said 
city ;  that  section  3  of  said  ordinance  is  hereby  made  a 
part  of  this  stipulation.  It  is  further  stipulated  that 
the  tax  levy  for  city  purposes  for  the  year  1889  was  as 
stated  in  the  petition,  and  that  the  plaintiff  has  paid  to 
the  city  collector  the  tax  upon  such  levy  for  said  year 
upon  an  assessed  valuation  of  twenty-one  thousand 
dollars  (  $21,000 ).  That  the  taxes  enjoined  in  this  case, 
and  in  contest  here,  are  taxes  extended  at  the  I'ates  fixed 
for  city  taxes  for  the  year  1889,  upon  the  assessed  value 
of  the  improvements  as  above  set  out  and  stated  and 
exte^nded  against  said  lot  or  parcel  of  ground. 

"  Section  3  of  the  ordinance  referred  to  in  the  above 
agreement,  and  made  a  part  thereof,  is  as  follows : 

"  'In  assessing  real  property,  no  lot,  tract  or  parcel 
of  land  shall  have  a  higher  valuation  placed  on  it  than 
the  valuation  placed  thereon  at  the  last  assessment  made 
for  county  and  state  purposes ;  but  to  such  valuation 
there  shall  be  added  by  the  assessor  the  value  of  all 
improvements  made  on  each  lot,  tract  or  parcel  of  ground 
since  the  date  of  last  assessment  made  for  state  and 
-county  purposes ;  which  added  valuation  shall  be  by 
the  assessor  placed  in  a  separate  column  on  the  city  land 
tax  book.  And,  to  determine  the  value  of  such  improve- 
ment, the  assessor  may  examine  under  oath  the  owner 
thereof,  and  such  other  competent  persons  as  he  may 
deem  proper.' " 

The  court  found  for  the  plaintiff  and  made  the 
temporary  injunction  perpetual.    The  defendant  appeals. 

The  constitution  (art.  10,  sec.  11)  provides  that 
*'  Taxes  tor  county,  city,  town  and  school  purpurea  may 
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be  levied  on  all  subjects  and  objects  of  taxation;  but 
the  valuation  of  property  therefor  shall  not  exceed  the 
valuation  of  the  same  property  in  such  town,  city  or 
school  district,  for  state  and  county  purposes.  *  *  * 
For  city  and  town  purposes  the  annual  rate  on  property 
in  cities  and  towns  having  thirty  thousand  inhabitants 
or  more  shall  not,  in  the  aggregate,  exceed  one  hundred 
cents  on  $100  valuation." 

By  the  statutes  in  force  at  the  time  of  the  assess- 
ments in  question,  the  valuation  of  real  estate  for  state 
and  county  purposes  was  made  on  the  first  of  June  and 
was  required  to  be  made  only  every  two  years  thereafter, 
and  each  assessment  of  real  estate  so  made  was  made 
*'the  basis  of  taxation  on  the  same  for  the  two  years 
next  succeeding.''  R.  S.  1879,  sec.  6705 ;  Sess.  Acts, 
1881,  sec.  5,  p.  180.  And  the  term  ''real  estate"  was 
defined  "to  mean  and  include  not  only  the  land  itself, 
whether  laid  out  in  town  or  city  lots  or  otherwise,  with 
all  things  contained  therein;  but  also  all  buildings, 
structures  and  improvements,  and  other  permanent  fixt- 
ures of  whatsoever  kind  thereon."  R.  S.  1879,  sec. 
6664 ;  Sess.  Acts,  1883,  p.  135. 

The  valuation  of  property  for  city  purposes  was 
made  on  the  first  day  of  January  of  each  year,  and  it 
was  authorized  to  be  made  ''upon  all  property  in  the 
city  liable  to  taxation  for  state  purposes."  R.  S.  1879, 
sees.  4694,  4700, 

I.  By  the  constitutional  and  statutory  provisions, 
above  cited,  bearing  directly  upon  the  validity  of  the 
assessment,  and  of  the  ordinance  under  which  it  was 
made,  the  issue  in  this  case  must  be  determined. 

II.  That  the  limitations  upon  the  exercise  of  the 
taxing  power  contained  in  the  foregoing  constitutional 
provisions  are  self-enforcing,  is  beyond  dispute. 
Arnold  t>.  HawkinSj  96  Mo.  672 ;  State  ex  rel,  v.  Wan 
Every,  75  Mo.  630;  School  v.  Patten^  62  Mo.  444; 
Cooley  on  Tax,  [  2  Ed.]  p.  101. 
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The  only  question  is,  whether  the  ordinance  and 
assessment  made  by  virtue  thereof  transcends  these 
limitations. 

in.  The  basis  for  the  levy  of  taxes  for  state  and 
county  purposes  on  the  two  lots  in  question,  for  the 
year  1889,  as  well  as  for  the  year  1883,  was  fixed,  by  the 
valuation  placed  upon  them  by  the  county  assessor  in 
June,  1887,  at  the  sum  of  $21,000.  Such  valuation  by 
the  plain  terms  of  the  sta^tute  included  the  lot«  and  all 
the  improvements  thereon.  No  provision  is  made  for 
any  change  in  that  valuation  as  a  basis  for  the  levy  of 
taxes  for  the  year  1889,  by  any  event,  either  increasing 
or  diminishing  the  value  of  the  property ;  and  no 
provision  is  made  anywhere  in  the  law  for  the  separate 
assessment  of  any  improvements  that  may  have  been 
made  ui)on  the  lot  since  that  valuation  as  a  basis  for 
taxation  for  state  and  county  purposes  for  the  year  1889. 
Therefore,  notwithstanding  the  fact,  that  the  value 
of  the  real  estate  in  question  has  been,  by  such  improve- 
ments, increased  to  the  value  of  $46,000,  the  assessed 
value  of  the  lots,  including  improvements,  for  taxation 
for  state  and  county  purposes  for  that  year  must  remain 
at  $21,000. 

This  is  the  situation  in  which  the  state  and  county 
are  placed  in  regard  to  taxes  upon  this  property  as  a 
result  of  the  law  requiring  only  biennial  assessments 
of  real  estate.  Is  the  city  of  St.  Joseph  in  any  better 
position,  when  it  comes  to  make  its  assessment  for  the 
year  1889  for  city  purposes  1  How  can  ity  by  any  mode 
of  proceeding,  levy  a  tax  upon  a  valuation  of  such 
property  in  excess  of  $21,000  under  the  organic  law, 
which  requires  that  its  valuation  of  such  property  shall 
not  exceed  the  valuation  of  the  same  property  for  state 
and  county  purposes  % 

That  the  lots  and  whatever  improvements,  if  any, 
were  on  them  when  the  valuation  in  June,  1887,  was 
made  at  $21,000  is  the  same  property  upon  which  the  city 
placed  a  valaation  of  $46,000,  under  its  ordinance  on 


Digitized  by 


Google 


310  SUPREME  COURT  OP  MISSOURI, 

Arnold  v.  Boyer. 

the  first  of  January,  18S9,  is  not  only  recognized  as  a 
physical  fact  by  the  common  law,  but  is  reinforced  and 
emphatically  declared  by  the  statute ;  and  the  only  way 
the  improvements  can  be  assessed  at  all  by  the  city  for 
city  taxes  is  in  the  value  that  such  improvements  give 
to  the  lot,  and  that  value  is  fixed  by  the  assessment  for 
state  and  county  purposes  for  1889.  That  the  constitu- 
tional restriction  upon  the  valuation  of  property  for 
taxation  for  city  purposes  applies  to  the  property  of 
each  individual  owner  of  such  property,  and  was 
intended  for  his  protection  against  overvaluation  by 
cities,  towns  and  school  districts,  is  evident  from  the 
terms  of  the  section  in  which  it  is  contained.  The 
sentence  in  which  this  restriction  is  contained  speaks  of 
individual  values ;  and  the  next,  fixing  rates  of  taxa- 
tion, proceeds  with  a  restriction  upon  such  values 
aggregated.     This  seems  too  plain  for  argument. 

The  judgment  of  the  circuit  court  is  affirmed.     All 
concur/ 


Arnold  et  al..  Appellants,  v.  Boyer. 


DIVISION  ONE. 


Appellate  Practice :  bill  of  exceptions  :  motion  for  new  trial. 
A  motion  for  a  new  trial  wiU  not  be  considered  on  appeal  unless  it 
is  either  incorporated  into  the  bill  of  exceptions,  or  is  called  for 
therein,  and  has  been  copied  by  the  clerk  into  the  record  certified 
Ifcy  the  appellate  court. 

Appeal  from  Scotland  Circuit  Court. 

Affirmed. 

Muddy   &    Wagner    and    Smoot   &  Pettingill  for 
appellants. 

McKee  &  Jayne  for  respondent. 
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Sherwood,  P.  J. — Ejectment  for  land  in  Scotland 
county.  There  is  no  error  in  the  record  proper,  and  the 
point  is  made  by  respondent  that  the  motion  for 
a  new  trial  is  not  incorporated  in  the  bill  of  exceptions, 
and,  therefore,  not  preserved  so  as  to  be  noticed  by 
this  court.  The  amendatory  section  of  March  31,  1885, 
so  far  changed  the  old  rule  of  practice  in  this  court, 
that  the  incorporation  of  such  motions  is  no  longer 
necessary,  "provided  the  bill  of  exceptions  so  filed 
contains  a  direction  to  the  clerk  to  copy  the  same,  and 
the  same  are  so  copied  into  the  record  sent  up  to  the 
appellate  court." 

Compliance  with  this  amendatory  section  has  not 
occurred  in  this  case,  so  that  this  objection  is  well  taken 
whether  the  old  or  the  new  statutory  rule  be  followed, 
a  rule  which  prevails  alike  in  civil  and  criminal  causes. 
State  V.  OriffiUy  98  Mo.  672,  and  cases  cited. 

The  premises  result  in  an  affirmance  of  the  judg- 
ment.    All  concur,  but  Barclay,  J.,  absent. 


BATTisrER  V.  Baker,  Appellant 


DIVISION  ONE. 


I«and :  adjoining  proprietors  :  boundary  lines.  Where  adjoin- 
ing land-owners  are  divided  by  a  fence  which  they  supposed  to  be 
the  true  line,  each  claiming  only  to  the  true  line  wherever  it  may 
be,  they  are  not  bound  by  the  supposed  line,  and  must  conform  to 
the  true  line  when  it  is  ascertained. 

: :  adverse  possession.     When,  however,  one  takes 


and  holds  possession  up  to  a  fence  and  claims  to  be  the  true  owner 
thereto,  his  possession  will  be  deemed  adverse,  and  this  is  true, 
though  he  believes  the  fence  to  be  on  the  true  line  when  in  fact 
such  was  not  the  case. 

Appeal  fram  Buchanan  Circuit  Court. — Hon.  O.  M, 
Spencer,  Judge. 
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Rbvebsed  and  remanded. 

Culver  &  Davis  and  Benj.  Phillips  for  appellant. 

(1)  The  court  erred  in  giving  the  declaration  of 
law  asked  by  respondent,  to  the  effect  that  under  the 
law  and  the  evidence  the  finding  should  be  for  resi>ond- 
ent.  The  undisputed  evidence  is  that  appellant  Baker 
had  been  in  the  open,  notorious,  continuous,  exclusive 
and  adverse  possession  of  the  land  in  dispute  for  more 
than  twenty  years.  The  finding  of  the  court  is  against 
the  law  and  the  evidence,  and  should  have  been  for 
appellant.  University  v.  McCune^  28  Mo.  485 ;  Wal- 
hrunn  v.  Ballen^  68  Mo.  164 ;  Colev,  Parlcer,  70  Mo.  372 ; 
McAnich  v.  Smithy  19  Mo.  App.  240;  Hamilton  t). 
West,  63  Mo.  93 ;  Tamm  v,  Kellogg,  49  Mo.  119  ;  Hand- 
Ian  V.  McManuSj  100  Mo.  124;  French  d.  Pierce,  8 
Conn.  439 ;  Yetzer  v.  Thoman,  17  Oh.  St.  130 ;  Hoffman 
D.  White,  7  S.  Rep.  816 ;  Levy  t).  Torga,  25  Neb.  764; 
Ohernathyv.  Edgar,  44  N.  W.  Rep.  82;  Oanfieldv.  Clarky 
21  Pax5.  Rep.  443 ;  ErcTc  v.  Church,  11  S.  W.  Rep.  794; 
Holloranv.  Holloran,  21  N.  E.  Rep.  374.  (2)  Appel- 
lant claimed  the  land  as  his  own  up  to  the  fence  for 
the  statutory  i)eriod,  and  the  fact  that  he  claimed  up  to 
the  fence  because  he  thought  it  was  the  true  line,  and 
because  he  thought  the  land  was  his,  is  immaterial. 
Why  he  claimed  is  immaterial.  In  other  words,  though, 
in  order  to  constitute  adverse  possession,  there  must  be 
an  intent  to  claim  adversely,  there  need  be  no  motive 
for  so  doing ;  and  the  motive  for  so  claiming,  whatever 
that  may  be,  is,  therefore,  immaterial.  "Disseizin  by 
Mistake,"  32  Cent.  Law  Jour.,  p.  251 ;  Yetz&rv.  Thoman, 
17  Oh.  St.  130 ;  French  v.  Pierce,  8  Conn.  439.  (3)  The 
fact  that  permanent  and  valuable  improvements  have 
been  placed  on  the  land  in  dispute ;  that  appellant  tore 
down  the  fence  built  by  respondent  on  the  strip  in 
controversy  after  the  true  line  had  been  ascertained ; 
that  he  refused  to  give  up  the  land  sued  for  after  the 


Digitized  by 


Google         i 


VOL.  108,  OCTOBER  TERM,  1891.  813 

Battner  ▼.  Baker. 

second  survey  was  made,  and  continued  to  claim  and 
hold  possession  of  the  land  up  to  the  &nce,  is  evidence 
showing  conclusively  an  intention  to  hold  adversely  to 
all.  Hamilton  v.  West,  63  Mo.  93 ;  Walbrunn  v.  Ballen^ 
68  Mo.  164;  Cole  v.  Par  Jeer,  70  Mo.  379.  (4)  The 
material  facts  in  evidence  being  undisputed,  the  appel- 
late court  will  review  the  action  of  the  trial  court 
thereon,  and  decide  if  its  judgment  is  warranted  by  such 
facts.  Bruen  v.  Fair  Ass'n,  40  Mo.  App.  426  ;  Waddell 
V.  Williams,  60  Mo.  216 ;  ffenry  v.  Belly  76  Mo.  194 ; 
Douglas  v.  Orr,  68  Mo.  673. 

Varies  <fe  Vories  for  respqndent. 

**It  is  the  well-settled  law  in  this  state,  that  when 
two  adjoining  proprietors  are  divided  by  a  fence,  which 
they  suppose  to  be  the  true  line,  each  claiming  only  to 
the  true  line,  they  are  not  bound  by  the  supposed  line, 
but  must  conform  to  the  true  line  when  ascertained,'' 
Wilson  V.  Lerchey  90  Mo.  473,  and  cases  cited ;  Jacobs 
t>.  Moseley,  91  Mo.  467 ;  Schad  v.  Sharp,  96  Mo.  674 ; 
Krider  v.  MilneTy  99  Mo.  146 ;  Skinker  v.  Haagsma^  99 
Mo.  208. 

Black,  J. — ^This  was  an  action  of  ejectment  com- 
menced in  1888  to  recover  a  strip  of  land  off  of  the  south 
side  of  lot  4  in  block  2  of  Stewart's  addition  to  the  city 
of  St.  Joseph.  The  lots  in  that  block  have  a  length  of 
one  hundred  and  twenty-five  feet,  running  east  and 
west,  and  a  width  of  twenty-five  feet  each.  They  are 
numbered  from  north  to  south.  The  plaintiflF  owns  lots 
I,  2,  3  and  4,  and  defendant  owns  lots  6,  6,  7  and  8. 

At  the  trial  the  parties  agreed  upon  the  following 
facts :  That  defendant,  more  than  twenty  years  before 
the  c  jmmencement  of  this  suit,  took  possession  of  lots 
4,  6,  6  and  7,  and  fenced  the  same,  and  has  been  in  the 
possession  thereof  since  that  date ;  that  he  built  the 
fence  between  lots  4  and  6  according  to  stakes  which 
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had  been  sent  pursuant  to  a  survey,  and  the  fence  was 
supposed  to  be  on  the  true  line;  that  his  inclosure^ 
included  one  hundred  feet  front ;  that  defendant  during 
that  time  used  as  his  own  all  of  the  ground  in  his 
inclosure.  It  was  further  agreed  that  plaintiff  took 
possession  of  lots  1,  2,  3  and  4  in  1881,  as  the  fences 
wfere  standing  at  that  time ;  that  his  inclosure  included 
one  hundred  feet  front  and  projected  into  a  street  on  the^ 
north  side  a  distance  equal  to  the  amount  of  land  sued 
for ;  that  a  true  survey  was  made  in  188  7,  from  which 
it  is  shown  that  defendant's  inclosure  included  a  strip 
of  ground  on  the  south  side  of  lot  4,  which  strip  is  six 
and  one-half  feet  wide  at  the  west  end  and  ten  and  a 
half  feet  wide  at  the  east  end.  The  defendant,  more 
than  ten  years  before  the  commencement  of  this  suit, 
erected  a  second  dwelling-house  on  lots  5,  6,  7  and  8, 
being  a  one-story,  frame  house  with  brick  foundation, 
which  building  projects  one  foot,  more  or  less,  over  the 
true  line. 

In  addition  to  these  agreed  facts,  the  defendant  testi- 
fied :  "I  have  always  claimed  the  land  up  to  the  fence. 
I  claimed  it  because  I  thought  it  was  mine,  and  still 
think  so.  I  intended  to  claim  to  the  true  line,  but 
thought  the  fence  was  the  true  line,  and  only  claimed 
to  the  fence  because  1  thought  it  was  the  true  line. 
There  was  never  any  dispute  about  the  true  line  until 
the  last  survey  was  made.  When  that  survey  was 
made,  and  they  began  building  a  fence  over  the  old  line, 
I  tore  it  down  because  they  were  building  it  on  my 
land." 

On  this  evidence  the  court  declared  the  law  to  be- 
that  plaintiif  should  recover,  to  which  ruling  the 
defendant  excepted. 

The  question  on  these  agreed  facts  and  the  evidence 
is,  whether  the  defendant  has  acquired  the  land  sued 
for,  under  the  statute  of  limitations.  That  defendant 
has  been  in  actual  possession  of  the  strip  of  land  for 
more  than  the  statutory  period  of  time,  is  conceded. 
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The  question,  therefore,  is,  whether  his  possession  has 
been  adverse  to  the  true  owners.  Where  adjoining 
land-owners  are  divided  by  a  fence,  which  they  suppose 
is  the  true  line,  each  claiming  only  to  the  true  line, 
wherever  that  may  be,  they  are  not  bound  by  the  sup- 
posed line,  and  must  conform  to  the  true  line  when  iu 
is  ascertained.  Jacobs  v.  Moseley^  91  Mo.  457;  Schad 
V.  Skarpy  95  Mo.  574 ;  Krider  v.  Milner,  99  Mo.  14^:^  • 
SkinTcer  «.  Haagsma^  99  Mo.  209.  ''Their  possession 
under  mistake  or  ignorance  of  the  true  line  dividing 
their  premises,  and  without  intending  to  claim  beyond 
the  true  line  when  discovered,  will  not  work  a  disseizin 
in  favor  of  either  party.  ScJiad  v.  Sharp^  supra. 
But  where  one  takes  and  holds  possession  up  to  a  fence, 
and  claims  to  be  the  owner  up  to  it,  his  possession  will 
be  adverse,  and  this,  too,  though  he  may  believe  the 
fence  to  be  on  the  true  line,  when,  in  point  of  fact,  it  is 
not  on  the  true  line.  Cole  v.  Parker ^  70  Mo.  879 ; 
Handlan  d.  McManus^  100  Mo.  125.  The  distinction 
between  these  rules  lies  in  the  fact  whether  the  party 
claimed  only  to  the  true  line  wherever  that  might  be,  or 
to  the  fence. 

The  circuit  court  committed  manifest  error  in  the 
application  of  these  well-settled  rules  of  law.  It  is  true 
the  defendant  says  he  thought  the  fence  was  on  the 
true  line,  and  that  he  claimed  to  it  because  he  thought 
it  was  the  true  line  ;  but  that  he  claimed  to  the  fence  is 
clearly  asserted  by  him.  Besides  this,  it  is  agreed  that 
he  has  been  in  actual  possession,  and  has  used  as  his 
own  all  of  the  ground  within  his  inclosure.  Emphasis 
is  given  to  all  of  this  by  the  fact  that  he  had  but  one 
hundi-ed  feet  front  inclosed,  the  exact  width  of  his  four 
lots,  and  by  the  further  fact  that  his  building  projects 
one  foot  over  the  true  line.  Though  he  supposed  the 
fence  was  on  the  true  line,  and  for  that  reason  claimed 
up  to  it,  still  he  at  all  times  claimed  to  own  the  land  up 
to  that  line,  and  his  possession  was  adverse  because  of 
this  claim  of  ownei*ship.   The  fact  that  he  was  mistaken  as 
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to  the  true  line  is  immaterial,  when  it  appears  he 
claimed  up  to  the  fence.  The  case  is  entirely  different 
from  that  where  a  party  in  possession  simply  claims  to 
the  true  line,  wherever  that  shall  be  ascertained  to  be. 

It  is  not  necessary  to  speak  of  cases  where  land- 
owners agree  upon  a  line  between  their  properties,  for 
this  case  does  not  belong  to  that  class.  The  court 
erred  in  directing  a  verdict  for  the  plaintiff,  and  the 
judgment  is  reversed  and  the  cause  remanded,  Bar- 
clay, J.,  absent;  the  other  judges  concur. 


McShaite,   Appellant^  v.   Sanderson,  Administrator. 


DIVISION  ONE. 


Practice :  new  trial.  Where  the  ruling  is  right  In  denying  % 
new  trial,  it  is  immaterial  that  the  court  assigned  a  wrong  reason 
therefor. 

: .    Under  Revised  Statutes,  1889,  section  2241,  the 


trial  court  cannot  award  a  second  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence. 

: .    The  court  may  award  new  trials  without  limit, 

prst^  for  prejudicial  errors  committed  by  the  court ;  second,  where 
the  triers  of  fact  have  erred  in  a  matter  of  law ;  third,  where  the 
jury  has  been  guilty  of  misbehavior. 

Appeal   from     Audrain     Circuit    Court  —  George 
Robertson,  Esq.,  Special  Judge. 

Affirmed. 

i^.  B,  MinaTian  and  Blif  ah  i?oS/7i5on.  for  appellant. 

( 1 )  The  court  should  have  considered  the  question 
as  to  whether  the  verdict  of  the  jury  was  against  the 
weight  of  evidence  in  passing  on  plaintiff's  motion  for 
a  new  trial.    The  record  entry  made  by  Judge  Hughes, 
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after  Mr.  Robertson  had  been  selected  and  qualified  as 
special  judge,  should  not  have  prevented  the  considera- 
tion of  that  question.  A  special  judge  having  been 
selected,  Judge  Hughes  had  no  more  authority  to  make 
any  order  in  this  case  than  if  his  official  term  had 
expired.  Dawson  v.  Dawson^  29  Mo.  App.  621.  (2) 
The  court  had  no  right,  at  a  subsequent  .term,  to  alter  or 
amend  the  record,  "from  facts  in  the  breast  of  the 
judge,''  and  without  any  minute,  record  or  paper  show- 
ing what  the  entry  should  have  been.  Fetters  v.  Baird^ 
72  Mo.  389 ;  Atkinson  v.  Railroad^  91  Mo.  50  ;  Oamble 
c.  Dougherty^  71  Mo.  699 ;  Belkin  ©.  Rhodes^  76  Mo. 
643 ;  Slate  v.  Jeffors,  64  Mo.  376 ;  Dunn  o.  Roley,  68 
Mo.  134 ;  Priest  v.  McMaster^  62  Mo.  60 ;  Saxton  v. 
Smithy  50  Mo.  490.  ( 3 )  The  fact,  that  the  record  entry 
was  not  such  as  required  by  the  statute,  did  not  author- 
ize the  court  to  correct  it  at  a  subsequent  term,  from  the 
judge's  mere  recollection  of  what  he  intended  it  to  be. 
Wooldridge  v.  Quin,  70  Mo.  370. 

TF.  H.  Morrow  for  respondent. 

Black,  J. — ^The  plaintiff  had  two  demands  allowed 
against  the  estate  of  George  H.  Hogue  by  the  probate 
court  of  Pike  county,  one  a  note  for  $1,300  and  interest, 
and  the  other  an  account  for  $3,006.90.  The  adminis- 
trator appealed  to  the  circuit  court  of  that  county,  and 
after  two  mistrials  the  venue  of  the  cause  was  changed 
to  Audrain  county.  Proceedings  were  had  in  the  circuit 
court  of  that  county  at  the  following  terms  and  in  the 
following  order:  October  term,  1887.  The  cause  was 
tried  before  Judge  Hughes  and  a  jury,  which  resulted 
in  a  verdict  for  the  plaintiff  on  the  note,  and  a  verdict 
for  the  defendant  on  the  account.  In  due  time  plaintiflf 
filed  a  motion  for  new  trial. 

January  term,  1888 :  The  motion  for  new  trial  was 
sustained,  bat  the  o^d^r  as  then  made  did  not  state  the 
grounds  upon  which  the  motion  was  gi-anied.    Judge 
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Hughes  then  declined  to  further  hear  the  cause,  and  the 
parties  agreed  upon  Mr.  Robertson  as  special  judge. 
The  cause  was  then  tried  before  him  and  a  jury,  which 
trial  again  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  on  the  note  and  a  verdict  and  judgment  on  the 
account  for  defendant.  Plaintiff  again  filed  a  motion 
for  new  trial,  alleging  therein,  among  other  things,  that 
the  verdict  was  against  the  weight  of  the  evidence. 
The  defendant  filed  a  motion  to  correct  the  prior  entry 
made  by  Judge  Hughes,  sustaining  the  first  motion  for 
new  trial,  so  as  to  show  upon  what  grounds  it  was  sus- 
tained. 

June  term,  1888 :  The  motion  to  correct  the  record 
entry  was  heard  by  Judge  Hughes  and  sustained,  and 
the  record  corrected  so  as  to  state  that  the  first  new 
trial  was  granted  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  The  special  judge 
then  heard  and  overruled  the  second  motion  for  new 
trial,  and  in  doing  so  the  record  says  he  refused  to  con- 
sider the  ground  therein  stated  that  the  verdict  was 
against  the  weight  of  the  evidence,  because  a  former 
like  motion  filed  by  the  plaintiff  had  been  sustained  on 
that  ground. 

The  bill  of  exceptions  taken  before  the  special 
judge  does  not  set  out  the  evidence.  It  simply  shows 
that  plaintiff  offered  evidence  tending  to  prove  the 
issues  on  his  part,  and  defendant  offered  evidence  tend- 
ing to  support  the  defense  which  was  a  denial  of  the 
plaintiff's  alleged  causes  of  action.  The  errors  assigned 
in  this  court  are  these :  ^^  Firsts  the  court,  Hon.  E.  M. 
Hughes,  committed  error  in  passing  on  the  motion  to 
correct  the  record  after  the  selection  of  a  special  judge ; 
second^  the  court  committed  error  in  amending  the  entry 
sustaining  the  first  motion  for  a  new  trial ;  tldrd^  the 
court  committed  error  in  declining  and  refusing  to  con- 
sider the  ground  alleged  in  the  motion  for  a  new  trial  to 
the  effect  that  the  verdict  was  against  the  weight  of 
the  evidence.'* 
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In  the  view  we  take  of  this  case  it  is  not  necessary 
to  consider  the  first  and  second  alleged  errors.  It  will 
be  assumed  that  Judge  Hughes  had  no  right  or  power 
to  hear  the  motion  to  correct  the  record  after  a  special 
judge  had  been  selected  to  try  the  cause.  The  order 
made  by  Judge  Hughes  will  be  treated  as  a  void  order 
and  hence  6ut  of  the  record. 

The  only  remaining  objection  is  this,  that  in  overrul- 
ing plaintiff's  second  motion  for  a  new  trial  the  special 
judge  erred  in  refusing  to  consider  the  ground  therein 
stated,  that  the  verdict  was  against  the  weight  of  the 
evidence.  U  he  had  no  right  to  grant  plaintiff  a  third 
trial  for  such  a  reason,  then  he  committed  no  error  in 
refusing  to  consider  that  ground,  and  it  makes  no  differ- 
ence what  reason  he  may  have  assigned  for  his  ruling. 
The  ruling  being  right,  there  is  no  error  though  a 
wrong  reason  may  have  been  given.  The  question  then 
arises  whether  he  could  of  right  grant  a  third  trial  for 
the  reason  that  he  believed  the  second  verdict  against 
the  weight  of  the  evidence. 

Section  2241,  Revised  Statutes,  1889,  provides: 
^*  Only  one  new  trial  shall  be  allowed  to  either  party, 
except :  Firsts  where  the  triers  of  the  fact  shall  have 
«rred  in  a  matter  of  law ;  second^  when  the  jury  shall 
be  guilty  of  misbehavior;  and  every  order  allowing 
a  new  trial  shall  specify  of  record  the  ground  or 
pounds  on  which  said  new  trial  is  granted." 

The  last  clause  of  this  section  was  added  in  1887. 
Before  that  the  section  had  been  construed  on  several 
occasions  by  this  court.  This  section,  it  was  held, 
proceeded  upon  the  supposition  that  the  law  had  been 
correctly  expounded  by  the  court  to  the  jury.  It  could, 
therefore,  have  no  application  when  on  a  second  or  third 
trial  the  court  erred  in  instructing  the  jury.  Boyce's 
Adrrir  v.  Smithes  AdmW^  86  Mo.  317.  Recently  it  was 
said:  "We are  of  the  opinion  that  this  statute  puts 
no  limit  to  the  number  of  new  trials  a  circuit  judge  may 
grant  either  party  when  the  new  trials  are  granted  on 
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account  of  errors  committed  by  him  in  giving  or  refus- 
ing instructions,  or  in  admitting  or  rejecting  evidence.** 
State  ex  rel.  v.  Horner^  86  Mo.  71.  This  must  be  the 
correct  construction  of  the  statute;  for  otherwise  we 
must  take  the  awkward  position  that  a  circuit  judge 
cannot  correct  his  own  errors  made  on  a  second  or  sub- 
sequent trial.  The  matter,  therefore,  comes  to  this: 
The  circuit  court  may  award  new  trials  without  limit 
for  these  reasons:  Firsts  for  prejudicial  errors  com- 
mitted by  the  court;  secondy  where  the  triers  of  fact 
have  erred  in  a  matter  of  law ;  tliirdj  when  the  jury 
shall  be  guilty  of  misbehavior.  But  these  grounds  do 
not  cover  the  entire  field  of  new  trials.  Thus  the  circuit 
court  may  award  a  new  trial  for  the  reason  that  the 
verdict  is  against  the  weight  of  the  evidence,  and  this, 
too,  though  there  is  sufficient  evidence  to  send  the  case 
to  the  jury.  The  action  of  the  circuit  court  in  granting 
a  new  trial  on  such  a  ground  is  not  reviewable  by  this 
court.  But  the  statute  denies  the  trial  court  the  right 
to  award  a  second  new  trial  on  any  such  ground.  One 
new  trial  having  been  granted  to  a  party,  no  matter  for 
what  reason,  the  power  to  award  that  party  other  new 
trials  is  exhausted,  except  for  some  of  the  causes  before 
mentioned  as  to  which  we  have  said  there  is  no  limit  as 
to  the  number  that  may  be  awarded.  A  verdict  against 
the  weight  of  the  evidence  is  not  one  of  these  excepted 
causes. 

In  this  case  the  plaintiflf  had  one  new  trial  and  it 
follows  that  he  could  not  have  another  on  the  ground 
not  considered  by  the  special  judge,  and  in  reaching 
this  conclusion  it  makes  no  difference  for  what  reason 
the  first  new  trial  was  granted.  Any  other  conclusion 
would  nullify  the  statute.  The  judgment  is,  therefore, 
affirmed.  Barclay,  J.,  absent;  the  other  judges 
concur. 
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Thb  Chicago,   Santa   Fe   &   California   Railway 
Company,  Appellant,  v.  Elliott  et  al. 


DIVISION    ONE. 


Bailroad:  cx>ndbmnation  procebdino:  assessment  ov  DAifAass: 
JURY.  Either  party  in  a  proceeding  to  condemn  property  for  a 
railroad  right  of  way  is  entitled  to  have  the  damages  assessed  by 
the  commissioners  reassessed  by  a  jury. 

Appeal    from    Hay    Circuit  Court — IIon.    J.     M. 
Sandusky,  Judge. 

Reversed  and  remanded. 

Oar  diner  Lathrop  and  C.  T.  Oarner^  Sr.j  <&  Son 
for  appellant. 

(1)  The  plaintiff  was  entitled  to  have  the  report 
of  the  commissioners  set  aside,  and  a  jury  trial  ordered 
as  a  constitutional  right.  Const.,  art.  12,  sec.  4;  Hail- 
road  V.  Almerotky  13  Mo.  App.  91 ;  Railroad  v.  Story ^ 
96  Mo.  611 ;  Pusey's  Appeal,  83  Pa.  St.  67;  Turnpike 
Co.  V.  BurTcet^  26  Ind.  53 ;  Isom  t).  Railroad,  36  Miss. 
200;  Stewart  v.  Baltimore,  7  Md.  600;  Kimball  d. 
Railroad,  35  Mo.  256 ;  People  v.  McRoberts,  62  111.  38 ; 
Mitchell  V.  Railroad,  68  111.  286 ;  People  v.  Stewart, 
97111.  123;  Railroad  V.  Hock,  118  111.  687.  (2)  The 
plaintifE  did  no  act,  whereby  he  waived  a  trial  by 
jury.  Railroad  v.  Story,  96  Mo.  611.  (3)  When 
the  commissioners  have  erred  in  the  principles  upon 
which  they  made  their  appraisal,  the  report  should 
be  set  aside.  Railroad  v,  Campbell,  62  Mo.  685  ;  Rail- 
road V.  Brickett,  62  lU.  332 ;  Railroad  v.  Story,  96  Mo. 
611.  (4)  Where  the  entire  lot  or  tract  of  land  is 
takeiu    the   measure  of  damagea  is  the  caah  market 
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value  of  the  entire  lot  or  tract,  irrespective  of  the  pros- 
pective value  by  reason  of  the  improvement.  Patterson 
V.  Boom  Co.,  3  Dillon,  465 ;  31  Minn.  300 ;  Mills  on  Em. 
Domain,  sec.  174;  Bridge  Co.  v.  Mingy  68  Mo.  491; 
Railroad  v.  Chrystal,  25  Mo.  545. 

J.  L.  Farris  for  respondents. 

Black,  J. — This  was  a  proceeding  to  condemn 
property  for  a  railroad  right  of  way.  Commissioners 
were  duly  appointed  to  assess  damages.  To  their  report 
the  company  filed  exceptions  contending,  among  other 
things,  that  the  damages  were  excessive  and  praying 
for  a  reassessment  by  a  jury.  After  hearing  much  evi- 
dence the  court  overruled  the  exceptions,  and,  hence, 
this  appeal. 

We  have  held  on  several  occasions  that  in  proceed- 
ings like  this  either  party  is  entitled,  as  a  matter  of 
constitutional  right,  to  have  the  damages  reassessed  by 
a  jury.  The  court  should  have  awarded  a  jury  upon 
demand  made  thereforv without  further  showing.  Rail- 
road  V.  Miller^  106  Mo.  468,  and  cases  cited. 

The  judgment  is,  therefore,  reversed  and  the  cause 
remanded.    All  concur. 


SonnoEDEB   v.    Chicago  &  Alton   Bailboad   Com- 
pany, Appellant. 


DIVISION  ONB. 


il08 

94a  >234 

1108      H22 
I  9r)a  ^231 


Praotice:  credibiuty  of  evidence.  When  plaintiff  sobmitB 
eTidence  to  sustain  his  btirden  of  proof,  the  defendant,  though 
offering  nothing  to  contradict  it,  is  entitled  to  have  the  jury  detei^ 
mine  its  credibility. 

Negligence :  master  and  servant.  It  is  part  of  the  personal 
duty  of  the  master  to  give  direction  to  the  work  he  undertakes, 
and  to  prescribe  a  system  for  conducting  it.  This  may  be  done  by 
rules  when  necessary,  or  by  the  personal  guidance  of  managers 
and  foremen.  In  so  doing  the  master  must  use  ordinary  care  for 
the  safety  of  his  employes. 
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8.  :  FOREMAN  :  FELLOW-SERVANT.  A  foreman  is  not  a  fellow- 
servant  of  a  man  under  his  orders  in  respect  to  his  performance  of 
the  master's  duty  of  directing  the  work  in  his  charge. 

4.     :  servant's  assumption  of  bisk.    A  servant  assumes  all 

ordinary  risks  of  his  employment,  but  not  unknown  perils  arising 
from  negligent  direction  of  the  work.  The  latter  are  not  usual 
risks  of  the  service. 

5.  Master  and  Servant:  ordinary  cars.  An  employe  is  bound 
to  use  ordinary  care  to  avoid  dangers  that  arise,  whether  usually 
incident  to  the  service  or  not. 

6.     :  assumption  of  risk.    Persons  are  justified  in  assuming 

greater  risks  to  protect  human  life  than  would  be  sanctioned  in 
other  circumstances. 


7.     :  OBEDIENCE  TO  ORDER.     Obedience  to  an  order  involving 

personal  danger  cannot  be  declared  negligent  in  law,  unless  the 
danger  was  so  glaring  that  no  ordinarily  prudent  person  in  like 
situation  would  have  obeyed, 

6.  Practice:  instruction.  It  is  not  error  to  refuse  requests  to 
instruct  where  the  findings  for  which  they  call  are  necessarily 
embraced  in  the  verdict  upon  the  instructions  given. 

0.  Bailroad:  master  and  servant:  neoligbnce.  Plaintiff  was 
one  of  a  section  gang  under  a  foreman.  On  the  way  to  work, 
while  riding  on  a  handcar,  they  saw  a  passenger  train  approach- 
ing on  the  same  track.  The  gang  ( under  the  lead  of  the  foreman) 
attempted  to  get  the  car  off,  but,  when  the  engine  was  some  sixty 
feet  distant,  the  foreman  ordered  the  men  to  "get  out  of  the 
way ;"  plaintiff  had  not  reasonable  time  to  escape  and  was  struck 
by  the  handcar  when  it  was  thrown  off  by  the  engine ;  held,  that 
the  question  of  negligent  direction  of  the  foreman  and  of  con- 
tributory negligence  of  plaintiff  were  for  the  jury. 

Ajypeal  from  Saline  Circuit  Court. — Hon.  Richard 
Field,  Judge. 

Affirmed. 

Action  for  personal  injuries.  Judgment  for  plain- 
tiff. Defendant  appeals.  The  facts  are  stated  in  the 
opinion  of  the  court. 

Samuel  Boyd  for  appellant. 

( 1 )    The  petition  does  not  state  facts  snfRcient  to 
'constitute   a  cause  of   action.    Hudson  v.  Uauroad^ 
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101  Ma  81 ;  Slerf^en  v.  Mayer,  96  Mo.  420;  Milburn  v. 
Railroad,  86  Mo.  100 ;  Railroad  v.  Hester,  11  S.  W. 
Rep.  104 ;  72  Tex.  40.  The  court  should  have  given 
instructions,  numbered  5,  6,  8  and  9,  asked  by  defendant. 
Plaintiff  knew  the  danger  and  assumed  the  risk. 
Cummings  v.  Collins,  61  Mo.  520 ;  Aldridge  t>.  Blast 
Co.,  78  Ma  659;  Steffen  v.  Mayer,  96  Mo.  423; 
Hudson  z.  Railroad,  101  Mo.  33.  ( 2 )  The  first  instruc- 
tion given  for  plaintiff  was  not  supported  by  the  evi- 
dence. The  evidence  showed  that  plaintiff's  injuries 
occurred  in  attempting  to  take  the  handcar  off  the  track, 
aft^r  the  handcar  had  been  stopped,  and  plaintiff  had  got 
off  of  it,  and  that  the  negligent  running  of  the  handcar 
was  not  the  proximate  cause  of  his  injury.  CBrien  v. 
Steel  Co.,  100  Mo.  189  :  Guriey  v.  Railroad,  93  Mo.  450. 
( 3 )  The  second  and  third  instructions  given  for  plain- 
tiff were  erroneous,  because  the  petition  does  not  charge 
hegligence  in  removing  the  handcar,  and  the  action  is 
Hot  based  upon  such  negligence.  Buffington  v.  Rail- 
road, 64  Mo.  246 ;  Ely  v.  Railroad,  77  Mo.  34  ;  81  Mo. 
373.  (4)  The  fact  that  plaintiff  stumbled  and  fell  is 
not  charged  t6  be  negligence  in  defendant.  Railroad  r>. 
Hester,  72  Texas,  40 ;  11  S.  W.  Rep.  1041 ;  Railroad 
n.  Estes,  37  Kansas,  715  ;  s.  o.,  16  Pac.  Rep.  131 ;  Parker 
V.  Railroad,  83  Ga.  639 ;  Parker  v.  Railroad,  10  S.  E. 
Rep.  233. 

Davis  (ft  Wingfield  and  A.  F.  ^ecior  for  respondent 

( 1 )  The  demurrer  to  the  evidence  was  properly 
overruled.  (2)  There  was  no  variance  between  the 
petition  and  evidence.  ( 3 )  The  question  of  contrib- 
utory negligence  by  plaintiff  was  submitted  to  the 
jury  under  proper  instructions,  and  the  finding  waa 
against  the  defendant,  and  the  finding  was  conclusive. 
Tell  V.  Coal  Co.,  23  Mo.  App.  226 ;  Herriman  n.  Rail- 
road, 27  Mo.  App.  435  ;  Petty  v.  Railroad,  88  Mo.  815  ; 
Mauenrhoai  7^.  Seimerts,  71  Mo.  104.  (4)  ThenogU^ 
gence  charged  in  the  petition  was  the  proximate  cause 
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of  the  injury  complained  of ;  the  negligence  of  Klein  in 
operating,  managing  and  controlling  said  handcar,  and 
attempting  to  remove  the  same  from  the  track  under  the 
circumstances  caused  the  injury  to  plaintiff,  and  the 
defendant  is  liable ;  this  is  true,  although  other  causes 
may  have  concurred  at  the  time  to  produce  the  injury. 
McDermoU  v.  JRailroadj  87  Mo.  303 ;  Payer  ^.Bucksport^ 
18  Am.  Rep.  239.  ( 6 )  There  was  no  error  in  refusing 
instructions,  numbered  5,  6,  7,  8  and  9,  asked  by  defend- 
ant. Instruction,  numbered  6,  did  not  declare  the  law. 
Plaintiff  is  not  expected  to  be  equal  to  the  foreman  in 
judgment,  and  must  be  governed  by  the  foreman  in  all 
things  except  such  as  present  such  manifest  danger  as  a 
prudent  man  would  see  and  refuse  to  remain  in.  Herri- 
'%an  r>.  Railroad^  27  Mo.  App.  443. 

Barclay,  J. — Plaintiff  sustained  the  damage  which 
forms  the  subject  of  this  action,  near  the  city  of  Mar- 
shall,  Missouri,  while  in  the  defendant's  employ  as  a 
section  hand.  His  evidence  tended  to  show  that  he  was 
working  under  Mr.  Klein,  foreman  of  the  section  on 
which  the  accident  took  place.  The  men  began  work 
usually  at  seven  a.  m.  On  the  day  of  the  injury, 
August  7,  1888,  the  westward  bound  passenger  trains  of 
defendant's  line,  due  at  Marshall  at  five  and  six  a.  m., 
respectively,  had  not  arrived,  when  the  time  came  for 
tie  section  gang  to  go  to  work.  Klein  learned  at  the 
telegraph  oflSce  that  these  trains  were  overdue.  He 
ordered  a  handcar  put  on  the  track  and  started  eastward 
with  his  crew  of  five  men  (including  plaintiff).  The 
handcar  carried  necessary  tools,  as  well  as  the  foreman, 
and  all  the  men  excepting  one  who  went  ahead  at  some 
distance  to  give  warning  on  the  approach  of  a  train. 
About  a  mile  east  of  Marshall,  they  met  the  first  train. 
The  men  lifted  the  handcar  from  the  track,  and  the 
train  passed  without  mishap.  The  car  was  then  replaced 
and  continued  its  course  eastward ;  but,  this  time,  no 
one  was  sent  forward ;  all  the  men  rode  on  the  car. 
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After  proceeding  thus  two  miles,  the  second  train  was 
seen  approaching,  around  a  curve,  emerging  from  some 
timber,  at  the  rate  of  thirty-five  or  forty  miles  an  hour. 
When  first  observed,  it  was  about  nine  hundred  or  one 
thousand  feet  away.  The  foreman  immediately  stopped 
the  handcar,  jumped  oflf  as  quick  as  he  could,  and  began 
to  lift  it  from  the  track ;  all  the  men  did  likewise.  They 
did  not  get  the  car  oflf.  When  Klein  saw  the  engine 
was  about  sixty  feet  from  them,  he  called  to  the  men  to 
**  let  the  car  go,  and  get  out  of  the  way.''  They  tried  to 
do  so.  All  escaped  save  plaintiflf,  who  had  the  misfor- 
tune to  stumble  and  fall  near  the  track,  and,  on  rising  to 
his  feet,  was  struck  by  the  handcar  as  the  latter  was 
thrown  to  one  side  by  the  passing  locomotive.  Both  of 
his  legs  were  broken,  and  he  suffered  severely  in  con- 
sequence. 

When  the  foreman  and  men  had  hold,  before  the 
catastrophe,  three  stood  in  front,  and  three  at  the  end 
of  the  car.  Plaintiflf  was  in  the  middle  of  the  latter 
group,  on  the  side  farthest  from  the  coming  train  and 
facing  it. 

Plaintiflf  had  had  several  months'  previous  exi)e- 
rience  as  a  track  hand ;  but  had  been  employed  by 
Klein,  as  one  of  this  gang,  only  the  day  before  the 
accident. 

The  jury  returned  a  verdict  for  plaintiflf  for  $4,000 ; 
and,  after  the  usual  preliminaries,  defendant  appealed. 

The  defendant  oflfered  no  testimony ;  so  that  the 
plaintiflf's  was  uncontradicted ;  but  from  this  it  is  not  to 
be  assumed  that  that  evidence  is  to  be  accepted  as  true. 

The  allegations  of  plaintiflf's  cause  of  action  were 
denied  by  the  answer.  Thus  was  imposed  on  plaintiflf 
the  burden  of  proving  the  facts  necessary  to  a  verdict  in 
his  favor.  Upon  his  submission  of  proofs  to  support 
the  issue,  on  his  part,  the  defendant  was  entitled  to 
have  the  triers  of  fact  determine  its  credibility,  though 
defendant  may  have  tendered  nothing  to  contradict 
it.      Should    a     verdict     be     returned    against     the 
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evidence  given  in  such  circumstances,  it  might  famish 
a  matter  for  the  corrective  action  of  the  trial  court  in  a 
proper  case ;  but  not  for  the  exercise  of  the  revisory 
power  of  an  appellate  court  reviewing  questions  of  law 
only. 

It  is  not  necessary  to  give  the  reasons  for  these 
positions.  They  inhere  in  a  proper  understanding  of 
the  system  of  trial  by  jury,  as  established  by  our  consti- 
tution and  laws,  and  have  been  already  clearly  stated 
by  Commissioner  Philips  in  Gregory  v.  Chambers 
( 1883 ),  78  Mo.  298,  where  some  of  the  earlier  cases  to  the 
same  effect  are  cited. 

We  are  aware  that  intimations  to  the  contrary 
have  been  thrown  out  in  several  decisions ;  but  we  do  not 
regard  those  intimations  as  furnishing  a  safe  guide  for 
the  action  of  appellate  courts  in  Missouri.  Instances 
may,  and  often  do,  arise  in  which  the  conduct  of  the  case 
at  the  trial  involves  a  concession  or  admission  by  a 
party  of  material  facts  previously  in  issue.  In  that 
event  no  court  can  properly  deprive  the  benefited  party 
of  the  full  effect  of  such  admission  or  concession.  Our 
remarks  do  not  apply  to  such  instances,  or,  indeed,  to 
any  other  facts  than  those  now  before  us. 

Here  we  shall  treat  the  undisputed  testimony  for 
the  plaintiff,  in  detei-mining  its  sufficiency  to  support 
the  verdict,  just  as  it  would  be  treated  if  it  had  been 
met  by  evidence  of  the  defendant,  as  it  was  met  by 
denials  in  the  answer.  And  so  the  trial  court  viewed 
this  phase  of  the  case. 

The  cause  was  submitted  to  the  jury  on  plaintiff's 
theory  of  defendant's  negligence  in  the  management  of 
the  handcar  and  crew  by  the  section  foreman ;  and,  on 
the  other  side,  the  question  of  plaintiff's  exercise  of 
ordinary  care,  in  the  circumstances,  was  presented. 

Both  of  these  issues  were  finally  given  to  the  jury 
as  questions  of  fact;  but,  m  the  first  instance,  the 
court  was  called  upon  to  meet  them  by  an  instruction, 
asked  by  defendant,  in  the  nature  of  a  demurrer  to  the 
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evidence.  That  instraclion  was  refused,  and  error  is 
now  assi^ed  upon  that  ruling. 

I.  Prom  the  outline  already  given  of  plaintiff's 
ease  it  will  be  seen  that  he  was  a  laborer  under  the 
orders  of  the  foreman  Klein,  and,  at  the  time  of  the 
aocident  subject  to  the  sole  authority  of  the  latter. 

It  is  a  part  of  the  personal  duty  of  the  master  to 
give  direction  to  the  work  he  undertakes,  and  to  pre- 
scribe the  system  or  method  of  conducting  it.  In  so 
doing  he  must  use  ordinary  care  for  the  safety  of  those 
engaged  in  his  service. 

Accordingly  it  has  been  held  that  the  omission  to 
adopt  and  to  enforce  rules,  necessary  for  the  reasonably 
safe  management  of  a  business  as  complex  and  as 
hazardous  to  life  and  limb  as  that  here  in  view,  may 
sometimes  form  the  basis  for  a  finding  of  negligence  on 
the  part  of  the  master.  Reagan  v.  Railroad  ( 1887 ),  93 
Mo.  348;  Abel  v.  President  (1891),  128  N.  Y.  662; 
Whittaker  ».  Presid^ervt  (1891),  126  N.  Y.  644.  Such 
holdings  rest  upon  the  same  principle  that  supports  the 
rule  of  liability  for  defects  in  the  plant  or  appliances. 
As  has  lately  been  tersely  said  in  a  case  which  received 
very  thorough  consideration,  "a  master  is  no  less 
responsible  to  his  workmen  for  personal  injuria  occa- 
sioned by  a  defective  system  of  using  machinery  than 
for  injuries  caused  by  a  defect  in  the  machinery  itself." 
Lord  Watson  in  Smith  v.  Baker  ( 1891 ),  L.  R.  App. 
Cas.  363. 

Rules,  however,  are  but  one  means  of  giving  direc- 
tion to  the  master's  work.  Its  guidance,  as  to  details, 
18  often  necessarily  intrusted  to  managers,  foremen  and 
others. 

By  whatsoever  name  such  a  superior  employe  may 
be  called,  his  relation  to  the  subordinates,  acting  under 
his  orders,  is  not  that  of  a  fellow- workman  in  respect  to 
Ms  performance  of  the  master's  function  of  directing 
them  and  the  work  in  his  charge. 

In  the  case  before  us,  defendant  placed  plaintiff 
under  the  control  of  the  section-foreman  Klein,  as  to 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  189L  829 

Schroeder  ▼.  The  C.  A  A.  Ry.  Co. 

the  mode  and  manner  of  performing  the  labor  he  had 
engaged  to  do.  Any  want  of  ordinary  care  on  the  jxart 
of  the  foreman  in  commanding  that  labor  involved  a 
breach  of  the  master's  daty  mentioned,  and  cannot 
justly  be  regarded  as  the  negligence  of  a  fellow-servant. 

It  is  not  thought  needful  to  discuss  this  proposition 
further  at  this  time,  in  view  of  the  attention  it  has 
received  here  of  late.  Stephens  v.  JRailroad  ( 1888 ),  96 
Mo.  207;  Dayharsh  v.  Railroad  ( 1890),  103  Mo.  670, 

Plaintiff  assuredly  assumed  all  ordinary  and  usual 
risks  of  the  service  in  which  he  engaged;  but  he 
certainly  did  not  assume  unknown  perils  arising  from 
any  omission  of  reasonable  care  in  the  i)erformance  of 
the  master's  duty  of  control  of  the  work  in  hand.  That 
duty  was  devolved  upon  the  section  fbreman  by  defend- 
ant, and,  in  its  discharge,  the  law  required  him  to  use 
common  prudence  to  so  direct  the  movements  of  those 
subject  to  his  orders  as  not  to  expose  them  to  any  greater 
dangc^r  than  was  usually  incident  to  the  employment. 

We  think  the  plaintiff 's  testimony  tends  to  show 
a  want  of  such  care  on  the  foreman's  part.  The  facts 
leading  up  to  the  accident  have  been  already  stat^,  and 
need  not  be  repeated. 

It  may  be  that  the  plaintiff's  injury  should  be 
ascribed,  as  a  matter  of  fact,  solely  to  his  fall  near  the 
track,  and  to  the  delay  it  occasioned ;  but  we  believe 
it  cannot  be  declared,  as  a  conclusion  of  law,  that  it 
might  not  reasonably  be  found  to  have  been  caused  by 
the  foreman's  negligence  in  keeping  the  men  at  their 
posts,  trying  to  remove  the  handcar,  until  too  late  to 
afford  them  opportunity  for  escape  from  the  danger  of 
a  collision,  and  thereby  subjecting  plaintiff  to  a  greater 
risk  than  his  service  ordinarily  involved. 

The  foreman,  it  is  true,  gave  them  no  express  com- 
mand to  lift  the  car  off,  but  his  acts  were  an  unmistak- 
able order  to  that  effect.  There  was  little  time  for 
speech.  Action  was  the  eloquence  for  the  occasion. 
All  present  knew  that  the  passenger  train  had  the  right 
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of  way,  and  their  united  efforts  indicated  that  they 
interpreted  alike  the  foreman's  conduct  as  a  direction 
to  follow  his  leadership  in  the  attempt  to  clear  the 
track.  The  place  which  fell  to  plaintiff's  lot,  in  lifting, 
was  probably  the  most  dangerous  around  the  car.  As 
the  middle  man  of  three,  on  the  side  farthest  from  the 
coming  train,  he  stood  between  the  rails  until  the 
foreman's  order  to  *'let  go."  It  required  a  longer 
time  to  reach  a  place  of  safety  from  his  position  than 
from  that  of  any  of  the  other  men. 

Reviewing  the  whole  evidence,  we  think  it  was 
fairly  a  case  for  triers  of  fact  to  say  whether  or  not  the 
foreman  allowed  him  reasonably  suflBcient  time  to 
escape  the  impending  danger ;  and,  if  not,  whether  the 
foreman's  omission  to  do  so  constituted  negligence  in 
directing  and  managing  the  car  and  men  ;  and  whether 
or  not  such  negligence  ( or  want  of  ordinary  care  in  the 
circumstances )  was  the  direct  cause  of  plaintiff's  injury. 
These  elements  made  up  the  case  stated  in  the  petition. 

No  negligence  in  the  management  of  the  locomotive 
or  train  was  asserted  or  need  be  discussed. 

It  seems  almost  unnecessary  to  observe  that  there 
is  no  room  in  this  case  for  the  application  to  plaintiff's 
conduct  of  the  maxim,  ^^isolenti  non^^'*  etc.  The  risk 
occasioned  by  the  foreman's  negligence,  which  forms 
the  gist  of  defendant's  present  liability,  was  of  such  a 
nature  as  could  not  have  been  previously  known  to 
plaintiff  by  any  ordinary  exercise  of  care  or  foresight ; 
and  it  cannot,  we  think,  be  reasonably  regarded  as  one 
of  the  usual  perils  of  the  master's  service  in  which 
plaintiff  embarked. 

In  this  connection  it  may  be  well  to  notice  one  of 
defendant's  exceptions,  touching  the  refusal  of  its 
request  for  the  following  instruction,  viz.: 

''The  court  instructs  the  jury  that  when  plaintiff 
entered  into  the  employment  of  defendant  as  a  section 
hand  he  as&^umea  all  risk  of  injury  usually  incident  to 
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the  service  lie  engaged  to  perform,  and  if  the  jury- 
believe  from  the  evidence  that,  when  plaintiff  undertook 
to  work  for  defendant  on  its  track,  he  knew  that  in 
going  to  and  from  his  work  he  would  be  required  to 
travel  on  the  track  on  handcars,  and  that  trains  were 
run  over  the  road  at  regular  and  irregular  times,  with- 
out notice  to  section  men,  then  he  assumed  all  risks 
usually  incident  to  passing  and  attempting  to  pass  such 
trains." 

In  declining  Jto  so  instruct  we  think  there  was  no 
error.  Whatever  may  be  the  nature  and  extent  of  the 
usual  risks  of  such  a  service  (as  to  which  this  case 
requires  no  expression  of  opinion),  it  is  clear  that 
omission  of  ordinary  care  in  the  conduct  and  direction 
of  the  business  is  not  one  of  such  risks.  Negligence  in 
the  performance  of  any  personal  duty  of  the  master  is 
not  ( speaking  generally )  such  a  peril  as  an  employe 
should  reasonably  app;rehend,  or  be  considered  to 
assume.  Dangers  arising  from  such  negligence  cannot 
justly  be  regarded  as  ordinary  risks  of  the  employment. 
The  instruction  was,  hence,  irrelevant  to  the  only  issue 
on  which  plaintiflE  claimed  a  right  of  recovery  on  the 
facts. 

II.  We  next  view  the  case  with  reference  to  the 
plea  that  plaintiff's  negligence  should  bar  his  recovery 
of  damages. 

''There  is  a  clear  and  logical  distinction  between  a 
defense  resting  upon  the  assumption  of  risks,  and  that 
predicated  upon  such  negligence.  Even  if  a  servant 
encounters,  in  the  service,  perils  which  are  held  unusual 
and  extraordinary,  he  is,  nevertheless,  bound  to  use 
ordinary  care  to  avoid  injury  thereby."  AlcorrCs  case^ 
108  Mo.  81.  That  care  is  to  be  judged  from  the  stand- 
point furnished  by  the  facts  of  the  particular  case,  and, 
also,  by  considering  (as  a  very  discriminating  judge 
has  recently  remarked)  "under  what  exigency  he 
acted ;  that  is  to  say,  the  exigency  legitimately  may 
affect,  not  only  the  question  how  far  he  appreciated,  or 
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ought  to  have  appreciated  the  danger,  but  also  how  far 
he  could  run  a  risk,  known  to  be  greater  than  prudently 
could  be  incurred  under  ordinary  circumstances,  without 
losing  his  right  to  recover  in  case  he  was  hurt."  Pomt- 
Toy  V.  Inhabitants  ( 1891 ),  154  Mass.  462. 

So,  in  passing  on  this  plaintiff's  conduct  in  obeying 
the  tacit  dii'ection  of  the  foreman  and  in  standing  to  his 
work  until  ordered  to  *4et.go  and  get  away,"  we  must 
bear  in  mind,  not  only  tlie  servant's  general  duty  of  obe- 
dience, but  the  self-evident  danger  to  defendant's  pas- 
sengers on  the  train,  in  event  of  a  collision  with  the 
handcar.  It  is  true,  that  in  this  instance  the  locomotive 
tossed  the  car  from  the  track  without  damage  to  the 
train  or  its  cargo ;  but  the  possibility  of  serious  injury 
from  such  a  meeting  was  obvious,  at  least  to  an  exi)e- 
rienced  railroad  man,  if,  indeed,  it  is  not  a  matter  of 
common  knowledge. 

Persons  are  justified  in  taking  somewhat  greater 
risks  to  protect  human  life  or  limb  than  would  be  sanc- 
tioned in  other  circumstances. 

In  view  of  all  the  facts  before  us,  we  are  of  opinion 
that  it  cannot  properly  be  said  that  the  act  of  the  plain- 
tiff, in  remaining  at  his  post  to  aid  in  averting  the  possi- 
bility of  a  collision  until  his  superior  pronounced  the 
effort  hopeless,  was  negligent,  as  a  matter  of  law. 

We  think  his  conduct  falls  within  the  protection  of 
the  rule  that  has  been  sometimes  stated  to  be  that  if 
*'the  master  orders  the  servant  into  a  situation  of  dan- 
ger; and  he  obeys,  and  is  thereby  injured,  the  law  will 
not  deny  him  a  remedy  against  the  master  on  the 
ground  of  contributory  negligence,  unless  the  danger 
was  so  glaring  that  no  prudent  man  would  have  entered 
it,  even  where,  like  the  servant,  he  was  not  entirely  free 
to  choose."  Stephens  v.  Railroad  ( 1888),  96  Mo.  213  ; 
Keegan  v.  Kavanaugh  ( 1876 ),  62  Mo.  230. 

This  rule,  closely  viewed,  amounts  to  nothing  more 
than  a  statement,  that,  in  determining  what  is  ordinary 
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care  cwn  the  part  of  a  given  individual,  all  the  circum- 
stances of  his  position  should  be  regarded,  including,  in 
eases  like  the  present,  the  servant's  orders,  the  demands 
of  his  duty,  the  apparent  risk  to  be  met,  and  the  pur- 
pose of  his  action,  no  less  than  his  physical  surround- 
ings. 

Having  weighed  all  these  considerations,  unless  the 
case  then  discloses  that  the  risk  was  such  as  would  not 
be  taken  by  a  man  of  common  prudence,  so  situated, 
the  court  cannot  justly  declare  the  assumption  of  that 
risk  by  a  servant,  in  obedience  to  orders,  as  negligence. 

To  warrant  such  declaration  by  the  court  ( as  has 
often  before  been  said  ),  it  must  be  satisfied  that  no  other 
conclusion  is  fairly  deducible  from  the  evidence,  giving 
plaintiff  the  benefit  of  every  favorable  inference  that 
may  be  reasonably  drawn  from  it.  Becke  v.  Railroad 
(1890),  102  Mo.  544;  Barry  v.  Railroad  (1888),  98 
Mo.  63.  Here  we  are  not  so  satisfied ;  but,  on  the  con- 
trary, regard  the  issue  of  plaintiff's  negligence  as  a 
proper  one  for  the  jury. 

The  only  reasonable  inferences  of  negligence  on  his 
part,  suggested  by  the  testimony,  arise  from  his  remain- 
ing so  long  at  his  post  of  work  with  the  foreman,  in 
view  of  the  coming  train,  and  from  his  falling  outside 
the  track  afterwards  in  the  effort  to  escape. 

As  to  the  first  of  these  acts,  the  jury  were  plainly 
told  (by  the  fourth  instruction  for  defendant)  that  if  they 
found  *'that  plaintiff  saw  the  approaching  train,  and, 
at  the  time  he  undertook  to  remove  the  handcar  from 
the  track  the  danger  of  a  collision  with  the  handcar 
was  manifest  to  any  section  man -of  ordinary  care  and 
caution ;  and  that,  after  such  danger  was  so  manifest, 
plaintiff  had  time,  by  the  exercise  of  reasonable  care 
to  get  out  of  tke  way,  then  it  was  the  duty  of  plaintiff 
to  abandon  the  handcar  and  get  out  of  danger,  regard- 
less, of  the  ordeffs  of  the  foreman,  or  his  duty  to 
defendant  to  remove  the  car,  and,  failing  to  do  so,  he 
caixnot  vecover^  and  tke  verdict  must  be  for  the  defend- 
ant.'* 
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As  to  the  second  (plaintiff's  fall),  the  court  (in 
defendant's  third  instruction )  declared  that,  if  the  fore- 
man notified  plaintiff  to  get  out  of  the  way,  in  time  for 
a  section  man  of  ordinary  vigilance  and  judgment  to 
avoid  danger  from  collision,  the  finding  should  then  be 
for  defendant. 

So  that  had  the  jury  found  plaintiff  wanting  in 
ordinary  care,  with  resi)ect  to  either  of  these  phases  of 
the  case  they  were'  bound  to  return  a  verdict  for  defend- 
ant under  the  instructions.  Their  finding  for  plaintiff 
consequently  negatived  any  negligence  of  his  in  the 
circumstances. 

III.  We  now  reach  defendant's  exsceptions  to 
rulings  upon  the  other  instructions. 

It  is  claimed  that  those  given  for  the  plaintiff  sub- 
mit a  different  sort  of  negligence  to  the  jury  as  action- 
able from  that  counted  upon.  Negligence  on  the  part 
of  the  foreman  Klein  '*in  so  running  the  handcar '^  is 
charged  in  the  petition,  after  a  statement  of  the  sub- 
stance of  the  facts  we  have  mentioned  above,  preceding 
plaintiff's  injury. 

It  is  insisted  that  no  negligence  in  "  running  ^*  the 
car  was  shown ;  but  it  is  evident  that  that  term  was 
employed,  and  (in  the  connection  in  which  it  appears) 
should  fairly  be  construed  to  mean  *' operating"  the 
car ;  and  in  that  expression  may  reasonably  be  compre- 
hended the  management  of  the  men  engaged  in  its 
operation.  The  petition  is  unnecessarily  prolix  in  fur- 
nishing the  particulars  of  the  occurrence.  Defendant 
could  not  possibly  have  misunderstood  the  nature  of  the 
plaintiff's  grievance  alleged  in  it. 

All  the  plaintiff's  instructions  place  his  right  of 
action  solely  on  the  ground  of  Klein's  negligence  in  the 
direction  of  the  car  and  men.  They  are  verbose  and 
need  not  be  quoted  as  models  for  imitation ;  but  each 
requires  a  finding  of  negligence,  or  "  want  of  proper  care 
and  caution,"  on  the  part  of  Klein,  in  the  management 
ol  the  handcar,  as    essential  to  plaintiff's   recovery. 
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They  are  not  as  explicit  in  all  respects  as  might  be 
desired ;  but  any  defects  in  them,  in  this  regard,  are 
corrected  by  the  limitations  in  those  given  at  the 
instance  of  defendant.  In  the  latter  the  jury  were  told, 
Jirstj  not  to  consider  any  evidence  of  the  speed  of  the 
train,  or  that  it  did  not  stop,  or  of  the  acts  or  omissions 
of  the  trainmen;  second^  that  the  verdict  should  be 
for  defendant,  if  Klein  used  ordinary  care  in  attempting 
to  remove  the  handcar  from  the  track,  after  the  train 
came  in  sight,  and  the  injury  of  plaintiff  was  caused  by 
accident,  without  negligence  of  the  foreman ;  while 
defendant's  third  and  fourth  instructions  (mentioned 
already  in  the  second  paragraph  of  this  opinion )  pre- 
sented for  decision  the  question  of  plaintiff's  exercise  of 
reasonable  care  for  his  own  safety. 

Reading  the  instructions  together  (as  they  should  be 
read  ),  we  do  not  discern  in  them  any  material  error  to 
the  prejudice  of  defendant's  substantial  rights  upon  the 
merits.  R.  S.  1889,  sees.  2100,  2303.  We  think  they 
assert  correctly  the  principles  of  liability  hereinbefore 
announced,  and  only  permit  a  recovery  by  plaintiff  in 
conformity  thereto. 

The  defendant's  instructions  closely  confined  the 
inquiry,  as  to  the  proximate  cause  of  plaintiff's  injury, 
to  a  consideration  of  the  foreman's  negligence  in  the 
matter  of  attempting  to  remove  the  handcar  from  the 
track ;  and  declared,  in  effect  ( in  the  third ),  that  if  he 
gave  plaintiff  suflScient  time  for  escape  to  have  enabled 
a  section  man  of  ordinary  vigilance  to  avoid  the  danger 
of  collision,  there  could  be  no  recovery. 

Under  these  instructions,  the  jury  would  have  been 
bound  to  find  for  defendant  if  they  believed  the  fall  of 
plaintiff,  in  his  haste  to  escape,  to  have  been  the  efllcient 
cause  of  his  injury;  or,  indeed,  if  they  found  that 
cause  to  have  been  any  other  than  the  foreman's  negli- 
gence already  indicated. 

rV.  Respecting  the  errors  assigned  upon  the 
refusal  of  other  requests  for  instructions  all  that  need 
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be  said  is  that  the  findings  for  which  the  latter  call  were 
necessarily  embraced  in  the  findings  upon  the  instmc- 
tions  which  the  court  gave.  The  refusal  of  such  requests 
is  not  error  in  a  civil  action,  where  this  court,  view- 
ing the  case  broadly  oh  its  merits,  is  of  opinion  that 
such  ruling  did  not  injuriously  affect  the  substantial 
rights  of  the  appellant.  Haniford  v.  City  of  Kansas 
(1890),  103  Mo.  182;  R.  S.,  sees.  2100,  2303.  Such  is 
our  opinion  here. 

V.  No  point  is  made  upon  the  instruction  touch- 
ing the  measure  of  damages  or  upon  the  award  there- 
under. 

The  case  bears  many  points  of  resemblance  to 
StepJiens  v.  Hailroad  (1888),  96  Mo.  207  ^  and,  in  the 
main,  is  governed  by  the  same  general  principles. 

The  judgment  is  afiGLrmed,  all  the  judges  of  this 
division  concurring. 


Magee,  Curatory  Appellant^  t.  Bubch. 


DIVISION  ONE. 


Practice :  finding  of  trial  court.  The  finding  of  the  court  in 
an  action  at  law  tried  without  a  jury  is  as  conclusive  in  the  supreme 
court  as  the  verdict  of  a  jury. 

Deed  of*  Trust :  void  salr.  A  sale  of  land  under  a  deed  of  trust 
without  the  authority  of  the  owner  of  the  debt  is  void. 

Supreme  Court  Practice :  evidence.  An  objection  to  the 
admission  of  a  note  in  evidence  because  the  signature  was  in  one 
handwriting  and  the  residue  of  the  note  in  another,  which  was 
overruled  in  the  court  below,  will  not  be  considered  on  appeal, 
when  there  is  nothing  in  the  record  to  show  any  difference  in  the 
handwriting. 

:    WITNESS :  STATUTE.    A  wiffe  is  not    disqualified   under 

Revised  Statutes,  1889,  section  8918,  to  testify  to  the  fact  tiiat  a 
note  was  given  to  her  by  her  deceased  husband,  not  as  a  gift,  but 
because  it  represented  her  own  land  and  belonged  to  her.  * 
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6.  Deed  of  Trust :  purchaser  with  notice.  Where  an  adminis- 
trator causes  land  to  be  sold  under  a  deed  of  trust  to  pay  a  debt 
not  due  the  estate  and  buys  the  same  in  for  the  heirs  he  cannot  be 
deemed  a  purchaser  for  value  without  notice. 

Appeal  from  Macon  Circuit    Court, — Hon.   Andeew 
Ellison,  Judge. 

Affirmed. 

J".  jO.  .Sparrow^  J.  F.  Witliams  and  B.  E.  Outhrie 
for  appellant. 

(1)  A  deed  fair  upon  its  face  cannot  be  assailed 
collaterally  in  an  action  at  law  under  a  mere  general 
denial.  Fallet  v.  Heathy  15  Wis.  601;  PatcTiin  v. 
Pierce^  12  Wend.  61.  ( 2 )  The  description  of  the  note 
is  clear  and  definite.  Besides  evidence  is  admissible  to 
identify  it.  Gimhel  v.  Pignero,  62  Mo.  240.  (3)  Mrs. 
Johnson's  deposition  was  improperly  admitted  in  evi- 
dence. Its  only  tendency  was  to  vary  and  contradict 
the  deed  of  trust  by  parol  evidence.  This  cannot  be 
done.  The  deed  saiji  it  was  her  husband's ;  she  said  it 
was  hers.  Rabey  v.  Mining  Co.^  21  Mo.  App.  159 ; 
Reed  v,  Nicholson^  37  Mo.  App.  646 ;  IVacy  v.  Iron 
Works,  104  Mo.  193 ;  Bell  v,  Jameson,  102  Mo.  71,  75. 
(  4  )  Mrs.  Johnson  says  John  Walls  gave  her  the  note. 
This  makes  her  one  party  to  a  contract  and  John  Walls 
the  other  party.  But  John  Walls  is  dead.  How  can 
she  testify  %  Did  or  did  he  not  give  it  ?  is  the  contract 
and  issue  on  trial,  so  made  by  defendant's  evidence,  if 
not  by  his  pleading.  R.  S.  1879,  sec.  8918 ;  Ringo  v. 
Jameson,  68  Mo  424 ;  Chapman  v.  Daugherty,  87  Mo. 
617.  (5 )  The  deed  of  trust  secures  the  debt  as  long  as 
it  subsists,  and  the  change  in  form  of  the  evidence  of  the 
debt  is  immaterial.  Christian  v.  Newherry,  61  Mo. 
446 ;  Johnson  v.  Johnson,  81  Mo.  331 ;  2  Hilliard  on 
Mortgages  [  Original  Ed.  ]  sec.  45,  pp.  172,  173 ;  Lip- 
pold  V.  Held,  58  Mo.  213 ;   Wiener  v.  Peacock^  31  Mo. 
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App.  238;  1  Hilliard  on  Mortgages  [4  Ed.]  sees.  3,  4, 
pp.  476-8. 

Dysart  &  Mitchell  for  respondent. 

(1)  The  married  woman's  act  guards  the  title  of 
the  wife  against  the  husband  in  her  separate  property 
until  she  shall  in  writing  consent  for  him  to  have  and 
dispose  of  it  for  his  own  use  and  benefit.  ( 2 )  Although 
Mrs.  Walls  received  a  portion  of  this  money  from  her 
father's  estate  prior  to  the  married  woman's  act  of  1875, 
yet  she  managed  it  as  her  own,  and  with  her  husband's 
consent  invested  it  in  lands  in  her  own  name.  It  thus 
remained  the  property  of  the  wife,  and  became  her 
statutory  separate  estate  on  the  passage  of  the  statute. 
The  husband  had  never  reduced  it  to  possession.  BoUs 
V.  Ooochy  97  Mo.  88.  (  3 )  The  husband  cannot  buy  in 
for  himself  an  adverse  title  to  his  wife's  land.  Much 
less  could  his  administrator.  Such  a  purchase  would 
inure  to  the  benefit  of  the  wife.  Hickman  n.  Link^  97 
'Mo.  482-493.  And  such  a  defense  is  available  under  the 
general  denial.  Hickman  v,  Link^  465.  There  being 
no  question  of  an  innocent  purchase  or  of  estoppel 
involved,  this  case  should  be  decided  the  same  as  if 
John  Walls  had  procured  the  sale  and  bid  in  the  land 
under  the  deed  of  trust.  Bangert  v.  Bangert^  13  Mo. 
App.  144.  ( 4 )  The  deposition  of  Mrs.  Rosa  Johnson 
was  not  incompetent  evidence.  Section  8918  of  the 
statute  is  an  enabling  act,  not  a  disabling  act.  She  is 
not  excluded  by  the  terms  of  said  act.  She  waa  a  com- 
petent witness  at  common  law  as  to  the  matters  testified 
to.  Bates  v.  Forcht^  89  Mo.  121 ;  Ring  «.  Jamison^ 
66  Mo.  424.  She  does  not  testify  as  to  any  contract 
between  herself  and  her  husband. 

Black,  J. —The  plaintiff  Magee  prosecutes  this 
action  of  ejectment  as  the  curator  of  the  minor  heirs  of 
John  Walls,  jto  recover  sixty  acres  of  land  in  Macon 
county. 
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The  undisputed  facts,  as  we  gather  theim  from  the 
abstracts  on  the  one  side  and  the  other,  are  these :  Rosa 
Walls,  who  was  the  wife  of  John  Walls,  purchased  the 
land  in  1869,  paid  for  the  same  out  of  her  own  means, 
and  took  the  deed  thereto  in  her  own  name.  After- 
wards and  on  the  seventh  of  March,  1878,  she  and  her 
husband  conveyed  this  sixty  acres  and  also  forty  acres, 
the  title  to  which  stood  in  the  name  of  John  Walls,  to 
their  son-in-law,  Luther  C.  Linn,  for  the  consideration 
of  $700.  On  the  same  day  Luther  C.  Linn  executed  a 
deed  of  trust  conveying  both  tracts  to  John  K.  Linn  in 
trust  to  secure  his  note  for  $700,  payable,  according  to 
the  recitals  in  the  deed  of  trust,  to  John  Walls.  The 
deed  was  recorded  in  March,  1878,  and  the  deed  of  trust 
in  June,  1879. 

John  Walls  died  and  Rosa  Walls  was  appointed 
the  administratrix  of  his  estate.  She  then  married  Mr. 
Johnson.  The  dates  of  these  events  are  not  stated.  On 
the  third  day  of  January,  1884,  Luther  C.  Linn  conveyed 
the  sixty  acres  in  question  and  also  the  forty  acres  back 
to  Rosa  Johnson  for  the  consideration  of  $700  as  it  is 
'expressed  in  the  deed.  In  February  of  the  same  year, 
she  conveyed  both  tracts  to  McKenzie  for  $550,  and  in 
March  of  the  same  year  he  conveyed  the  sixty  acres  to 
defendant  for  $330.  These  deeds  were  all  recorded 
before  the  dates  hereafter  mentioned. 

Afterwards  and  in  May,  1886,  the  present  plaintiff 
was  apj)ointed  administrator  de  bonis  non  of  the  estate 
of  John  Walls,  having  been  appointed  curator  of  the 
minor  heirs  in  November  of  the  preceding  year.  As 
such  administrator  he  caused  the  land  in  suit  to  be  sold 
by  the  sheriff  under  the  deed  of  trust,  the  trastee  having 
refused  to  make  the  sale.  The  sale  was  made  in  July, 
1887,  and  the  plaintiff  purchased  the  property  at  that 
sale  as  curator  of  the  minor  heirs. 

From  the  foregoing  statement,  it  will  be  seen  the 
plaintiff's  right  to  recover  depends  ui)on the  validity, 
force  and  effect  of  the  sale  made  under  the  deed  of  trust. 
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The  claim  of  the  defendant  is  that  the  note  secured  by 
the  deed  of  trust  belonged  to  Rosa  Walls,  and  that  it 
was  paid  by  the  reconveyance  of  the  land  to  her.  The 
evidence  on  these  issues  is  as  follows : 

The  deed  of  trust,  as  has  been  said,  bears  date  the 
seventh  of  March,  1878,  and  professes  to  secure  a  note 
of  that  date  executed  by  Luther  C.  Linn  for  $700, 
payable  to  John  Walls  in  ten  years  after  date  with 
interest  payable  annually.  It  does  not  appear  that  any 
such  a  note  was  ever  inventoried  by  Rosa  Walls  as 
administratrix  or  by  plaintiff  as  administrator  de  bonis 
non  of  the  Walls  estate.  The  plaintiff  testified  that  he 
never  had  the  note  or  deed  of  trust ;  that  he  could  not 
find  them  ;  that  he  asked  Mrs.  Walls  for  them,  and  she 
said  she  did  not  have  them.  He  was  then  asked  this 
question :  "When  you  asked  Rosa  Walls  for  the  note 
and  deed  of  trust,  did  not  she  give  you  a  little  note 
that  she  claimed  to  represent  interest?"  to  which  he 
answered,  "She  did,  on  Luther  Linn."  Plaintiff  put 
this  note  in  evidence.  It  bears  date  the  twenty-sixth  of 
November,  1882,  is  for  the  sum  of  $118.44,  due  at  one 
day,  payable  to  Rosa  Walls,  and  is  signed  by  Luther  C. 
Linn. 

The  defendant  put  in  evidence  a  note  signed  by 
Luther  C.  Linn,  dated  the  seventh  of  March,  1878,  the 
date  of  the  deed  of  trust,  for  $700,  payable  to  John 
Walls  and  Rosa  Walls,  ten  years  after  date  with 
interest  from  date  at  seven  per  cent,  per  annum,  pay- 
able annually.  Rosa  Johnson,  formerly  Rosa  Walls, 
in  her  deposition  read  in  evidence  by  the  defendant, 
testified  that  she  and  her  former  husband  sold  the  two 
tracts  to  Linn  for  $700 ;  that  the  sixty-acre  tract  was  her 
separate  property ;  that  the  other  tract  was  a  govern- 
ment homestead ;  that  Linn  paid  for  the  land  by  exe- 
cuting the  $700  not^  payable  to  her  and  her  husband, 
John  Walls ;  that  Walls  gave  her  the  note  on  the  day 
it  was  executed,  and  she  had  it  in  her  possession  ever 
since  that  date ;  that  she  did  not  know  there  was  any 
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deed  of  trust  given  to  secure  the  note,  or  if  there  was  in 
whose  name  it  was  taken.  She  says  if  there  was  a  deed 
of  trust  taken  by  her  husband,  it  was  taken  without  her 
knowledge  or  consent.  There  is  also  some  evidence 
tending  to  show  that  Rosa  Walls  paid  for  the  forty-acre 
tract  when  acquired  by  her  husband. 

1.  This  record  is  remarkable  for  what  it  does  not 
disclose.  Mrs.  Johnson  was  not  examined  as  to  the  con- 
sideration for  the  reconveyance  of  the  land  to  her,  nor 
does  she  state  why  she  kept  the  $700  note  after  she 
accepted  that  deed  from  Linn,  nor  does  she  state  why  or 
for  what  purpose  9he  gave  the  small  interest  note  to  the 
plaintiff.  Linn  does  not  appear  to  have  been  examined 
by  either  party  ;  and  there  is  nothing  to  show  why  he 
was  not  produced  as  a  witness.  Nor  does  the  plaintlflE 
state  for  what  purpose  he  received  the  small  inter- 
est note  from  Rosa  Walls.  On  this  point  there  is  a 
seeming  studied  silence  in  his  evidence.  But  whether 
Mrs.  Johnson,  formerly  Walls,  accepted  the  convey- 
ance of  the  land  back  to  her  in  payment  of  the  note 
and  accrued  interest  is  not  very  material ;  for  there  is 
an  abundance  of  evidence  from  which  the  court  could 
find  that  it  was  this  note  held  by  her  which  was 
secured  by  the  deed  of  trust,  and  that  she  was  the 
owner  of  it. 

This  is  an  action  at  law,  and  was  tried  by  the  court 
without  a  jiiry.  In  such  a  case  the  finding  of  the  court 
is  as  conclusive  here  as  the  verdict  of  a  jury. 

It  must,  therefore,  be  taken  as  a  fact  that  Rosa 
Walls  was  the  owner  of  the  note  secured  by  the  deed 
of  trust.  It  could  not  become  the  property  of  her  hus- 
band by  virtue  of  the  marriage  until  he  reduced  it  to 
his  possession,  and,  as  this  was  not  done  by  him  in  his 
lifetime,  it  did  not  become  assets  of  his  estate.  It  con- 
tinued to  be  her  property.  Hart  t».  Leete^  104  Mo.  315. 
As  the  note  did  not  belong  to  the  estate,  the  plaintiff 
had  no  right  to  cause  the  land  to  be  sold  under  the 
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deed  of  trust.  The  sale  was  made  without  any  author- 
ity from  the  owner  of  the  debt,  aftd  is  a  void  sale.  The 
plaintiff  acquired  nothing  by  his  purchase. 

2.  As  to  the  objection  to  the  introduction  of  the 
note,  because  the  words,  *'Rosa  Walls,"  were  in  one 
handwriting  and  the  other  parts  of  the  note  in  another, 
it  is  sufficient  to  say,  the  original  note  is  not  before  us, 
and  there  is  nothing  in  this  record  to  show  any  differ- 
ence in  the  handwriting.  .  An  objection  based  upon  a 
6u5t  does  not  prove  the  fact.  The  fact  constituting  the 
ground  of  objection  must  be  made  to  app?ar.  The 
statement  of  counsel  in  making  the  objection  proves 
nothing.  It  may  be  the  court  overruled  the  objection 
because  the  note  was  all  in  the  same  handwriting. 

3.  The  court,  it  is  next  insisted,  erred  in  allowing 
Mrs.  Johnson  to  testify  that  her  former  husband  gave 
her  the  $700  note.  The  objection  is  made  upon  the 
theoiy  that  she  was  one  party  to  a  contract  and  he  tiie 
other,  and,  as  he  is  dead,  she  cannot  testify  under  the 
provisions  of  section  8918,  Revised  Statutes,  1889. 

We  do  not  understand  the  witness  to  speak  of  any 
contract  between  her  and  her  husband,  or  even  of  a 
gift  from  him  to  her.  She  does  say  he  gave  the  not^  to 
her,  but  what  she  means  is  that  he  handed  it  to  her 
not  as  a  gift,  but  because  it  represented  her  land  and 
belonged  to  her.  This  is  quite  clear  from  other  por- 
tions of  her  evidence.  The  objection  was  properly 
overruled. 

4.  It  is  again  insisted  that  the  note  should  have 
been  excluded,  because  it  varied  and  contradicted  the 
terms  of  the  deed  of  trust.  The  deed  of  trust,  in  its 
recital,  describes  the  note  as  one  payable  to  John 
Walls,  while  the  note  itself  is  payable  to  Rosa  Walls 
and  John  Walls.  In  all  other  respects  there  is  no  dif- 
ference. Now,  the  note  and  deed  of  trust  are  parts  of 
the  same  transaction,  and  are  to  be  taken  and  read 
together.  The  deed  of  trust  simply  secured  the  note. 
Surely,  the  note  itself  must  prevail  over  a  mere  recital 
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or  description  of  it  given  in  the  deed.  The  note  is  the 
best  evidence  of  its  contents. 

5.  The  contention  that  the  plaintiff  is  a  purchaser 
for  vahie  without  notice,  and  that  his  rights  are  to  be 
determined  by  the  face  of  the  deed  of  trust,  because 
there  was  nothing  on  the  records  to  show  that  the  deed 
of  trust  had  been  satisfied,  or  that  the  note  was  payable 
to  Rosa  Walls,  is  not  well  taken.  The  plaintiff  pur- 
chased the  property  for  the  minor  heirs,  and  took  the 
deed  to  himself  as  their  curator.  He  paid  nothing  for 
the  land,  and  is  in  no  better  position  than  the  minor 
heirs  for  whom  he  made  the  purchase,  and  they  are  in 
no  better  position  than  John  Walls  would  be  if  alive, 
and  the  purchaser  at  the  same  sale.  Indeed,  the  plain- 
tiff, as  administrator  of  the  Walls  estate,  had  the  land 
sold  to  pay  a  debt  not  due  the  estate.  He  purchased 
for  the  distributees  of  the  estate,  so  that  there  is  and 
can  be  no  such  a  question  as  that  he  is  a  purchaser  for 
value,  without  notice. 

The  judgment,  which  was  for  defendant,  is  mani- 
festly for  the  right  party,  and  it  is  afltoned.  All 
concur. 


Allen,  Appellant^  v.  Mansfeeld. 


108  ai3| 
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122    124 
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108    348 
DIVISION  ONB.  l^?    :^i 

108    8431 

144    Iir 

Iiand  Titles:  adtebss  possession.  Continuous  adverse  posses- 
sioQ  under  a  parol  gift  for  the  statutory  period  will  not  only  con- 
stitute a  perfect  defense  as  agconst  the  donor  and  those  claiming 
und^  him,  but  it  will  confer  title  on  the  donee. 

:  COLOR  OF  titlb:  possession  op  part  of  tract.  Posses- 
sion of  part  of  a  tract  of  land,  to  draw  to  it  possession  of  the  whole 
tract,  must  be  under  color  of  title  to  the  whole. 

Oolor  of  Title :  claim  of  title.  Claim  of  title  does  not  necessa- 
rily include  color  of  title. 
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4. .    Any  writing  which  purports  to  convey  land  and  describes 

the  same  is  color  of  title,  though  the  writing  is  invalid  and  con- 
veys no  title. 

6.  Land  Title:  adyersb  possession.  The  fact  that  the  owner  of 
land  placed  the  alleged  donee  in  possession  under  a  parol  gift  is 
eddence  that  the  latter  held  adversely  to  the  former's  estate. 

6.       :  CLAIM  OF   OWNERSHIP  :  NON-PAYMENT  OP  TAXES.     Non-pay- 

mentof  taxes  by  the  alleged  donee  and  payment  of  them  by  the 
alleged  donor's  estate  is  competent  in  evidence  to  show  that  the 
former's  possession  was  not  under  claim  of  ownership. 

7.     :  CLAIM  OP  OWNERSHIP :  EVIDENCE.    So  evidence  that  the 

alleged  donor's  grantee  made  on  the  lot  in  question  valuable 
improvements,  with  the  alleged  donee's  knowledge  and  without 
objection  on  her  part  is  competent  on  the  issue  of  her  claim  of 
ownership. 

8»    :  ESTOPPEL.      Such   facts   would   also  create  an  estoppel 

against  the  .alleged  donee  as  to  so  much  of  the  lot  as  was  not 
within  her  incloeure. 

Appeal  from  Buchanan  Circuit  Court. — Hon.  O.  M. 
Spencer,  Judge. 

Reversed  and  remanded. 

B.  H.  Vineyard  for  appellant. 

(1)  The  former  suit  (82  Mo.  688)  is  no  bar  to 
this  one  even  if  the  same  title  and  defense  were  involved. 
Kimmel  v.  Benna^  70  Mo.  62  ;  Ekey  t).  Inge,  87  Mo.  493'; 
Avery  t).  Fitzgerald,  94  Mo.  210.  ( 2 )  Adverse  pos- 
session ( not  actual  )must  be  based  upon  both  color  and 
claim  of  title.  Bakewell  v,  McKee,  101  Mo.  342  ;  Avery 
V.  Adams,  69  Mo.  603;  Norfieet  v,  Hatchins,  68  Mo. 
597 ;  Hamilton  v,  Boggess,  63  Mo.  244  ;  Cooper  v.  Ordj 
60  Mo.  431.  (3)  The  court  erred  in  excluding  the 
evidence  of  receipte  for  taxes  paid  by  Allen  G.  Mans- 
field's executor.  Gaines  v.  Saunders,  87  Mo.  657; 
Turner  v.  Hall,  60  Mo.  271 ;  Anderson  v.  Scott,  94  Mo. 
645 ;  Fairfield  v.  Barbour,  61  Mich.  67.  ( 4 )  To  divest 
the  owner  of  title  to  his  land  by  parol  gift  the  evidence 
should  be  so  strong  and  convincing  as  to  leave  no  room 
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for  doubt.  "Loose  declarations  and  admissions,"  made 
by  the  deceased  shortly  before  his  death,  are  "entirely 
insufficient."  Berry  v.  Hartzell^  91  Mo.  136,  and  cases 
cited ;  Burdett  v.  May^  100  Mo.  13 ;  Philpot  v.  PenUy 
91  Mo.  38 ;  Hughes  v.  Walker,  12  Pa.  St.  173 ;  Siiton  v. 
Shippj  66  Mo.  297.  And,  if  the  testimony  is  not  strong 
enough  to  justify  a  court  of  equity  in  decreeing  specific 
performance,  it  is  not  sufficient  to  sustain  title  in  a  suit 
at  law.  WcUsh  V.  Mclntyre,  68  Md.  302.  ( 5 )  "  Estop- 
"pel  in  pais  is  as  efficient  as  a  deed."  3  Wash,  on  Real 
Prop.  77 ;  Kanaga  v.  Railroad,  76  Mo.  207,  qualified  in 
M  Mo.  326-7,  only  so  far  as  it  applies  to  the  land  of  a 
married  woman ;  Evans  v,  Snyder,  64  Mo.  516 ;  Kelley 
V.  Hurt,  74  Mo.  667 ;  Baker  v.  Railroad,  67  Mo.  266 ; 
Hubbard  v.  Railroad,  63  Mo.  68.  (6)  An  estoppel 
in  pais  may  be  invoked  in  a  proceeding  at  law,  and  wi^ 
support  title  in  him  in  whose  favor  it  has  operated  to 
maintain  ejectment.  Doe  v.  Rosser,  3  East.  16 ;  Brown 
V.  Wheeler,  17  Conn.  353;  Dicker  son  v.  Colgrove,  100 
U.  S.  678;  Barnard  v.  Seminary,  49  Mich.  444; 
Rangely  v.  Spring,  21  Me.  137 ;  Stearns  v,  McNamara, 
56  Me.  178;  Spears  v.  Walker,  1  Head  (Tenn.)  166;  2 
Herman  on  Estoppel,  sec.  737. 

James  F.  Pitt  for  respondent. 

Where  a  donee  under  a  parol  gift  takes  possession 
of  a  part  of  a  tract  of  land  which  has  been  surveyed  and 
defined  by  stakes  set  by  the  donor,  the  possession  will 
be  of  the  whole  tract  under  color  of  title,  and  adverse 
from  its  inception.  Rannels  v,  Rannels,  52  Mo.  108; 
Bank  v.  Fife,  95  Mo.  118.  Defendant's  instructions 
declared  the  law,  and  plaintiff's  sixth  and  sev- 
enth  were  properly  refused,  Allen  «.  Mansfield,  82 
Mo.  688. 

Black,  J. — ^This  is  an  action  of  ejectment  for  a  lot 
In  the  city  of  St.  Joseph.    PlaintiflE  appealed  from  a 
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judgment  for  defendant.  Both  parties  claim  under 
Allen  G.  Mansfield  who  died  testate  in  the  year  1867.  In 
1874  his  widow,  heirs  and  devisees  executed  a  partition 
deed  conveying  the  lot  in  question  to  William  Mans- 
field whose  title  the  plaintiff  acquired  by  a  sheriff's 
deed,  dated  June  13,  1877. 

The  defendant  is  a  colored  person,  formerly  the 
slave  of  Allen  G.  Mansfield.  Her  defense  is  an  alleged 
parol  gift  of  the  lot  to  her  by  her  former  master,  and  the 
statute  of  limitations.  The  proof  offered  in  support  of 
this  defense  discloses  these  facts :  In  1865,  Mr.  Mans- 
field built  a  small  house  or  shanty  on  the  east  or  alley 
end  of  the  lot  and  then  moved  the  defendant  and  her 
two  children  into  it.  She  continued  to  reside  there 
until  the  commencement  of  this  suit  in  1886.  At  the 
time  he  built  the  shanty  he  had  the  lot  surveyed  and 
staked  off.  And  in  the  year  of  1866  or  1866  built  a 
fence  around  the  entire  lot  at  his  own  expense.  Three 
or  four  years  thereafter  a  large  part  of  the  fence  was 
washed  away.  Thereafter  some  one,  probably  the 
defendant,  reconstructed  part  of  the  fence  from  time  to- 
time  so  as  to  include  the  shanty  and  a  part  only  of  the 
lot  in  the  inclosure.  The  evidence  tends  to  show  that 
she  dug  a  well  and  planted  some  trees  in  the  inclosed 
part,  and  that  she,  for  a  time  at  least,  had  a  small  pig 
pen  on  the  uninclosed  part.  Four  or  five  witnesses,  some 
of  them  colored  i)ersons,  testified  to  conversations  with 
Mr.  Mansfield  in  the  year  1865,  in  which  he  is  reported 
to  have  said  that  he  was  going  to  give  the  property  to- 
Malinda.  Some  of  them  on  further  examination  say  he 
said  he  gave  Malinda  the  house  and  lot  and  a  cow. 
One  of  these  witnesses,  a  colored  woman,  testified  that 
Malinda  wanted  to  go  to  Iowa  and  Mr.  Mansfield  wanted 
her  to  remain  at  St.  Joseph ;  that  Mr.  Mansfield  sent 
his  daughter  for  Malinda,  then  at  another  house  in  the^ 
city ;  that  he  then  said  in  the  presence  of  his  daughter, 
the  witness  and  Malinda  that  he  would  give  her  the  lot 
if  she  would  remain  at  St.  Joseph.    According  to  this- 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  347 

Allen  V.  Mansfield. 

witness  the  conversation  was  quite  a  formal  affair ;  but 
the  daughter  testified  that  she  knew  of  no  such  a  con- 
versation. The  evidence  of  this  daughter  and  that  of 
another  person  is  to  the  effect  that  Mr.  Mansfield  moved 
the  defendant  to  the  lot  in  question  because  she  was  not 
trustworthy  about  the  house. 

Plaintiff  paid  all  of  the  taxes  on  the  lot  since  his 
purchase  in  1877.  He  offered  to  show  that  the  Mans- 
field estate  paid  the  taxes  during  the  time  the  estate 
was  in  process  of  settlemerit,  but  this  evidence  the  court 
excluded.  The  further  evidence  of  plaintiff  is,  that  he 
had  the  lot  surveyed  in  1878 ;  that  about  that  date  he 
built  a  three-room  house  on  the  west  one  hundred  feet 
and  inclosed  the  whole  lot  with  a  new  fence  ;  that  the 
west  one  hundred  feet  was  then  uninclosed,  and  that  the 
oW  fence  around  the  shanty  included  only  thirty-five  or 
forty  feet  of  the  east  end  of  the  lot ;  that  he  was  at  the 
premises  nearly  every  day  during  the  construction  of 
the  house  and  fence,  and  that  the  defendant  made  no 
objection  and  set  up  no  claim  of  ownership.  This  evi- 
dence is  corroborated  by  persons  who  buUt  the  house 
and  stands  undenied.  Plaintiff  says  he  saw  defendant 
just  after  his  purchase,  and  she  then  asked  permission  to 
remain  on  the  lot,  and  he  told  her  she  could  remain  there 
until  he  desired  to  build. 

At  the  request  of  the  defendant  the  court  gave  the 
following  instructions:  **If  the  jury  believe  from  the 
evidence  that  about  the  year  1865  Alien  G.  Mansfield 
had  the  premises  described  in  plaintiff's  petition  sur- 
veyed, built  a  house  thereon,  and  verbally  gave  the  same 
to  defendant  and  j)ut  her  in  possession  thereof,  and  that 
defendant  has  ever  since  said  date  been  so  in  possession 
of  the  whole  or  any  part  thereof,  claiming  to  own  the 
nvhole  of  said  lot,  and  that  said  possession  has  been 
open,  notorious  and  actual  under  claim  of  ownership, 
then  the  jury  will  find  for  defendant." 

This  instruction,  it  will  be  seen,  directs  a  finding 
for  the  defendant  as  to  the  whole  lot,  though  she  may 
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have  had  actnal  possession  of  only  a  part  of  it  for  the 
period  of  ten  years.  It  proceeds  upon  the  proposition 
that  if  Mansfield  surveyed  the  lot,  built  a  shanty  upon 
it,  verbally  gave  the  lot  to  the  defendant  and  put  her 
in  possession,  then  such  facts  constitute  color  of  title ; 
that  under  these  circumstances  possession  of  a  part  will 
draw  to  it  constructive  possession  of  the  whole. 

It  is  to  be  observed  in  the  first  place  that  there  is 
no  evidence  of  improvements  made  by  the  alleged  donee 
or  other  circumstances  to  take  the  alleged  parol  gift  out 
of  the  statute  of  frauds.  As  stated  by  counsel  for  the 
defendant  it  is  title  by  adverse  possession,  not  by  gift, 
which  will  defeat  the  plaintiff.  Continuous  adverse 
possession  under  a  parol  gift  for  the  statutory  period 
will  not  only  constitute  a  perfect  defense,  as  against  the 
donor  and  those  claiming  under  him,  but  it  will  confer 
title  upon  the  donee.  Campbell  t).  Braden^  96  Penn.  St. 
dS&\  Moore  v.  Webb,  2  B.  Mon.  (Ky.)282;  Outcalt  v. 
Ludlow,  32  N.  J.  L.  239  ;  Sumner  v.  Stevens,  6  Met. 
(Mass.)  337;  Clark  v.  Oilbert,  39  Conn.  94.  In  all 
these  cases  there  was  actual  possession  of  the  entire 
property  embrace  in  the  parol  gift,  so  that  they  do 
not  dispose  of  the  question  in  hand.  To  make  posses- 
sion of  a  part  of  a  tract  of  land  possession  of  the  whole, 
there  must  be  color  of  title  to  the  whole,  and  the  real 
question  is  whether  the  facts  recited  in  tlie  instruction 
constitute  color  of  title. 

In  a  case  like  this,  where  there  is  a  claim  of  con- 
structive possession  flowing  from  actual  possession  of  a 
part,  it  is  necessary  to  bear  in  mind  that  claim  of  title 
and  color  of  title  are  different  things.  Claim  of  title 
does  not  necessarily  include  color  of  title.  ThQ  defini- 
tions and  descriptions  of  color  of  title  given  in  the  books 
are  various  and  conflicting.  It  is,  we  think,  safe  to  say 
that  any  writing  which  purports  to  convey  land  and 
de$»cribes  the  same  is  color  of  title,  though  the  writing 
is  invalid,  and  conveys  no  title.  Fugate  v.  Pierce,  49 
Mo.  441 ;  Hamilton  v.  BoggesSy  63  Mo.  231 ;  Hickman 
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V.  Linkj  97  Mo.  482.  In  Fugate  v.  Pierce^  it  was  said 
constructive  possession  is  never  based  upon  a  claim 
merely ;  ''there  must  be  a  deed  purporting  to  convey 
the  whole,  or  some  proceeding  or  instrument  giving 
color  and  defining  boundaries,  as  well  as  actual  posses- 
sion." This  doctrine  was  approved  in  Long.  v.  Higgin- 
hotham^  56  Mo.  245,  The  claim  must  be  '*  evidenced  by 
some  paper,  or  proceeding,  or  relation,  that  makes  the 
claimant  the  apparent  owner  of  the  whole."  Crispen  v. 
Hannavan,  60  Mo.  536.  These  cases  all  lead  to  the  con- 
clusion that  to  constitute  color  of  title  there  must  be 
some  documentary  evidence,  and  so  it  is  generally  held. 
Sedg.  &  Wait  on  Trial  of  Land  Titles  [2  Ed.]  sees. 
709,  772. 

There  are  some  cases  which  appear  to  assert  a 
different  rule.  In  Rannels  v,  Hannels,  52  Mo.  108,  the 
plaintiff  purchased  the  land  for  his  sister,  but  took  the 
deed  to  himself.  He  had  the  land  surveyed,  showed  it 
to  her,  built  a  house  upon  it,  and  then  made  a  verbal 
gift  of  it  to  her.  He  put  her  and  her  family  in  posses- 
sion under  the  survey  and  description  in  his  deed.  She 
and  her  family  occupied  the  house,  ''and  exercised 
open  and  notorious  acts  of  ownership  over  the  remainder 
of  the  tract  up  to  her  death  ;  and  the  remainder  of  her 
family  since  her  death."  Notwithstanding  these  facts 
the  question  seems  to  have  been  made  whether  the 
verbal  gift  and  delivery  of  possession  thereunder  consti- 
tuted color  of  title  "to  that  portion  of  the  tract  of  land 
not  inclosed  nor  in  actual  possession  ;"  and  it  was  held 
that  they  did.  Says  the  court :  "  It  is  not  necessary 
that  this  color  of  title  should  be  created  by  deed  or 
other  instrument  of  writing.  It  may  be  created  by  an 
actinpais  without  writing."  Several  cases  are  cited 
in  support  of  the  rule  there  stated.  That  of  McCall  v. 
Keeley^  3  Watts,  69,  had  been  before  and  has  since 
been  noticed  by  this  court,  and  some  of  the  observations 
there  made  held  to  be  inapplicable  to  our  system  of 
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land  titles.  City  of  St.  Louis  v.  Gorman^  29  Mo.  693 ; 
Mylar  t).  Hughes^  60  Mo.  105. 

In  Sumner  v.  Stevens^  supra,  there  was  actual 
possession  of  the  entire  property,  and  the  question  of 
constructive  possession  from  possession  of  a  part  under 
color  of  title  to  the  whole  does  not  appear  to  have  been 
involved  in  the  case.  In  Bell  v,  Longworth^  6  Ind.  274, 
Longworth  claimed  the  land  under  a  written  assignment 
of  a  certificate  of  purchase  from  the  United  States,  so 
that  case,  on  its  facts,  does  not  appear  to  be  an  excep- 
tion to  the  general  rule,  though  the  language  used  in 
the  opinion  as  to  what  will  constitute  color  of  title  is 
very  broad.  The  Rannels  case  was  cited  with  approval 
in  the  subsequent  cases  of  Cooper  t).  Ord,  60  Mo.  420, 
and  Hughes  v,  Israel,  73  Mo.  638.  Those  cases  were 
however,  in  their  facts,  quite  unlike  the  Rannels  case. 
The  doctrine  of  that  case  was  also  approved  in  the  case 
of  Davis  V.  Davis,  10  So.  Rep.  70.  The  Rannels  case 
is  clearly  exceptional  in  its  character,  so  far  as  it  defines 
color  of  title,  though  the  conclusion  reached  is  right  on 
the  facts  given  in  the  statement.  According  to  the  state- 
ment the  donee  and  her  heirs  had  actual  possession  of 
the  entire  tract  as  against  the  donor. 

As  said  in  Clark  v.  Oilbert,  supra:  *^Much  has 
been  said  about  an  open,  notorious  possession,  but 
such  expressions  are  not  applicable  to  a  case  like  this. 
Possession  taken  under  a  parol  gift  is  adverse  in  the 
donee  against  the  donor,  and,  if  continued  for  fifteen 
years,  perfects  the  title  of  the  donee  as  against  the 
donor.  The  donor  in  such  cases  not  only  knows  that 
the  possession  is  adverse,  but  intends  it  to  be,  and  there 
is  no  occasion  for  any  notoriety.  Notoriety  is  only 
important  where  the  adverse  character  of  the  possession 
is  to  be  brought  home  to  the  owner  by  presumption. 
Of  course,  where  it  is  shown  that  he  had  actual  knowl- 
edge that  the  possession  was  under  claim  of  title,  and, 
therefore,  adverse,  openness  and  notoriety  are  unimpor- 
tant, for  no  other  person  has  any  legal  interest  in  the 
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question  or  right  to  be  informed  by  notoriety  or  other- 
wise.'* See  also  Sedg.  &  Wait  on  Trial  of  Land  Titles 
[2  Ed.]  sec.  735.  On  these  grounds  the  Rannels  case 
can  stand  without  question  or  doubt,  for  there  was,  as 
against  the  donor,  sufficient  actual  possession  of  the 
whole  tract,  and  color  of  title  was  not  necessary  to  a 
complete  defense,  and  that  case  stands  on  no  other 
grounds. 

But  in  this  case  the  instruction  allows  a  complete 
defense,  though  defendant  may  have  had  actual  posses- 
sion of  a  part  only  for  the  statutory  period  of  time. 
Possession  of  a  part  to  draw  to  it  possession  of  the 
whole,  under  the  statute  of  limitations,  must  be  under 
color  of  title.  The  facts  that  Mansfield  staked  off  the 
lot,  built  a  house  upon  it,  made  a  verbal  gift  of  the  lot 
to  defendant  and  put  her  in  possession  are  sufficient  to 
show  adverse  possession  of  the  whole,  as  against  Mans- 
field and  his  heirs  ;  but  such  facts  do  not  constitute  color 
of  title.  The  instruction  is,  therefore,  erroneous,  and 
should  not  have  been  given. 

2.  The  trial  court  also  erred  in  excluding  the 
receipts  offered  in  evidence  by  the  plaintiff,  showing 
payment  of  taxes  by  the  Mansfield  estate.  The  fact 
that  Mansfield  placed  the  defendant  in  possession  under 
a  parol  gift  is  evidence  that  she  held  adversely  to  his 
estate.  On  the  other  hand,  there  was  evidence  tending 
to  show  that  her  possession  waa  not  hostile.  The  ques- 
tion whether  the  defendant's  possession  was  adverse, 
that  is  to  say,  under  a  claim  of  ownership,  was  an 
important  issue  in  the  case.  The  defendant  went  into 
possession  in  1865,  and  Mr.  Mansfield  died  in  1867. 
Non-payment  of  taxes  by  the  defendant  and  payment 
of  them  by  the  estate  is  additional  evidence  tending  to 
show  that  the  possession  was  not  under  claim  of  owner- 
ship, and  should  have  been  received.  Oaines  v.  Saunders^ 
87  Mo.  557-664. 

3.  The  court  admitted  the  evidence  to  the  effect 
that  plaintiff  built  a  house  on  the  west  end  of  the  lot 
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with  the  knowledge  of  the  defendant,  and  that  she 
n)ade  no  objection  and  set  np  no  claim  of  title,  but 
excluded  evidence  showing  the  value  of  these  improve- 
ments. The  more  valuable  the  improvements,  the  more 
it  became  the  duty  of  defendant  to  make  known  her 
claim,  if  any  she  had,  and  the  greater  the  probability 
that  she  then  made  no  claim  of  ownership.  Evidence 
of  the  extent  and  of  the  value  of  the  improvements 
should  have  been  received. 

4.  Two  instructions  were  asked  by  the  plaintiflF, 
but  refused,  concerning  an  estoppel  as  to  the  uninclosed 
part  of  the  lot  upon  which  the  plaintiflf  erected  the 
three-room  house.  There  is  evidence  to  the  effect  that, 
after  the  plaintiff  purchased  the  lot,  he  saw  the  defend- 
ant and  she  obtained  pennission  from  him  to  remain  in 
the  shanty  ;  that  he  had  no  notice  or  knowledge  of  the 
alleged  parol  gift;  that  he  built  the  house  and  made 
the  improvements  believing  that  he  was  the  real  owner, 
and  that  defendant  was  present  all  the  while,  saw  the 
improvements  going  on,  but  made  no  objection  or  claim 
of  ownership  to  the  lot.  Under  these  facts,  we  think 
she  should  be  held  estopped  from  asserting  title  to  the 
uninclosed  part,  and  this  is  all  the  refused  instructions 
claim.  An  instruction  to  the  foregoing  effect  should  be 
given. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  new  trial.    All  concur. 
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Stillwell,   Administrator,  v.   FattoNj-  Administra- 
tor, Appellant. 


DIVISION  ONE. 


Evidence :  deceased  husband  :  widow  as  witness.  A  widow 
is  competent  in  a  suit  on  a  note  against  her  husband's  estate  to 
testify  to  the  genuineness  of  his  signature  from  information  of  bis 
handwriting  which  she  obtained  before  marriage. 
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:  :  .    On   redirect   examination  such  witness 

reiterated  that  her  husband  signed  the  note  and  added :  "  Here 
is  one  just  like  it  ( producing  a  note).  I  have  more  in  n-.y  posses- 
sion.*' Held,  there  was  no  error  in  refusing  to  strike  out  this 
testimony. 


8.     :    WRITTEN     instrument:     alterations:     presumption. 

Although  there  are  alterations  apparent  upon  the  face  of  an 
instrument,  yet,  unless  there  is  something  suspicious  about  them, 
it  wiU  be  presumed  that  they  were  made  contemporaneously  with 
the  execution  of  the  instrument. 

4.     : :  .    When  an  alteration  appears  to  be  suspi- 
cious, as  if  in  a  different  ink  or  handwriting,  it  must  be  explained 
'  by  the  party  producing  and  relymg  upon  the  installment. 

5. : . : .    Whether  there  is  anything  suspicious  on 

the  face  of  the  instrument  is  in  the  first  instance  a  preliminary 
question  for  the  court  to  determine  by  inspection. 

6.     :  ■    : :  harmless  error.    Where  the  erasuies  or 

changes  are  apparent  on  the  face  of  the  note,  and  no  offer  was 
made  to  show  that  they  were  made  after  execution,  it  waii  not 
reversible  error  to  refuse  to  allow  defendant's  witness,  a  baiiker, 
who  testified  that  in  his  opinion  the  alleged  maker  did  not  sign 
the  note,  to  answer  questions  as  to  whether  it  contained  changes 
and  alterations,  and  whether  the  amount  waa  changed. 

7.     :   witness'  interest:  discretion  op  trial  court.    The 

extent  to  which  a  witness  may  be  examined  touching  his  interest 
in  the  suit  rests  in  the  discretion  of  the  trial  court. 

8.  Instruction :  harmless  error.  The  omission  of  the  trial  court 
in  an  action  on  a  note  by  the  indorsee  to  require  the  jury  to  find 
the  fact  of  such  indorsement  in  case  of  a  verdict  for  the  plaintiff 
will  not  constitute  reversible  error,  where  such  indorsement  is 
really  not  controverted. 

Appeal  from  Pike  Circuit  Court — Hon.  E.  M.  Hughes, 

Judge. 

Affirmed. 

Harrison  &  Mohan  for  appellant. 

(1)  The  court  committed  error  in  allowing  the 
wife  of  William  Hubbard  to  testify  against  the  objec- 
tion of  appellant  as  shown  by  the  abstract,  pages  10,  11, 
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12.  This  not  one  of  the  specified  cases  in  which  a  wife 
may  testify  as  laid  down  in  section  4014,  Revised  Stat- 
utes, 1879,  and  that  statute  being  in  derogation  of  com- 
mon law  is  to  be  strictly  construed.  Holman  t.  BachuB^ 
73  Mo.  49 ;  BrisToade  v.  Oroll^  14  Mo.  App.  444 ;  WiUi^ 
t).  Oammill^  67  Mo.  730 ;  Moore  v,  Moore^  51  Mo.  118 ; 
Moore  v.  Wingate,  63  Mo.  408;  Stein  v.  Weidman^ 
AdrrCr^  20  Mo.  17 ;  Scroggin  v.  Holland^  16  Mo.  419 ; 
1  Greenl.  Ev.,  sees.  336,  337.  (2)  After  death  of  the 
husband,  the  widow  can  only  testify  to  facts  coming  to 
her  knowledge  from  other  sources,  and  not  by  virtue  of 
her  marital  relations  or  situation  as  a  wife,  when  she 
is  a  witness  in  behalf  of  the  estate  of  her  deceased  hus- 
band. The  court  committed  error  in  allowing  the 
widow  of  William  Hubbard  to  testify  against  the 
interest  and  estate  of  her  deceased  husband.  Cannon 
V.  Moore^  17  Mo.  App.  100 ;  Sherwood  v.  HiU,  25  Mo. 
391 ;  Coffin  v.  Jones^  13  Pick.  44d ;  Scroggin  v,  Holland, 
16  Mo.  419 ;  Funk  v.  Dillon,  21  Mo.  295 ;  Hoffman  v. 
Parry ^  23  Mo.  App.  30 ;  Spradling  v.  Conway,  51  Mo. 
54;  Wheeler  V.  Wilson  Co.,  75  Uo.  ^8.  (3)  The  note 
is  suspicious ;  alterations  and  erasures  are  apparent  on 
its  face.  Amos  J.  Stillwell  held  it  as  an  indorsee.  The 
law  presumes  the  alterations  to  have  been  made  after 
indorsement  and  delivery  to  Stillwell.  It  devolved 
upon  the  party  holding  and  offering  the  note  to  show 
its  condition.  At  least  to  show  it  had  been  altered 
before  they  received  it.  This  the  plaintiflf  did  not  do, 
and  the  court  committed  error  in  permitting  the  note  to 
be  read  to  the  jury  against  appellant's  objection. 
Tiedeman  on  Commercial  Paper,  sec.  393,  p.  664;  2 
Daniels  on  Neg.  Inst.,  sec.  1417,  p. 429 ;  Smith  v.  Ftrry^ 
69  Mo.  142;  1  Greenl.  on  Ev.,  sec.  564,  p.  603;  Simpson 
7).  StacJchouse,  9  Barr.  186  ;  White  t).  Haas,  32  Ala.  430 ; 
Fontaine  v.  Gunter,  31  Ala.  258 ;  Wilde  v.  Armsby,  6 
Cush.  314 ;  Runnion  ».  Crane,  4  Blackf .  466  ;  Kennedy 
V.  Bank,  18  Pa.  St.  347 ;  Hefner  v.  Wenrick.  39  Pa.  St 
423 ;   Wheat  v.  Arnold,  36  Ga.  430 ;   Willet  v.  SUepard^ 
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34  Mich.  106;  Gliismn.  Towner,  27  Ark.  109;  Elbert  n. 
McClelland,  8  Bash,  577 ;  Hill  v.  Barnes,  11  N.  H.  396. 
{4)  The  time  when,  and  the  person  by  whom,  and  the 
intent  with  which,  the  alteration  was  made  are  matters 
of  fact  to  be  found  by  the  jury  unSer  the  evidence. 
The  court,  having  refused  to  require  the  holder  to  explain 
the  note,  committed  manifest  error  in  excluding  appel- 
lant's evidence  offered  to  prove  the  suspicious  and 
spurious  condition  of  the  note.  Holton  v.  Kemp,  81 
Mo.  666 ;  Paramore  v.  Lindsey,  63  Mo.  63 ;  Luhhering 
t).  Eohllecher,  22  Mo.  596 ;  Mathews  v.  Coalter,  %  Mo. 
71 ;  Bank  v,  Murdock,  62  Mo.  76 ;  1  Thompson  on  Trials, 
sec.  1399 ;  1  Greenl.  Ev.,  sec.  564.  (5)  Appellant  had 
the  right  to  show  that  the  heirs  of  the  Hubbard  estate 
who  were  testifying  for  respondent  had  conveyed  to 
Amos  J.  Stillwell  a  part  of  their  interest  in  the  estate, 
and  were,  therefore,  interested  in  the  result.  It  directly 
affected  their  credibility.  The  court  committed  error  in 
sustaining  an  objection  to  appellant's  question  in  that 
behalf.  Waddingham  v.  Hughlett,  92  Mo.  534 ;  Mullet 
tJ.  Hospital  Ass'n,  73  Mo.  243. 

J.  L,  Rohards  for  respondent. 

(1)  The  widow  (Mrs.  Elizabeth  Hubbard)  of 
William  Hubbard,  deceased,  was  a  competent  witness, 
and  her  testimony  admissible ;  ihe  objections  made  by 
defendant  were  properly  overruled.  Under  the  common- 
law  rule,  the  widow  is  ''competent  to  prove  facts 
coming  to  her  knowledge  from  other  sources,  and  not 
by  virtue  of  her  marital  relation,  or  situation  as  wife, 
notwithstanding  they  related  to  the  transaction  of  her 
husband."  1  Greenl.  Ev.,  sec.  338.  "This  rule  is  not 
abrogated  by  any  statute."  Cannon  v.  Moore,  17  Mo. 
App.  92.  ( 2 )  The  widow  did  not  testify  to  anything 
that  transpired  during  coverture  with  William  Hubbard ; 
the  seal  placed  by  the  law  upon  the  privacy  of  their 
joint  wedded  life  was  unbrnkon.  The  widow  was  the 
wife    of   another   man,    and    William    Hubbard,    was 
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the  husband  of  another  woman  when  she  acquired  the 
knowledge  of  his  signature.  Against  such  testimony 
there  is  no  law.  The  widow  was  like  any  other  witness, 
her  testimony  did  not  aflfect  the  conjugal  state.  She 
was  a  proper  and  competent  witness.  Scroggin  v.  Sol- 
landy  16  Mo.  419;  Steinman  v.  Weidman^s  AdmW^  20 
Mo.  17;  Sherwood's  AdrrCr  v.  Hill^  25  Mo.  391;  1 
Greenl.  Ev.,  sees.  244,  245,  338.  (3)  The  court  did 
right  in  permitting  the  note,  after  proof  of  it-s  due 
execution,  and  after  inspection,  to  be  read  to  the  jury. 
First,  William  Hubbard  had  admitted  to  his  daugh- 
ter, Mrs.  Bridewell,  and  to  Charles  L.  Hixon,  that  he 
had  signed  it.  Second.  2  Parson's  Notes  &  Bills  [  1  Ed.] 
p.  477.  The  proof  from  other  witnesses  was  over- 
whelming, and  authorized  its  submission  on  this  issue. 
Fornnoy  v.  Warden^  17  Mo.  435 ;  Merrick  v.  Phillips^ 
58  Mo.  436.  The  court  had  the  right  after  scrutiny  and 
inspection  to  determine  whether  the  note  was  suspicious 
upon  its  face,  or  that  alterations  and  erasures  were 
apparent  so  as  to  require  explanation  of  the  plaintiff, 
and  the  court  did  determine  after  careful  examination 
that  the  note  was  neither  suspicious  nor  evidenced 
alteration  oi^  erasure.  Butterworth  ».  Ratcliff^  7  Mo. 
650 ;  Par  amor  e  ©.  Lindsey^  63  Mo.  63 ;  HoUon  v.  Kemp^ 
81  Mo.  661 ;  1  Greenl.  Ev.,  sec.  664. 


Black,  J. — In  May,  1886,  Richard  Stillwell,  as 
administrator  of  the  estate  of  Amos  Stillwell,  presented 
to  the  probate  court  of  Marion  county  the  following 
note,  for  allowance  against  the  estate  of  William 
Hubbard : 
*' $3,944.  Hannibal,  Mo.,  Decembers,  1881. 

"  Three  years  after  date  I  promise  to  pay  to  the  order 
of  Mary  Adeline  Hubbard  the  sum  of  $3,944,  for  value 
received,  negotiable  and  payable  without  defalcation  or 
discount,  and  with  interest  from  date  at  the  rate  of  ten 
per  cent,  per  annum.  William  Hubbard.'* 
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The  note  had  been  indorsed  by  Mary  Adeline 
Hubbard,  the  payee,  and  her  husband,  Greorge  Hubbard, 
and  delivered  to  Amos  Stillwell  as  security  for  a  note 
amounting  to  $1,200,  held  by  Stillwell  against  George 
Hubbard.  At  the  time  the  note  was  presented  for 
allo\^ance,  there  was  a  credit  indorsed  thereon,  under 
date  of  November  10,  1882,  for  four  notes,  two  for  $200 
each,  and  two  for  $250  each. 

The  defenses  interposed  are  that  William  Hubbard 
did  not  sign  the  note,  that  it  is  a  forgery  ;  and  that  the 
note  is  worthless  in  the  hands  of  Stillwell  because  of 
material  alterations.  There  was  one  trial  in  the  probate 
court  and  two  in  the  circuit  court,  all  resulting  in  ver- 
dicts for  plaintiff. 

From  the  evidence  it  appears  George  Hubbard,  the 
husband  of  the  payee  of  the  note,  was  a  son  of  William 
Hubbard,  the  alleged  maker.  The  father  and  son  had 
some  dealings  which  it  is  claimed  led  to  the  execution 
of  this  note,  but  the  nature  and  extent  of  these  dealings 
are  not  disclosed  by  the  evidence  as  it  is  recited  in  the 
abstracts.  Nor  does  it  appear  at* what  date  the  note 
was  assigned  and  delivered  to  Stillwell.  William 
Hubbard  saw  the  note  while  it  was  in  the  hands  of 
Stillwell,  and  there  is  much  evidence  to  the  effect  that 
he  said  he  signed  it,  and  again  that  he  did  not  sign  it. 
To  some  persons  he  said  he  did  not  deny  the  signature, 
but  if  he  signed  the  note  the  fact  had  slipped  his 
memory,  and  that  he  did  not  owe  George  the  amount 
specified  in  it.  The  controversy  resulted  in  a  criminal 
prosecution  against  George,  or  at  least  an  investigation 
by  the  grand  jury.  There  was  much  evidence  on  both 
sides  as  to  whether  William  Hubbard  signed  the  note, 
and  that  particular  issue  was  submitted  to  the  jury  on 
instructions  about  which  there  is  and  can  be  no  com- 
plaint. The  complaints  are  that  the  court  erred  in 
admitting  evidence  produced  by  the  plaintiff,  in  exclud- 
ing evidence  offered  by  defendant,  and  in  giving  and 
refusing  instructions  on  the  subject  of  material  alter- 
ation. 
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1.  The  note,  it  will  be  seen,  bears  date  December 
8,  1881.  William  Hubbard  married  his  second  wife  in 
1888,  and  died  in  1884.  This  second  wife  was  the  widow 
of  Hubner.  She  was  called  as  a  witness  by  the  plaintiff 
and  testified  that  she  and  Hubner,  her  first  husband,  had 
business  transactions  with  William  Hubbard,  and  in  this 
way  she  saw  Hubbard  sign  papers  and  became  aoquaint-ed 
with  his  signature  before  she  married  him.  Being  shown 
the  note  in  question  she  said  the  signature  of  William 
Hubbard  thereto  was  genuine.  To  all  this  evidence 
defendant  objected,  because  she  could  not  testify  against 
the  interest  of  her  husband's  estate,  and  because  incom- 
petent by  reason  of  her  marriage  with  Hubbard,  which 
objections  were  overruled. 

At  common  law  husband  and  wife  could  not  testify 
for  or  a^-ainst  each  other,  save  in  a  few  excepted  cases. 
This  principle  of  exclusion  was  founded  partly  on  iden- 
tity of  interest  in  the  event  of  the  suit  and  partly  on 
grounds  of  public  policy.  By  our  statute  interest  in  the 
suit  or  subject  of  the  litigation  is  no  longer  a  disqualifi- 
cation. The  statute  -specifies  cases  in  which  a  married 
woman  may  testify  in  a  proceeding  prosecuted  by  or 
against  her  husband,  but  concludes  with  the  provision, 
that  she  may  not,  while  the  marriage  relation  exists  or 
thereafter,  testify  to  admissions  or  conversations  of  her 
husband  made  to  her  or  third  parties.  The  object  of 
this  provision  was  to  preserve  the  common-law  rule  as  to 
admissions  and  conversations  of  the  husband.  It  was 
not  designed  to  go  further  in  the  way  of  exclusion  than 
did  the  common  law.  Speaking  of  this  matter  Green- 
leaf  says  the  rule  is  analogous  to  that  which  excludes 
confidential  communications  made  by  a  client  to  his 
attorney.  *' Accordingly,  the  wife,  after  the  death  of 
the  husband,  has  been  held  competent  to  prove  the  facts 
coming  to  her  knowledge  from  other  sources  and  not  by 
means  of  her  situation  as  a  wife,  notwithstanding  they 
related  to  the  transactions  of  h^r  husband.'^  1  GreenL 
Ev.,  sec.  338. 
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The  widow,  it  was  held  in  Scroggins  v.  Holland^ 
16  Mo.  419,  ia  a  competent  witness  to  testify  in  the 
interest  of  her  deceased  husband's  estate ;  and  in  Stein 
V.  WeidmiarCs  AdmCr^  20  Mo.  18,  it  was  said:  *'In 
the  opinion  of  this  court  the  widow  of  a  decedent  may 
be  a  witness  for  or  against  the  administrator  or  execu- 
tor of  the  estate  of  her  deceased  husband,  whether  sol- 
vent or  insolvent,  as  to  all  such  facts  as  the  policy  of 
the  law  does  not  require  to  be  kept  sacred  and  secret 
between  husband  and  wife  during  marriage.'^  See,  also, 
Sherwood^ s  AdrrCr  v.  Hill^  25  Mo.  391 ;  Spradling  v.Con- 
wayj  51  Mo.  51 ;  Moore  v.  Moore^  51  Mo.  118.  Here  the 
witness  did  not  undertake  to  relate  or  speak  of  admis- 
sions of  or  conversations  with  her  husband.  Besides 
this  she  testified  as  to  the  handwriting  of  her  husband 
from  information  which  she  received  before  the  marriage. 
As  she  did  not  undertake  to  disclose  admissions  of  her 
husband,  or  communications  made  by  him  to  her  or  to 
third  persons,  her  evidence  was  properly  received,  under 
the  authorities  before  cited. 

On  redirect  examination  she  again  gave  it  as  her 
opinion  that  her  husband  signed  the  note,  and  then 
said  :  ''  Here  is  one,  just  like  it  (producing  a  note);  I 
have  more  in  my  possession."  The  defendant  then 
moved  to  strike  out  the  quoted  words  of  the  witness, 
but  the  court  overruled  the  motion.  The  question  here 
presented  is  wholly  unlike  that  decided  in  Rose  z>. 
Banky  91  Mo.  399.  Here  the  papers  spoken  of  by  the 
witness  were  not  introduced  into  the  case  for  the  purpose 
of  making  a  standard  of  comparison.  Indeed,  they 
were  not  produced  in  evidence  at  all.  She  had  been 
examined  and  cross-examined  as  to  her  knowledge  of 
the  handwriting  of  Hubbard,  and  her  reference  to  these 
papers  amounted  to  nothing  more  than  a  further  state- 
ment as  to  the  means  by  which  she  acquired  the  inform- 
ation to  enable  her  to  testify.  The  objection  is  without 
any  merit  whatever,  and  the  court  did  not  err  in  over- 
ruling the  motion  to  strike  out  the  evidence. 
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2.  The  trial  court,  it  is  next  insisted,  erred  in 
allowing  the  note  to  be  read  in  evidence  without  evi- 
dence explaining  the  erasures  and  interlineations.  It 
does  not  follow  from  the  simple  fact  that  there  are 
erasures,  or  interlineations  on  the  face  of  a  note  that  the 
party  suing  on  it  must  show  that  they  were  made  at  or 
before  its  execution. 

Though  there  are  alterations  apparent  upon  the 
face  of  the  instrument,  yet  unless  there  is  something 
suspicious  about  them  it  will  be  presumed  that  they 
were  made  contemporaneous  with  the  execution  of  the 
instrument.  When  an  alteration  appears  suspicious, 
as  if  in  a  diflFerent  ink  or  handwriting,  then  it  must  be 
explained  by  the  party  producing  and  -relying  upon 
the  instrument.  Whether  there  is  anything  suspicious 
on  the  face  of  the  instrument  js,  in  the  first  instance,  a 
preliminary  question  for  the  court  to  determine  by 
inspection.  These  principles  of  law  were  asserted  in 
clear  terms  in  Paramore  t).  Lindsey^  63  Mo.  63,  citing 
the  prior  case  in  this  court.  That  there  are  authorities 
which  assert  a  different  rule  in  respect  of  negotiable 
paper  must  be  conceded ;  but  we  see  no  reason  for 
departing  from  the  law  as  laid  dowji  in  that  case.  The 
rea-son  of  the  rule  as  there  asserted  is  that  the  law  will 
presume  honesty  until  there  is  something  to  indicate  a 
contrary  purpose.  The  mere  fact  of  an  erasure  or 
interlineation  does  not  ordinarily  indicate  any  dishon- 
est intention. 

The  note  in  question,  the  original  of  which  is  before 
us,  is  on  very  light  and  poor  quality  of  paper,  partly 
printed  and  partly  written.  The  figures  3944  in  the 
upper  left  hand  corner  are  in  writing.  The  figure  three  is 
bluj^red,  but  the  other  figures  are  clear  and  show  no  indica- 
tion of  having  been  written  over  an  erasure.  The  abbre- 
viations, ''  Mo.  Dec,"  in  the  date  were  doubtless  written 
over  an  erasure.  The  words  in  the  body  of  the  note  stat- 
ing the  amount  are  in  writing.  The  words,  '*  and  forty," 
are  evidently  written  over  an  erasure,  and  are  very  much 
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blurred.  The  signature  looks  as  if  a  newspaper  had  been 
used  as  a  blotter.  When  we  come  to  look  at  this  instru- 
ment as  a  whole  it  seems  to  us  there  is  little  or  nothing  of 
s,  suspicious  character  about  it.  The  amount  of  the  note, 
as  has  been  indicated,  is  stated  in  figures  in  the  upper 
margin  and  again  in  written  words  in  the  body. 
Though  the  figure  three  appears  to  have  been  written 
over  an  erasure  the  corresponding  word  ''three"  in  the 
body  is  free  from  any  such  indication  ;  and  though  the 
words  "and  forty"  in  the  body  of  the  note  were  evi- 
dently written  over  an  erasure  the  corresponding  figure 
four  in  the  margin  is  free  and  clear.  So  far  as  concerns 
the  amount,  the  paper  carries  on  its  face  a  suflScient  expla- 
nation of  the  blurred  condition  of  some  of  the  figures 
and  letters.  In  view  of  those  considerations  and  the  fact 
that  the  written  portion  of  the  note,  save  the  signature, 
is  all  in  the  same  ink  and  handwriting,  and  the  paper 
so  poor  as  to  allow  the  ink  to  spread,  we  think  there  is 
nothing  suspicious  about  the  note  to  the  ordinary  eye. 
It  did  not,  therefore,  devolve  upon  the  plaintiff  to  pro- 
duce explanatory  evidence  before  introducing  the  note 
in  evidence. 

3.  The  more  difficult  question  on  this  branch 
of  the  case  arises  from  the  action  of  the  court  in  refus- 
ing to  permit  the  defendant's  witness.  Garth,  to  answer 
certain  questions.  This  witness  was  a  banker,  and 
testified  that  in  his  opinion  William  Hubbard  did  not 
sign  the  note.  He  also  stated  that  it  became  necessary 
for  him  in  his  business  to  examine  notes  as  to  altera- 
tions, erasures  and  changes.  He  was  then  asked  these 
questions:  "Examine  the  face  of  the  note,  and  state 
to  the  jury  the  condition  of  the  note  as  you  find  it,  as 
to  erasures  and  alterations,  changes  of  date  and  amount. 
Examine  the  date  and  see  if  it  has  been  changed,  and 
the  body  of  the  note,  and  see  if  it  has  been  altered  and 
the  amount  changed."  Plaintiff  objected  to  these 
and  some  other  like  questions  on  the  ground  that  the 
jurors  could  examine  the  note  for  themselves,  and  the 
objections  were  sustained. 
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This  witness  should  have  been  allowed  to  answer 
these  questions ;  but  we  think  the  error  is  not  such  as 
to  demand  a  reversal.  That  some  words  and  figures 
constituting  a  part  of  the  date  and  amount  were  written 
over  erasures  is  clear  enough  to  anyone,  so  that  the  only 
question  on  this  branch  of  the  case  was  as  to  when  the 
erasures  were  made,  whether  before  or  after  the  execu- 
tion and  delivery  of  the  note.  No  witness  in  the  case 
gives  any  evidence  showing,  or  tending  to  show,  that 
there  had  been  any  alteration  in  the  note  in  any  respect 
after  its  execution.  Indeed,  there  was  no  effort  to  exam- 
ine any  witness  upon  this  subject,  lest  it  be  by  these 
excluded  questions. 

We  cannot  see  that  this  proposed  examination  was 
designed  to  put  the  jury  in  the  possession  of  any  fact 
which  they  did  not  have,  and  which  would  aid  them  in 
reaching  a  conclusion  as  to  when  the  erasures  were 
made.  As  the  erasures  were  obvious  and  examined  by 
the  jury,  and  the  proposed  examination  was  not  designed 
to  disclose  any  other  fact,  we  can  say  the  defendant  was 
not  in  the  least;  prejudiced  by  the  exclusion  of  the  pro- 
posed evidence.  It  is  perfectly  clear  that  defendant 
proposed,  and  proposed. only,  to  show  erasures  and  then 
leave  it  to  the  jury  to  say  when  they  were  made,  for  no 
additional  evidence  was  offered. 

4.  Frank  and  Sylvester  Hubbard  and  Mrs.  Bride- 
well, daughter  and  sons  of  William  Hubbard,  gave 
evidence  tendiqg  to  show  that  their  father  signed  the 
note.  The  defendant  then  called  John  P.  Hubbard, 
another  son  of  William  Hubbard,  and  proved  that  some 
of  the  children,  including  those  who  had  testified  in 
behalf  of  the  plaintiff,  had  settled  with  Amos  Stillwell 
by  conveying  to  him  their  interest  in  a  house  and  lot 
belonging  to  the  estate,  Stillwell  agreeing  with  them 
that,  if  he  obtained  judgment  on  the  note,  he  would 
make  the  money  out  of  that  property,  and  not  resort  to 
other  property  of  the  estate.  On  redirect  examination 
the  defendant  asked  the  witness  to  state  the  value  of 
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the  property  which  \v;as  conveyed  to  Stillwell,  but  the 
court  sustained  the  plaintiflf 's  objection  thereto. 

The  only  purpose  of  ttis  examination  was  to  show 
what  interest  the  witnesses  had  in  the  suit.  This  and 
other  witnesses  had  been  examined  and  cross-examined 
as  to  the  settlement,  by  whom  made  and  what  property 
it  embraced.  The  extent  to  which  such  an  examination 
may  be  carried  must  be  left  to  the  sound  discretion  of 
the  court.  The  court  had  already  heard  much  evidence 
as  to  the  settlement  and  .the  terms  thereof,  and  there 
was  no  error  in  refusing  to  hear  further  evidence  on  that 
subject. 

5.  By  'the  instructions  given,  the  court  told  the 
jury  that,  if  the  note  had  been  changed  as  to  date  or 
amount  after  it  was  executed  and  delivered,  then  they 
should  find  for  defendant.  The  defendant,  however, 
objects  to  another  instruction  given  at  the  request  of 
the  plaintiff,  which  told  the  jury  that,  if  there  was  any 
such  change,  the  presumption  was  that  it  was  made 
prior  to  or  at  the  time  the  note  was  signed  and  deliv- 
ered, and  that  it  devolved  upon  the  defendant  to  show 

.that  the  change  was  made  after  the   execution    and 
delivery. 

As  we  hold  there  was  nothing  on  the  face  of  the 
note  calling  for  explanatory  evidence  from  the  plaintiff, 
this  instruction  presents  the  law  correctly.  In  giving  it 
the  court  followed  the  law  as  it  is  laid  down  in  Para- 
TjioTe  V.  Lindsey^  supra.  To  say  this  instruction  is  bad 
is  to  overrule  that  case,  and  this  we  decline  to  do. 

6.  The  second  instruction  given  at  the  request  of 
plaintiff  is  in  these  words:  "2,  The  court  instructs 
the  jury  that,  if  they  believe  William  Hubbard  signed 
the  note  in  suit,  then  the  verdict  will  be  for  the  plaintiff 
for  the  amount  of  said  note  and  interest,  less  the  credits 
thereon,  unless  the  jury  further  find  from  the  evidence 
in  the  cause,  that  the  said  note  has  been  altered  since 
the  signing  and  delivery  thereof." 

The  objection  to  this  instruction  is  that  it  does  not 
require  the  jury  to  find  that  the   payee  indorsed  or 
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assigned  the  note  to  Stillwell.  It  does  not  require  the 
jury  to  find  that  fact,  and  would  be  erroneous  had  such 
an  issue  been  made  in  the  case.  The  pleadings  on  the 
part  of  defendant  were  oral,  and  we  can  only  tell  what 
the  real  issues  were  by  an  examination  of  the  evidence. 
There  is  an  abundance  of  evidence  that  the  payee  of  the 
note  and  her  husband  indorsed  and  delivered  the  same 
to  Stillwell.  This  is  shown  by  the  evidence  produced 
on  both  sides,  and  the  fact  is  controverted  by  no  one. 
It  passed  as  a  conceded  fact  in  the  case,  and,  hence,  no 
instructions  were  asked  on  this  subject  by  either  party. 
The  question  is  evidently  made  for  the  first  time  in  this 
court.  As  the  assignment  was  duly  proved  and  not 
questioned  on  the  trial,  the  omission  in  the  instruction 
does  not  constitute  reversible  error; 

The  judgment  is  aflBirmed.     All  concur. 
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Hamilto:^  v.  The  Rich  Hill  Coal  Minlntg  Company, 

Appellant 


DIVISION  ONE. 


1.  Practice:  evidence:  harmless  error.  Error  on  the  part  of 
tlie  trial  court  in  sustaining  an  objection  to  a  witness'  testimony 
on  a  certain  matter  is  harmless,  where  the  witness  is  afterwards 
fully  interrogated  as  to  the  same  matter. 

2.  Negligence :  evidence  :  blockino  railroad  rails.  Witnesses 
introduced  in  a  personal  injury  case  for  the  purpose  of  showing  a 
coal  company's  neghgence  in  not  blocking  its  railroad  switch  rails, 
may,  to  show  their  experience  as  railroad  men,  testify  that  switches 
were  blocked  before  and  after  the  accident  in  certain  railroad 
yards  where  they  worked. 

S. : : .    Nor  is  it  a  valid  objection  to  their  testi- 

,mony  that  they  acquired  their  experience  from  work  at  ordinary 
(railroad  yards  and  not  at  switch  tracks  about  coal  shafts. 
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4. :    COAL  cx>Mpany  running  railroad.     Where  coal  com-     1 1^8      864 

1 77      490 
paniee  undertake  to  run  railroads,  they  are  under  the  same  obliga-     ^ '  i      ^^2 

tion  as  the  latter  to  have  their  tracks  and  switches  reasonably     ^  — 

safe. 

6.     :  QUESTION  FOR  JURY.    Whether  or  not  the  defendant's  ser- 


vant was  guilty  of  negligence  in  standing  on  the  rails  of  its  rail- 
road track  in  attempting  to  couple  a  moving  to  a  stationary  car, 
was  a  question  for  the  jury. 

0.  Evidence:  impeaching  witness,  foundation  for.  Where  the 
defendant's  superintendent,  on  being  examined  as  a  witness  for 
defendant,  testified  that  he  never  gave  the  plaintiff  an  order  to 
couple  cars,  he  may,  on  cross-examination,  for  the  purpose  of  lay- 
ing a  foundation  to  impeach  his  testimony,  be  asked  whether  he 
did  not,  after  the  accident,  state  to  plaintiff  that  he  gave  the 
order. 

7.  Negligence:  allegata  bt  probata.  The  averment  in  a  peti- 
tion in  an  action  for  negligence  that  defendant  directed  plaintiff 
to  do  the  act  which  resulted  in  his  injury,  will  permit  proof  that 
any  authorized  agent  gave  the  order. 

8.     :  servant  in  line  op  duty  :  question  for  jury.    Whether 

or  not  an  employe  was  acting  in  the  line  of  his  duty  when  injured 
is,  where  the  evidence  is  conflicting,  a  question  for  the  jury. 

9.  :  FURNISHING  INSTRUMENTALITIES  :  MASTER'S  DUTY  TO  SER- 
VANT. It  is  the  duty  of  the  master  to  use  all  reasonable  care  and 
caution  in  constructing  and  procuring  instrumentalities,  machin- 
ery and  appliances  with  which  the  servant  is  to  perform  the  work 
required  of  him. 

10.  : : .    The  care  reqtdred  must  depend  upon  the 

danger  to  be  reasonably  apprehended  from  the  use  of  the  appli- 
ance for  the  purpose  for  which  it  is  designed. 

11.  :  FAILURE  TO  BLOCK  RAILS.    Whether  or  not  a  coal  company 

operating  switehing  tracks  at  its  coal  mines  was  negligent  in  fail- 
ing to  block  the  rails,  is  a  question  for  the  jury. 

12.  :  MASTER  AND  SERVANT  :  KNOWLEDGE  BY  SERVANT  OF  DEFECT- 
IVE INSTRUMENTALITIES.  Mere  knowledge  by  the  servant  that 
an  appliance  is  defective,  and  that  risk  is  incurred  in  its  use,  will 
not,  as  a  matter  of  law,  defeat  the  servant's  action  for  injury 
received  in  using  it  where  the  danger  is  not  such  as  to  threaten 
immediate  injury,  or,  where  it  is  reasonable  to  suppose  that  the 
appliance  may  be  safely  used  by  the  exercise  of  care  and  caution, 
and  it  is  generally  a  question  for  the  jury  whether  the  surround- 
ing circumstances  made  it  contributory  negligence  for  the  servant 
to  continue  using  the  appliance. 
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Appeal  from  Bates  Circuit  Court. — Hon.  D.  A, 
DeArmond,  Judge. 

Affirmed. 

Thos.  J.  Smith  and  P.  IT.  Solcomb  for  appellant. 

(1)  The  court  erred  in  refusing  to  permit  plain- 
tiff's witness,  McAlister,  to  answer  on  cross-examina- 
tion as  to  whether,  upon  defendant's  theory  of  the  case, 
the  track  was  a  reasonably  safe  track,  since  what  will  be 
regarded  as  a  reasonably  safe  track  depends  upon  the 
character  and  quality  of  business  done  over  it,  and 
also  the  duty  required  of  the  servant.  Dayharsh  v. 
Railroad^  103  Mo.  576.  (2)  The  court  erred  in  per- 
mitting the  witnesses,  Preston  and  Hickman,  to  testify 
as  to  blocking  that  was  done  by  Missouri  Pacific  Rail- 
way Company  of  its  track  after  this  accident.  Subse- 
quent repairs  made  by  defendant  could  not  be  proven, 
and  certainly  similar  work  done  by  another  after 
the  accident  could  not.  Hipsley  v.  Railroad^  88  Mo. 
348;  Ely  v.  Railroad,  77  Mo.  34.  (3)  The  court 
erred  in  permitting  the  witnesses,  Preston  and  Hickman, 
to  testify  as  to  whether  it  was  safe  for  employes  in 
yards  of  railroad  companies  to  do  switching  where  the 
tracks  are  not  blocked.  There  is  nothing  showing  that 
the  business  at  a  depot  yard  was  similar  to  that  at  this 
coal  shaft;  but  on  the  contrary  that  it  was  not  as 
testified  by  witness  McAlister.  There  is  no  averment 
in  the  petition  that  plaintiff  was  required  to  do  switch- 
ing ;  nor  is  there  any  evidence  of  this  fact.  Shearman 
&  Redfield  on  Neg.,  sec.  6 ;  Parrott  v.  Wells,  15  Wall. 
624;  1  Thompson  on  Neg.  45,  135.  (4)  Plaintiff's 
action  is  based  upon  an  alleged  order  given  to  him 
by  John  Graham,  pit  boss,  upon  the  day  of  acci- 
dent. Therefore,  the  cross-examination  by  plaintiff  of 
defendant's  witness,  Reavely,  as  to  any  other  order 
was  immaterial  and  improper.    Ritter  v.  Bank,  87  Mo. 
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574;  1  GreenL  Ev.,  sec.  52,  p.  71,  and  sec.  449,  p.  575. 
(  5  )  The  instruction  in  the  nature  of  a  demurrer  to  the 
plaintiff's  evidence  asked  at  the  close  thereof  by- 
defendant  should  have  been  given.  Plaintiff's  own 
testimony  shows  he  was  guilty  of  negligence,  but  for 
which  the  injury  could  not  *  have  happened.  First. 
He  admits  that  he  was  standing  with  one  foot  upon  the 
rails  of  the  track,  in  front  of  a  loaded  car  that  was 
approaching  him,  the  rails  being  th^n  so  slick  from  the 
rain  that  it  was  impossible  for  him  to  stop  the  car  with 
the  brakes.  Bell  v.  Railroad^  86  Mo.  612;  s.  c,  72 
Mo.  59.  Second.  Plaintiff  admits  that  he  did  not 
notice  that  he  was  at  the  point  of  the  switch,  but  that 
he  knew  there  was  a  point  along  there  where  his  foot 
was  liable  to  be  caught.  Lenix  v.  Railroad^  76  Mo. 
86  ;  Powell  v.  Railroad^  76  Mo.  80  ;  Taylor  v.  Railroad^ 
86  Mo.  463 ;  Buesching  v.  Gaslight  Co.,  73  Mo.  229  ; 
Melhurn  v.  Railroad,  86  Mo.  109  ;  Hudson  v.  Railroad, 
101  Mo.  30 ;  Kellney  v.  Railroad,  101  Mo.  74 ;  Taney 
V.  Railroad,  93  Mo.  433,  and  cases  cited.  (6)  Instruc- 
tion, numbered  1,  given  on  behalf  of  the  plaintiff,  is 
erroneous  in  that  it  submits  to  the  jury  an  issue  not 
raised  in  the  pleading,  to-wit,  as  to  whether  or  not  the 
unblocked  switch  rail  "  was  at  a  place  where  plaintiff,  by 
reason  of  his  employment,  was  required  to  work."  Camp 
V.  Heelan,  43  Mo.  591 ;  Class  v.  Oelvin,  80  Mo.  279  ; 
Brown  v.  Railroad,  80  Mo.  457 ;  Storm  v.  White,  23 
Mo.  App.  31.  (7)  It  is  in  conflict  in  this  respect, 
with  instruction,  numbered  3,  given  by  the  court  on  its 
own  motion.  Ooetz  v.  Railroad,  50  Mo.  472 ;  Flori  v. 
St.  Louis,  69  Mo.  341 ;  Stevenson  v.  Hancock,  72  Mo. 
614  ;  Price  v.  Railroad,  77  Mo.  512  ;  Stone  v.  Hunt,  94 
Mo.  475  ;  Frederick  v.  Allgaier,  88  Mo.  603.  (8)  This 
instruction,  numbered  1,  also  assumes  as  facts  that  an 
unsafe  and  dangerous  place  between  defendant's  track 
rail  and  switch  rail  was  left  unblocked  and  unprotected, 
and  that  there  was  increased  danger  to  plaintiff  on 
account  thereof,   which  facts   are  controverted  in  the 
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pleadings.  Ins.  Co.  v.  Seminary^  52  Mo.  480  ;  Peck  o. 
RitcJiey,  66  Mo.  121 ;  Conner  v.  Taylor,  82  Mo.  347 ; 
Wilkerson  v.  Thompson,  82  Mo.  328 ;  Maxwell  v.  Hail- 
road,  85  Mo.  104 ;  Dowling  v.  Allen,  88  Mo.  296. 

/.  T.  Burney  and  Rr  T.  Railey  for  respondent. 

The  evidence  of  the  plaintiff  tended  to  show  that  he 
was  wholly  inexperienced,  and  so  notified  defendant ; 
that  he  hired  as  a  car  trimmer,  and  a  few  days  before 
the  accident  was  required  by  defendant  to  couple  cars, 
after  they  were  loaded  and  trimmed  ;  that  plaintiff  was 
not  only  inexperienced  in  regard  to  coupling  cars,  but 
was  likewise  ignorant  of  the  danger  arising  from  the 
unblocked  space  between  defendant's  tracks ;  that,  if 
such  space  had  been  blocked,  it  would  have  been  safe 
for  plaintiff ;  that,  where  such  space  was  left  unblocked, 
it  was  unsafe  and  dangerous  for  plaintiff,  and  others 
who  were  required  to  work  over  and  about  same  ;  that 
plaintiff  on  the  day  of  the  injury  was  prudently  obey- 
ing the  order  of  his  master — although  inexperienced 
and  ignorant  of  the  danger  to  which  he  was  exposed  ; 
that  he  was  performing  his  duty  as  all  other  brakemen 
do ;  that  he  could  have  made  the  coupling  in  safety, 
and  have  stepped  out  from  between  the  cars  without 
any  injury,  had  defendant's  track  been  properly 
blocked ;  that  he  acted  as  a  reasonably  prudent  man 
would  have  acted  under  the  circumstances,  and  was 
guilty  of  no  negligence  upon  his  part ;  that  he  sustained 
his  injury  by  reason  of  the  negligence  of  defendant  in 
failing  to  perform  a  plain  duty  in  regard  to  blocking  its 
track ;  that  plaintiff  was  only  thirty-one  years  of  age, 
in  good  health,  and  was  rendered  a  cripple  for  life. 
These  facts  were  found  by  the  jury  in  favor  of  plaintiff. 
He  presents  to  this  court  a  meritorious  cause  of  action, 
and  asks  that  the  judgment  below  should  be  affirrned. 
Mayes  v.  Railroad,  8  Am.  &  Eng.  R.  R.  Cases  ( Iowa ), 
630 ;  Huhn  v.  Railroad,  92  Mo.  440 ;  Soeder  v.  Railroad, 
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100  Mo.  681;  Sliortell  v.  St.  Joseph,  104  Mo.  120; 
Stephens  v .  Hallroad,  96  Mo.  212 ;  Sullivan  v.  Hail- 
road,  17  S.  W.  Rep.  748. 

Black,  J. — A  coal  car  ran  over  the  plaintiff's  leg, 
crushing  it  so  that  it  had  to  be  amputated  above  the 
knee,  and  this  is  a  suit  to  recover  damages  for  the 
injuries  thus  sustained.  The  trial  resulted  in  a  verdict 
and  judgment  for  plaintiff  for  $8,000. 

The  defendant  owned  and  operated  a  spur  railroad 
track,  extending  from  the  Missouri  Pacific  railroad  west 
about  one-fourth  of  a  mile  to  a  switch.  From  this  point 
there  were  two  tracks  extending  west  on  a  curve  and  on 
an  up  grade  some  four  or  five  hundred  feet  to  defend- 
ant's coal  shaft  number  6,  and  thence  on  to  the  west. 
There  were  no  blocks  between  the  rails  of  these  two 
tracks  where  they  came  together  at  the  switch. 

The  plaintiff  was  in  the  employ  of  the  defendant 
from  May  15,  1887,  until  the  twenty-eighth  of  the  fol- 
lowing September.  Previous  to  this  employment  he 
had  been  a  farmer  and  had  no  experience  in  mining  or 
in  handling  cars,  and  ihis  fact  was  known  and  under- 
stood by  defendant's  representatives  who  employed  him 
and  under  whom  he  worked.  He  was  employed  as  a 
coal  trimmer,  that  is  to  say,  to  level  up  the  coal  when 
dropped  into  the  cars,  move  the  cars  from  the  chute 
when  loaded,  and  move  empty  cars  to  the  chute.  He 
acted  in  this  capacity  as  an  assistant  for  a  Mr.  Cash  up 
to  three  or  four  days  before  the  accident.  These  duties 
did  not  require  him  to  couple  cars. 

Reavely  was  the  superintendent  of  the  mines,  and 
in  his  absence  the  men  at  this  shaft  were  under  the 
direction  of  Thomas  Graham,  weigh-master,  and  John 
Graham,  pit-boss.  Three  or  four  days  before  the  acci- 
dent John  Graham  directed  Cash  to  go  to  the  pit,  leav- 
ing the  handling  of  the  cars  in  the  hands  of  the  plaintiff. 
He  says  John  Graham  told  him  to  trim  the  cars  and 
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couple  all  that  he  could  conveniently,  and  that  this 
order  was  repeated  on  the  morning  of  the  day  of  the 
accident.  He  says  he  loaded  one  car  and  let  it  down 
the  grade  so  that  the  rear  end  stood  at  or  over  the 
switch.  He  then  loaded  another  car  and  let  it  down  by 
applying  the  brake.  Before  reaching  the  car  standing 
at  the  switch  he  got  off,  went  forward  to  the  other  car, 
and  as  the  approaching  car  came  up  he  attempted  to 
couple  it  to  the  standing  car  ;  that  the  heel  of  his  shoe 
caught  in  the  unblocked  rails  and  threw  him  down,  and 
the  car  ran  over  his  leg  inflicting  the  injuries  before 
mentioned. 

Reavely  and  the  two  Grahams  say  they  did  not 
direct  the  plaintiff  to  couple  the  cars ;  that  it  was  the 
duty  of  the  trainmen  to  perform  this  work.  The  train- 
men were  also  in  the  employ  of  the  defendant. 

There  is  much  evidence  to  the  effect  that  it  is 
unsafe  and  dangerous  to  leave  these  cbnverging  rails 
unblocked,  and  there  is  evidence  tending  to  show  that 
in  genemi  they  are  not  blocked  at  coal  mines.  There  is 
also  evidence  to  the  effect  that  plaintiff,  by  reason  of  his 
inexperience,  did  not  know  that  unblocked  rails  were 
dangerous.  Indeed,  there  is  evidence  that  he  did  not 
know  that  they  were  not  blocked. 

1.  On  the  cross-examination  of  McAlister,  a  wit- 
ness for  the  plaintiff,  the  defendant  asked  a  question 
calling  for  the  opinion  of  the  witness  as  to  whether  a 
track  would  be  reasonably  safe,  where  the  switches  are 
not  blocked,  to  an  employe  not  required  to  couple  cars. 
To  this  question  the  court  sustained  plaintiff's  objec- 
tion. We  do  not  see  what  such  an  examination  had  to 
do  with  this  case.  The  plaintiff's  case  is  founded  on 
the  averment  that  it  became  and  was  his  duty  to  couple 
the  cars,  because  he  had  been  directed  so  to  do  by  the 
defendant.  Whether  the  track  would  be  safe  to  one 
not  engaged  in  coupling  cars,  though  not  blocked,  was 
not  an  issue  to  be  tried.  But  be  this  as  it  may,  the 
witness  was  subsequently  interrogated  by  defendant  to 
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the  fullest  extent  on  this  matter.  The  defendant  has, 
therefore,  no  ground  for  complaint,  though  the  court 
may  have  improperly  sustained  the  objection  as  it  was 
asked  in  the  first  instance. 

2.  Preston  and  Hickman,  witnesses  for  the  plain- 
tiff, were  called  as  experienced  railroad  men  to  show 
the  necessity  and  advantage  of  blocks.  Among  other 
things,  they  testified  that  tracks  had  been  blocked, 
before  and  after  this  accident,  in  certain  railroad  yards 
where  they  had  worked.  To  all  this  evidence  the  plain- 
tiff objected.  This  evidence  was  not  offered,  as  defend- 
ant seems  to  suppose,  for  the  purpose  of  showing 
improvements  made  by  other  railroad  companies  since 
the  date  of  the  accident.  It  was  offered  to  show  the 
■extent  of  the  knowledge  and  experience  of  the  witnesses. 
The  value  of  their  evidence  depended  much  upon  their 
experience  in  railroad  work.  Now  it  was  wholly  imma- 
terial whether  that  knowledge  and  experience  was 
acquired  before  or  after  the  accident  in  question,  and 
it  was  proper  to  show  the  extent  of  their  experience. 
For  this  purpose  the  evidence  was  offered  and  properly 
received.  Nor  is  it  any  valid  objection  to  their  evi- 
dence that  they  acquired  their  experience  from  work 
at  ordinary  railroad  yards,  and  not  at  switch  tracks 
about  coal  shafts.  The  defendant's  railroad  was  con- 
structed and  used  for  the  purpose  of  handling  ordinary 
railroad  cars  thereon  so  that  it  is  wholly  immaterial 
wrhere  or  at  what  kind  of  yards  or  switching  grounds 
these  witnesses  obtained  their  knowledge  and  experi- 
ence. If  coal  companies  undertake  to  run  railroads 
they  are  under  the  same  oblip^ations  as  railroad  com- 
panies to  see  that  the  tracks  and  switches  are  made 
reasonably- safe.  The  extent  and  character  of  the  use 
to  which  the  particular  track  is  put  is  a  matter  for  the 
jury  to  consider,  but  that  does  not  affect  the  question  in 
hand. 

8.  On  the  cross-examination  of  McAlister  the 
defendant   asked   this   question:     "I  will  get  you  to 
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state  whether  it  is  negligence  in  any  person  who  has 
business  to  attend  to  on  a  railroad  tiuck  to  be  standing 
upon  the  rails  of  a  track  immediately  in  front  of  a  mov- 
ing car?"  The  court  did  not  err  in  sustaining  the 
objection  thereto.  Whether  the  plaintiff  was  standing 
on  the  rails,  and  whether  that  was  a  proper  place  for 
him  to  stand  when  about  to  couple  an  approaching  car, 
were  proper  subjects  of  inquiry  ;  but  whether  these  facts 
constitute  negligence  on  his  part  was  a  question  for  the 
jury  to  decide.  The  cases  cited  where  persons  were 
standing  on  the  track  of  a  railroad,  having  no  right  to  be 
there,  have  no  application  to  this  case.  It  was  for  the 
jury,  and  not  the  witness,  to  determine  the  ultimate 
question  of  contributory  negligence.  ^ 

4.  Mr.  Reavely,  the  defendant's  superintendent, 
testified  that  he  never  gave  plaintiff  an  order  to  couple 
cars,  and  that  he  gave  no  one  any  authority  to  make 
such  an  order.  On  cross-examination  by  plaintiff,  he 
said  he  had  a  conversation  with  plaintiff  after  the  acci- 
dent, in  which  plaintiff  blamed  him  for  it  Being  asked 
if  he  did  not  then  say  :  "John,  I  did  give  the  order, 
but  I  did  not  mean  it  to  be  a  permanent  o.der,"  he  said: 
''  I  did  not."  The  point  made  that  this  cross-examina- 
tion was  error  because  the  plaintiff  relied  alone  upon  an 
order  from  John  Graham  directing  him  to  couple  the 
cars  is  not  well  taken.  The  averment  of  the  petition  is 
that  thiB  defendant,  not  Graham,  directed  him  to  couple 
the  cars ;  proof  that  any  authorized  agent  gave  the  order 
would  sustain  this  averment.  The  witness  had  testified 
that  he  did  not  order  the  plaintiff  to  couple  the  cars,  and 
the  purpose  of  the  cross-examination  was  to  lay  a  foun- 
dation for  impeaching  his  evidence  by  showing  contrary 
statements  made  out  of  court.  Such  impeaching  evi- 
dence was  produced  by  the  plaintiff  later  in  the 
case. 

6.  The  trial  court  gave  a  number  of  instructions  at 
the  request  of  the  plaintiff,  and  a  number  at  the  request 
of  the  defendant  as  asked  and  others  in  a  modified 
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form.  These  instructions  are  unnecessarily  long,  and 
cover  some  six  or  seven  pages  of  the  printed  record,  and 
numerous  objections  are  lodged  against  them.  It  is  out 
of  all  reason  to  expect  this  court  to  incumber  its  reports 
with  such  matter.  We  shall,  therefore,  speak  of  the 
controlling  issues  of  fact  and  law  in  the  case. 

From  the  statement  before  made  it  will  be  seen  that 
there  was  an  issue  of  fact  as  to  whether  it  was  a  part  of 
defendant's  work  to  couple  the  cars.  That  this  was  not 
a  part  of  his  work  until  three  or  four  days  before  the 
accidenjb  is  conceded  on  all  hands.  But  there  is  evidence 
that  the  pit  boss  directed  him  to  couple  the  cars  a  few 
days  before  and  on  the  day  of  the  accident.  And  there 
is  evidence  that  no  such  order  was  given.  The  instruc- 
tions for  the  plaintiff  required  the  jury  to  lind  that  the 
plaintiff  was  a<;ting  in  the  line  of  his  duty  when 
injured ;  and  those  given  at  the  request  of  the  defend- 
ant, or  by  the  court,  told  the  jury  that  before  they 
could  find  for  the  plaintiff  they  must  believe  some 
authorized  agent  of  the  defendant  directed  him  to 
couple  the  cars.  This  issue  of  fact  was,  therefore,  fairly 
submitted  to  the  jury,  and  needs  no  further  considera- 
tion. 

6.  That  the  defendant  owned  and  operated  this  spur 
railroad  with  its  attached  switches  is  an  admitted  fact. 
It  is  also  conceded  in  the  evidence,  and  the  jury  must 
have  found,  that  the  rails  of  the  two  tracks  were  not 
blocked  where  they  came  together  at  the  switch.  The 
defect  in  this  respect,  if  a  defect  it  was,  was  one  in  the  orig- 
inal construction  of  the  road.  No  principle  of  law  is  bet- 
ter established  than  this,  that  it  is  the  duty  of  the  master 
to  use  all  reasonable  care  and  caution  in  constructing 
and  procuring  instrumentalities,  machinery  and  appli- 
ances with  which  the  servant  is  to  perform  the  work 
assigned  to  him.  The  care  required  must  depend  upon 
the  danger  to  be  reasonably  apprehended  from  the  use 
of  the  appliance  for  the  purpose  for  which  it  is  designed. 
For  a  failure  to  perform  this  duty,   resulting  in  an 
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injury  to  the  servant,  the  master  is  liable ;  and  this 
principle  of  law  is  not  to  be  whittled  away  by  refined 
exceptions.  In  Huhn  v.  Railroad^  92  Mo.  440,  we  held 
that  the  question  whether  a  failure  to  block  guardrails 
was  negligence  on  the  part  of  the  defendant  was  a  ques- 
tion of  fact  for  the  jury  to  determine.  There  is  this^ 
difference  between  that  case  and  this  one;  there  the 
accident  occurred  in  the  yards  of  a  railroad  company ; 
here  it  occurred  on  the  switching  grounds  of  a  coal 
company  operating  a  railroad.  The  use  to  which  this 
road  was  put  and  the  extent  of  the  use  was  a  proper 
matter  for  the  jury  to  consider,  but  in  this  as  in  that 
case  it  was  for  the  jury  to  say  whether  the  defendant 
used  reasonable  care  and  caution  in  the  construction  of 
the  road,  and  whether  a  failure  to  block  the  rails  con- 
stituted a  want  of  that  care. 

Under  the  instruction  given  at  the  request  of  the 
plaintiff  the  jury  must  have  found  that  a  failure  to 
block  the  rails  rendered  it  unsafe  and  dangerous  for  the 
employes  engaged  in  coupling  cars  ;  whilst  those  given 
at  the  request  of  the  defendant  declared  that  if  the 
track  was  so  constructed  as  to  be.  reasonably  safe  for 
the  employes,  considering  the  character  of  the  road  and 
the  amount  of  business  done  thereon,  then  the  plaintiff 
could  not  recover,  though  the  track  would  have  been 
safer  had  the  space  between  the  rails  been  blocked.  And 
in  another  instruction  the  court  told  the  jury  that  plain- 
tiff could  not  recover  ''if  the  switch  rails  of  the  rail- 
road track  at  the  place  of  the  accident,  as  constructed 
and  maintained,  were  reasonably  safe  for  defendant's 
employes  while  in  the  careful  discharge  of  the  duties 
required  of  them."  These  instructions  are  consistent, 
and  fairly  presented  the  issue. 

7.  The  plaintiff '  s  third  instruction  is  in  these  words : 
''If  the  jury  believes  from  the  evidence  that  plaintiff 
was  injured  by  reason  and  on  account  of  the  failure  to 
block  the  space  between  the  switch  rail  and  the  track 
rail  mentioned  in  evidence,  and  that  the  space  between 
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said  rails  where  he  was  injured  was  unsafe  and  danger- 
ous for  plaintiff  and  others  in  defendant's  employ  to 
work  in  and  about  same,  then  plaintiff's  right  of  recov- 
ery herein  will  not  be  defeated  by  knowledge  on  his 
part,  if  he*  had  knowledge  of  the  condition  thereof,  if 
it  was  not  so  dangerous  as  to  threaten  immediate  injury, 
or  if  he  might  reasonably  have  supposed  that  he  could 
safely  work  about  it,  by  the  use  of  care  and  caution, 
and  if  he  did  use  all  the  care  incident  to  the  condition 
in  which  he  was  placed." 

From  plaintiff's  evidence,  which  stands  undisputed 
and  unquestioned,  it  appears  he  was  inexperienced  in 
coupling  cars,  and  this  the  defendant  well  knew.  It  is, 
therefore,  more  than  probable  that  the  jury  found  he 
did  not  know  the  rails  were  unblocked,  or  was  not  aware 
of  the  danger  arising  from  the  want  of  blocks ;  for  sev- 
eral of  the  instructions  given  at  the  request  of  plaintiff 
include  a  finding  ujion  these  matters.  But  in  view  of 
the  instruction  just  quoted  we  must  assume  that  he 
knew  the  rails*  were  not  blocked.  Does  this  single  fact 
defeat  his  action  ?    We  hold  it  does  not. 

Where  a  servant,  it  has  been  broadly  stated,  con- 
tinues in  the  employment  after  knowledge  of  a  defect 
in  the  appliance,  he  thereby  waives  all  objections  to 
such  defective  instrumentality  and  takes  upon  himself 
all  the  risks.  Such  a  doctrine  makes  it  the  duty  of  the 
servant  to  abandon  his  contract  of  employment,  because 
of  a  breach  of  duty  on  the  part  of  the  master,  and  is 
unjust  and  unreasonable.  Hence,  it  has  been  very  much 
modified  in  many  jurisdictions.  A  like  question  arose 
in  the  Huhn  case  before  mentioned,  where  an  employe 
of  the  company  was  injured  by  reason  of  an  unblocked 
guardrail,  and  a  like  question  arose  again  in  Boeder  v. 
Hailroad^  100  Mo.  673.  These  cases  hold  that  mere 
knowledge  of  a  defect  in  a  railroad  track  will  not,  as  a 
matter  of  law,  defeat  the  servant's  action  for  injuries 
arising  from  such  defect.  Mere  knowledge  that  the 
appliance  is  defective  and  that  risk  is  incurred  in  its  use 
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will  not,  as  a  matter  of  law,  defeat  the  servant's  action, 
where  the  danger  is  not  such  as  to  threaten  immediate 
injury,  or  where  it  is  reasonable  to  suppose  the  appli- 
ance may  be  safely  used  by  the  use  of  care  and  caution. 
The  same  principle  had  been  before  asserted  by  this  and 
other  courts  as  will  be  seen  by  the  authorities  cited  in 
the  Huhn  case,  namely :  Stoddard  v.  Railroad,  65  Mo. 
514 ;  Devlin  v.  Hailroad,  87  Mo.  545  ;  Snow  v.  Railroad, 
8  Allen,  441 ;  Patterson  v.  Railroad,  76  Pa.  St.  389 ; 
Railroad  v.  Off  den,  3  Col.  500;  Lasure  v.  Mfg.  Co.,  18 
S.  C.  276;  Periffo  v.  Railroad,  55  Iowa,  326;  Ilawleyv. 
Railroad,  82  N.  Y.  370.  To  these  may  be  added  Rail- 
road V.  Mares,  123  U.  S.  710.  That,  it  is  true,  was  a  case 
where  the  servant  siied  for  injuries  received  by  the 
negligence  of  an  incompetent  coservant ;  but  the  eflFect 
of  continuing  the  service  after  knowledge  of  such 
incompetency  of  the  coservant  is  determined  by 
substantially  the  same  rules  as  in  those  cases  where 
the  servant  continues  the  service  after  knowledge 
of  the  danger  arising  from  a  known  defective  appli- 
ance. 

The  question,  whether  continuing  in  the  service 
after  knowledge  of  danger  arising  from  a  defective 
appliance  will  defeat  the  servant's  action,  is  properly  a 
question  of  contributory  negligence,  as  the  authorities 
before  cited  well  show,  and  is  to  be  determined  by  rules 
applicable  in  such  cases.  In  some  cases  it  will  be  a 
question  of  law  upon  given  facts.  In  other  cases,  and 
generally,  it  will  be  a  question  for  the  jury  under  all 
the  circumstances.  This  subject  is  treated  with  care 
and  much  candor  in  the  recent  edition  of  Shearman  and 
Redfield  on  Negligence.  It  is  there  stated  as  a  result 
of  the  better  cases :  ''  The  true  rule,  as  nearly  as  it  can 
be  stated,  is  that  a  servant  cannot  recover  against  his 
master  for  an  injury  suffered  through  exposure  to 
danger  from  defects  of  which  he  had  notice,  if,  under 
all  the  circumstances,  a  servant  of  ordinary  prudence, 
acting  with  such  prudence,  would  not  have  continued 
the  same  work  under  the  same  risk.    *    *    *    The  test 
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of  prudence,  in  these  cases,  ^  *  *  is  that  which  a 
prudent  servant  of  the  same  class  using  such  prudence 
and  judgment  as  such  persons  usually  possess,  but  no 
more,  might  reasonably  be  expected  to  apply  to  the 
particular  case."  1  Shear.  &  Red.  on  Neg.  [4  Ed.]  sees. 
211,  212.  It  is  not  necessary  to  pursue  this  subject  any 
further.  It  follows  from  what  has  been  said  that  there 
is  no  error  in  the  instruction  under  consideration.  It 
may  be  observed  that  other  full  and  complete  instruc- 
tions were  given  at  the  request  of  defendant  upon  the 
subject  of  contributory  negligence,  which  authorized 
the  jury  to  take  into  consideration  all  the  circumstances 
in  evidence. 

8.  Further  error  is  assigned  to  the  action  of  the 
court  in  modifying  the  defendant's  fourth  instruction. 
As  modified  and  given,  it  contains  this  clause :  ''If,  in 
attempting  to  couple  such  cars,  plaintiff  stood  upon  the 
rails  of  said  track  unnecessarily,  and  it  was  more 
dangerous  for  him  to  be  upon  such  rails  than  to  have 
been  standing  elsewhere,  where  he  might  have  performed 
the  same  duty,  and  in  so  standing  upon  the  rails 
plaintiff  was  guilty  of  negligence  which  brought  about 
or  contributed  to  the  injuries  sustained^  then  the  find- 
ing should  be  for  defendant."  The  italicized  words 
indicate  the  modification  made  by  the  court. 

Though  the  plaintiff  says  he  reached  up  to  make 
the  coupling,  and  in  putting  his  foot  down  it  caught  in 
the  rails,  still  it  is  by  no  means  clear  that  he  was  stand- 
ing on  the  rails.  But,  be  this  as  it  may,  the  instruction, 
as  asked,  made  standing  on  the  rails  contributory  neg- 
ligence as  a  matter  of  law,  while  as  modified  it  left  that 
question  as  one  of  fact  for  the  jury  to  determine.  It 
cannot  be  said  that  plaintiff  was,  as  a  matter  of  law, 
guilty  of  negligence  because  he  stood  upon  the  rails 
when  attempting  to  couple  the  cars.  This  is  too  clear 
to  admit  of  any  doubt,  and  there  was  no  error  in  sub- 
mitting that  question,  as  one  of  fact,  to  the  jury. 

The  judgment  in  this  cause  is  aflirmed.  All  concur, 
except  Sherwood,  P.  J.,  who  dissents. 
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EoFF,  Appellant^  v.  Irvine  et  aL 


DIVISION  ONE. 


1.  Attorney  and  Client:  purchase  of  oursTANDiNa  titlb  bt 
ATTORNEY.  An  attorney  who  has  been  consulted  about  a  title  to 
land  will  not  be  permitted  to  purchase  an  outstanding  one,  and 
then  set  it  up  in  opposition  to  his  client. 

3. : .  "Where  he  purchases  such  outstanding  title,  he- 
will  be  deemed  to  hold  it  in  trust  for  his  client,  if  the  latter  desires 
to  claim  the  benefit  of  the  purchase. 

8.     : .    Nor  does  the  withdrawal  of  the  attorney  from  his 

client's  employment  leave  the  former  at  liberty  to  purchase  the 
title  about  which  he  had  been  consulted  and  given  his  client 
advice. 

4.     .    The  relation   of   client  and  attorney  is  founded  upon 

trust  and  confidence,  and  information  acquired  concerning  the 
subject  of  the  employment  while  the  relation  exists  cannot 
thereafter  be  used  by  the  attorney  against  the  client. 

5.  Quitclaim  Deed:  prior  unrecorded  deed.  A  purchaser  by 
quitclaim  deed  for  value  and  without  notice  acquires  under  our 
recording  act  title,  as  against  a  prior  unrecorded  deed  or  other 
instrument  conveying  or  affecting  real  estate. 

6.     :  equities.    One,  however,   who  takes  title  by  quitclaim 

deed,  which  title  is  subject  to  equities  in  the  hands  of  the  grantor 
takes  subject  to  such  equities. 

7.     : .    Such   quitclaim    purchaser    will,    however,   be 

entitled  to  reimbursement  to  the  extent  of  the  purchase  money 
and  interest  as  against  the  owner  of  the  equity  asserting  the  same. 

Appeal  from  Jackson  Circuit  Court. — Hon.  R.  H. 
Field,  Judge. 

Reversed  and  remanded. 

Hayward  &  Oriffin  for  appellant. 

(1)  As  far  as  Leigh  H.  Irvine  is  concerned,  had 
he  made  no  transfer  to  his  brother,  the  law  is  clear  that 
he  would  hold  the  property  in  trust  for  the  plaintiff. 
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Davis  V.  Kline^  96  Mo.  401-406,  and  cases  cited.  (2) 
And  his  brother,  taking  under  a  quitclaim  deed,  stands 
in  no  better  position,  for  he  takes  the  property  subject 
to  all  equities.  Campbell  v.  Gas  Co,^  84  Mo.  362,  and 
cases  cited;  Fox  v.  Hall,  74  Mo.  315.  (3)  Even 
though  Louis  C.  Irvine  had  taken  under  a  conveyance 
which,  in  law,  would  have  authorized  him  to  claim  to 
be  a  purchaser  for  value,  without  notice,  the  facts  in 
evidence  show  that  he  was  not  such  a  purchaser.  ( 4 ) 
The  conveyance  to  Mrs.  Annie  K.  Irvine,  being  without 
consideration,*  cuts  no  figure  in  the  case.  (5)  If  a 
laches  are  shown  by  pleadings  or  evidence,  for  no  court 
has  ever  held  eleven  months  to  be  laches ;  and  eleven 
months  is  all  the  time  that  elapsed  between  date  of 
outstanding  title  to  Leigh  H.  Irvine,  October  4,  1887, 
and  filing  of  plaintiff's  bill,  September  21,  1888.  If 
laches  are  relied  on,  the  question  is  to  be  raised  either 
by  demurrer  or  answer  {Bliss  v.  Prichard^  67  Mo. 
181 ),  which  was  not  done.  Moreover^  Louis  C.  Irvine 
took  quitclaim  deed  from  his  brother  as  soon  as  out- 
standing title  appeared  in  his  brother  (that  is,  within 
two  weeks);  consequently,  the  eleven  months  that  passed 
from  that  date,  to  filing  of  bill,  did  him  no  harm,  aa 
he  did  nothing  to  change  his  position.  ( 6 )  In  a  case 
of  this  kind  the  better  rule  is  that  Leigh  H.  Irvine,  or 
anyone  in  his  stead,  has  no  title  to  be  reimbursed  the 
money  advanced  ( Moore  v.  Bracken^  27  111.  23 ;  Town- 
send  0.  Hadley^  18  N.  E.  Rep.  (Ind.)  457),  and,  clearly, 
not  to  pay  for  legal  services.  ( 7 )  If  from  the  evidence, 
it  appeared  to  the  court  that  plaintiff  was  not  entitled 
to  the  specific  relief  prayed  for,  the  prayer  for  general 
relief  authorized  such  relief  as  was  just  and  equitable 
in  the  premises.  Estee's  Pleadings  [3  Ed.]  sec.  332; 
Amos  V.  Scudder^  11  Mo.  App.  168.  (8)  If  Louis  C. 
Irvine  is  held  to  have  acted  in  good  faith,  then  this  is 
a  case  in  which  one  of  two  innocent  persons  must  suffer, 
and  it  is  to  be  determined  not  upon  considerations  of 
hardship,    but   on   principles   long   known    and    well 
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recognized  by  courts  of  equity,  which  leave  Louis  C. 
Irvine  in  another  action  to  recover  against  his  brother 
for  the  fraud  practiced  ;  if  he  did  not  act  in  good  faith, 
he  is  entitled  to  nothing,  either  in  this  or  any  other 
case. 

H.  E.  Colvin  for  respondents. 

( 1 )  Assuming  that  the  relationship  of  attorney 
and  client  did  exist  between  Leigh  H.  Irvine  and  C.  W. 
Eoflf,  in  May,  1887,  the  relation  closed  Jong  before 
either  of  the  quite! aim  deeds  was  procured.  While  it 
is  a  well-known  principle  of  law  that,  during  the  confi- 
dential relationship  of  attorney  and  client,  the  attorney 
cannot  secure  gifts  or  make  purchases  from  the  client, 
or  in  any  way  abuse  the  confidence  thus  imposed  upon 
him,  it  is  also  true  that  the  disability  of  an  attorney 
continues  only  so  long  as  the  relation  of  attorney  and 
client  continues,  and  as  much  longer  as  the  influence  of 
the  relation  can  be  supposed  to  extend.  1  Perry  on 
Trusts  [3  Ed.]  sec.  202  ;  Bispham's  Equity  [3  Ed.]  sec. 
236.  (2)  The  court's  attention  is  called  to  the  fact 
that  the  interest  of  B.  D.  Kribben  to  the  property  in 
question,  supposed  to  be  an  undivided  one-half  interest, 
was  conveyed  directly  to  Louis  C.  Irvine.  Louis  C. 
Irvine  was  innocent  of  any  fraud  or  collusion  which 
appellant  imputes  to  Leigh  H.  Irvine.  Hence,  upon 
appellant's  own  pleading  and  evidence,  he  would,  at  the 
most,  be  entitled  only  to  a  decree  affecting  an  undivided 
one-half  interest  in  the  property  (formerly  owned  by 
Aaron  0.  Askew )  upon  a  proper  accounting. 

Black,  J. — The  object  of  this  suit  in  equity  is  to 
have  the  defendants  declared  the  holders  of  the  title  to 
a  lot  in  Kansas  City  in  trust  for  the  plaintiff,  with  a 
further  prayer  for  general  relief.  The  court  found  for 
the  defendants,  and  the  plaintiff  Eoff  appealed.  The 
defendants,  Leigh  H.  Irvine  and  Louis  C.  Irvine,  are 
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brothers,  and  the  sons  of  the  other  defendants,  Clark 
Irvine  and  Annie  K.  Irvine.  All  of  the  above-named 
parties  resided  at  Kansas  City  at  the  time  of  the  various 
transactions  hereafter  mentioned. 

The  pleadings  and  the  undisputed  evidence  show 
that  the  plaintiff  purchased  the  lot  in  1886,  his  grantor 
having  only  a  tax  title.  Some  doubt  arose  as  to  the 
validity  of  his  title,  and  his  abstract  of  the  title  was 
placed  in  the  hands  of  Leigh  H.  Irvine  and  Mr.  Blair  for 
examination.  They  were  attorneys  at  law  and  partners 
doing  business  under  the  firm-name  of  Blair  &  Irvine. 
They  received  the  abstract  about  the  first  of  May,  1887. 
On  June  1,  1887,  HeflFerman,  who  was  a  former  half 
owner  of  the  lot,  conveyed  his  undivided  one-half 
to  one  Kribben,  who  resided  in  the  city  of  St.  Louis. 
Kribben  conveyed  the  same  interest  to  Louis  C.  Irvine 
by  a  quitclaim  deed,  dated  the  fourteenth  of  September, 
1887,  for  $100  paid  by  either  Leigh  H.  Irvine  or  by 
Blair  &  Irvine.  On  the  eighth  of  October,  1887,  Leigh 
H.  Irvine  procured  a  quitclaim  deed  from  Askew  for  the 
other  undivided  one-half  for  the  consideration  of  $100 ; 
and,  on  the  eighteenth  of  the  same  month,  conveyed  his 
interest  by  quitclaim  deed  tq  his  brother,  Louis  C. 
Irvine ;  and,  in  August  of  that  year,  the  latter  conveyed 
the  lot  to  his  mother  by  a  warranty  deed. 

The  first  disputed  issue  of  fact  is,  whether  the  rela- 
tion of  attorney  and  client  existed  between  Leigh  H. 
Irvine  and  the  plaintiff.  It  appears  the  plaintiff  and  a 
Mr.  Stevens  were  neighbors,  and  in  former  years 
Stevens  had  been  a  practicing  attorney  ;  plaintiff  gave 
Stevens  the  abstract  of  title  and  requested  him  to 
examine  it,  but  Stevens  being  out  of  the  practice 
advised  plaintiff  to  employ  Blair  &  Irvine.  The  plain- 
tiff did  not  know  these  9,ttorneys,  and  he  requested 
Stevens  to  take  it  to  them  for  examination.  The  evi- 
dence of  Stevens  is  that  he  left  the  abstract  at  the  ofllce 
of  the  attorneys  on  a  table,  but  he  does  not  know 
whether  either  of  them  was  present.    This  was  probably 
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about  the  first  of  May,  1887,  In  a  short  time  plaintiff 
received  a  nota  from  Irvine  asking  whether  he  would 
pay  $1,000  for  a  quitclaim  deed,  with  the  request  to  call. 
He  says  he  called  at  the  oflSce  of  these  attorneys,  and 
Irvine  then  pointed  out  the  defects  in  the  title  and 
advised  him  to  procure  a  deed  from  the  owners.  Irvine 
said  he  thought  he  could  get  the  deed.  There  was  a 
like  conversation  on  the  streets.  He  says  the  price 
asked  for  a  quitclaim  deed  was  more  than  he  had  paid 
for  the  property ;  that  after  thinking  over  the  matter 
he  concluded  Irvine  was  not  acting  in  his  interest,  and 
that  he  directed  Stevens  to  get  the  abstract,  and  that 
Stevens  got  it  and  delivered  it  to  him.  This  was  ten 
days  or  two  weeks  after  the  abstract  had  been  left  at 
the  office  of  the  attorneys.  They  did  not  inform  the 
plaintiff  from  whom  they  expected  to  get  the  proposed 
deed.  The  plaintiff  paid  the  attorneys  nothing  for 
their  services,  and  they  made  no  demand  of  him  for 
compensation. 

The  evidence  of  Mr.  Stevens,  in  its  general  tenor, 
leaves  it  in  doubt  as  to  whether  he  employed  Blair  & 
Irvine  to  examifie  the  abstract ;  but  he  produces  this 
doubt  by  the  erroneous  assumption  on  his  part  that  it 
required  a  payment  of  money  by  plaintiff  to  the  attor- 
neys to  create  the  relation  of  attorney  and  client.  He 
was  on  friendly  terms  with  Blair  &  Irvine,  and  his 
remembrance  is  defective  as  to  what  he  did  in  the  exe- 
cution of  his  agency.  The  proof  is  clear  that  plaintiff 
directed  Stevens  to  employ  these  attorneys,  that  Stevens 
left  the  abstract  at  their  office,  and  that  Irvine  there- 
after sent  the  plaintiff  the  note  before  mentioned,  and 
advised  the  plaintiff  to  get  a  quitclaim  deed  from  the 
owner.  Irvine  proposed  to  get  it  for  him.  This  evidence 
as  a  whole  shows  beyond  doubt  that  Stevens  did  employ 
these  attorneys,  and  that  they  examined  the  abstract 
pursuant  to  that  employment.  The  relation  of  attorney 
and  client  did,  therefore,  exist  between  Blair  and  Leigh 
H.  Irvine  on  the  one  hand  and  the  plaintiff  on  the 
other. 
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An  attorney  who  has  been  consulted  about  a  title 
to  land  will  not  be  permitted  to  purchase  an  outstanding 
one,  and  then  set  it  up  in  opposition  to  his  client.  If  he 
does  purchasfe  such  an  outstanding  title,  he  holds  it  in 
trust  for  his  client,  if  the  client  sees  fit  to  claim  the 
benefit  of  the  purchase.  Davis  v.  Kline,  96  Mo.  406. 
Says  the  supreme  court  of  the  United  States,  it  may  be 
laid  down  as  a  general  proposition  that  an  attorney  can 
in  no  case,  without  his  client's  consent,  buy  and  hold 
otherwise  than  in  trust  an  adverse  title  or  interest 
touching  the  thing  to  which  his  employment  relates. 
Baker  v,  Humphrey,  101  U.  S.  494. 

Nor  does  it  make  any  difference  that  the  attorneys 
or  either  of  them  obtained  the  outstanding  title  after 
plaintiff  withdrew  the  abstract  from  their  hands.  It 
may  be  conceded  that  such  withdrawal  put '  an  end  to 
their  employment,  but  that  did  not  leave  them  free  to 
buy  in  the  title  about  which  they  had  given  their  client 
advice,  and  then  use  it  against  him.  Says  Weeks: 
"  An  attorney  cannot  use  information  received  by  him 
from  his  client  in  opposition  to  the  client.  An  attorney, 
for  instance,  who  has  been  consulted  respecting  the  title 
to  lands,  cannot  afterwards  become  a  purchaser  of  such 
lands  from  the  state  or  from  a  third  party,  to  use  against 
his  client.  Such  a  purchase  will  inure  to  the  benefit  of 
the  client.  Weeks  on  Attorneys,  sees.  277,  279.  The 
relation  of  attorney  and  client  is  based  and  founded 
upon  trust  and  confidence,  and  information  acquired 
concerning  the  subject-matter  of  the  employment,  whilst 
the  relation  exists  cannot  be  thereafter  used  by  the 
attorney  against  the  client.  No  system  of  jurisprudence 
with  which  we  are  acquainted  permits  such  an  abuse  of 
the  confidence  and  trust  reposed  in  an  attorney.  It 
follows  that  plaintiff  is  entitled  to  the  relief  which  hQ 
asks  as  against  Leigh  H.  Irvine. 

The  next  question  is  whether  Louis  C.  Irvine  took 
the  title  subject  to  the  equitable  rights  of  the  plain- 
tiff.    Hefferman,  it  is  to  be  remembered,  conveyed  the 
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undivided  half  of  the  outsmnding  title  to  Kribben.  This 
deed  was  made  at  the  instance  of  Leigh  H.  Irvine, 
and  Kribben  conveyed  the  same  interest  to  Louis  C. 
Irvine.  Leigh  H.  Irvine  procured  a  deed  from  Askew 
for  the  other  half,  and  then  conveyed  the  interest  thus 
acquired  to  his  brother  Louis.  All  of  the  foregoing 
deeds  were  quitclaim  in  form.  Louis  then  conveyed 
the  lot  to  his  mother,  but  this  deed,  it  is  conceded  by 
Louis,  was  without  consideration. 

The  attorneys,  Leigh  H.  Irvine  and  Blair,  were  not 
called  as  witnesses.     Louis  C.  Irvine  testified  on  two 
occasions,  one  by  deposition  taken  and  read  in  evidence 
by  the  plaintiff,  and  again  in  his  own  behalf  on  the 
trial.     In  former  yeai-s  he  had  been  a  lawyer,  but  at 
the   time    in    question    was    a   real-estate    dealer   and 
speculator.     He  on  both  occasions  states  that  he  had  no 
notice  or  knowledge  that  his  brother  and  Blair  had 
been  employed  to  examine  the  plaintiff's  abstract  of 
title.     In  his  deposition  he  says  he  did  not  know  Krib- 
ben, had'  no  dealings  with  him,  and  did  not  know  who 
paid  Kribben  for  the  deed  from  Kribben   to  himself; 
that  his  brother  used  Kribben  s  name  as  a  matter  of 
convenience ;  that  he  purchased  the  property  from  his 
brother  and  Blair,  and  at  his  brother's  request  took  the 
deed  to  the  one-half  from  Kribben;  that  he  did  not 
examine  the  title  but  relied  upon  Blair! s  opinion  as  to 
it ;  that  he  knew  his  brother  and  Blair  [were  purchas- 
ing the  lot  from  Hefferman  and  Askew ;  and  that  there 
was  in  reality  no  consideration  for  the  deed  from  him- 
self to  his  mother.     In  his  testimony  given  on  the  trial 
he  says  his  attention  was  called  to  this  property  by  his 
brother  and  Blair  in  conversations  concerning  invalid 
tax  titles  under  a  decision  of  this  court ;  that  they  said 
they  were  looking  up  such  titles  and  had  a  man  search- 
ing the  records  and  that  money  could  be  made  out  of 
them  ;  that  they  talked  more  about  this  lot  than  about 
any  other  one ;  that  the  conversations  lasted  over  a 
period  of  three  or  four  months,   and  that  he  finally 
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bought  this  lot  from  them  for  $1,500,  and  gave  them  a 
note  for  $700  with  a  deed  of  trust  back  to  secure  it, 
$500  in  cash  and  a  receipt  for  $300  owing  him  by  his 
brother. 

The  first  deed  to  Louis  bears  date  the  fourteenth  of 
September,  1887,  and  if  he  and  his  brother  had  conver- 
sations concerning  the  proposed  purchase  over  a  period 
of  four  months  before  it  was  made,  then  some  of  the 
conversations  must  have  occurred  during  or  near  the 
time  the  plaintiff's  abstract  of  title  was  in  the  hands  of 
Leigh  Irvine.  It  is  perfectly  clear  that  Leigh  dis- 
covered the  defects  in  the  plaintiff's  title  when  acting 
for  plaintiff  in  the  capacity  of  an  attorney,  and  it  seems 
reasonable  that  Louis  must  have  had  some  information 
as  to  how  and  under  what  circumstances  those  defects 
were  discovered.  Louis,  of  course,  knew  that  the 
plaintiff  held  the  tax  deed,  and  he  took  a  bond  from 
his  brother  Leigh  to  remove  the  cloud  upon  the  title 
created  by  the  tax  deed.  He  purchased  knowing  that 
he  must  have  a  contest  with  the  plaintiff  as  to  the 
validity  of  the  tax  deed,  and  knowing  that  a  convey- 
ance of  the  property  to  his  mother  could  not  affect  that 
contest.  Why  then  make  the  deed  to  the  mother  with- 
out consideration  unless  there  was  some  other  claim 
against  the  property  ? 

But  it  is  not  necessary  to  pursue  this  inquiry  as  to 
actual  notice  of  plaintiff's  equitable  right  to  a  defi- 
nite conclusion.  Louis  claims  under  quitclaim  deeds 
and  nothing  else,  so  the  case  concedes,  though  but  one 
of  them  is  found  in  the  record.  A  purchaser  by  quit- 
claim deed,  for  value  and  without  notice,  acquires  title, 
as  against  a  prior  unrecorded  deed  or  other  instrument 
conveying  or  affecting  real  estate  ;  for  such  is  the  effect 
of  our  recording  act.  Fox  v.  Hall^  74  Mo.  315  ;  Boogher 
V.  NeecCy  75  Mo.  383 ;  WilUngham  v.  Hardin^  75  Mo. 
429;  Munson  v.  Easor^  94  Mo.  504;  E  her  sole  v. 
Rankin,  102  Mo.  488 ;  Hope  v.  Blair^  105  Mo.  90.    But 
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the  recording  act  does  not  apply  to  equities  arising  out 
of  a  breach  or  abuse  of  a  trust  relation.  The  facts  con- 
stituting plaintiff's  equitable  right  to  hold  the  prop- 
erty as  against  Blair  and  Irvine  could  not  be  made 
matter  of  record  under  the  recording  act.  The  general 
rule  which  is  recognized  in  the  foregoing  authorities, 
that  one  who  takes  title  by  quitclaim  deed,  which  title 
is  subject  to  equities  in  the  hands  of  the  grantor,  takes 
subject  to  such  equities,  applies  to  this  case. 

As  Mrs.  Annie  K.  Irvine  paid  no  consideration  for 
the  deed  to  her  she  occupies  no  better  position  than 
the  other  defendants.  Indeed,  it  is  not  claimed  that  she 
does. 

The  plaintiff  in  his  petition  offered  to  pay  into 
court  for  defendants  the  amount  paid  by  Leigh  H. 
Irvine  for  the  outstanding  title,  conceded  to  be  $200; 
and  he  renewed  that  offer  in  open  court  on  the  trial  of 
this  cause.  This  amount  with  interest  the  defendants 
are  entitled  to  have  refunded.  Baker  t).  Humphrey^ 
supra;  Davis  v.  Smithy  43  Vt.  269-278. 

The  judgment  in  this  case  is,  therefore,  reversed 
and  the  cause  remanded  with  directions  to  the  circuit 
court  to  enter  up  a  decree  for  the  plaintiff  divesting 
the  defendants  of  all  title  acquired  by  the  said  several 
quitclaim  deeds  and  the  deed  to  Annie  K.  Irvine,  and 
investing  the  same  in  the  plaintiff  upon  the  payment  by 
the  plaintiff  into  court  for  defendant  the  said  $200  with 
interest  thereon  at  six  per  cent,  per  annum  from  the 
eighth  of  October,  1887.    All  concur. 
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Cohn  y.  the  City  of  E^ansas. 
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CoHN  et  ah  V.  The  City  of  Kansas,  Appellant. 


DIVISION  ONE, 


Practice  in  Supreme  Court:  evidence  to  support  terdicjt. 
The  supreme  court  in  determining  whether  the  evidence  is  suffi- 
cient to  support  a  verdict  for  plaintiff  will  ( laying  aside  defend- 
ant's controverting  evidence)  assume  that  plaintiff's  evidence  is 
true,  and  will  give  to  it  every  favorable  inference  which  may  be 
reasonably  and  fairly  drawn  from  it. 

Defective  Highway:  traveler.  A  person  is  not  bound  to 
abandon  the  use  of  a  highway  open  to  the  public  for  the  simple 
reason  that  it  is  known  to  him  to  be  out  of  repair  or  in  a  defective 
condition. 


: .    The  duty  is,  however,  imposed  on  the  traveler 

to  use  ordinary  care  to  avoid  the  defect,  and  knowledge  on  his 
part  that  the  street  is  out  of  repair  is  a  circumstance  to  go  to  the 
jury  in  determining  the  question  whether  he  did  use  such  care. 

:  .    Ordinarily  such  knowledge  does  not  in  and  of 


itself  constitute  want  of  due  care. 


ORDINARY   CARE.     Ordinary  care   is  that  care 


108  387 
124  355 

108  m 
135  6d5 
69a  324 
70t  261 
70a  608' 


which  a  prudent  person  exercises  in  like  circumstances. 

: :  QUESTION  OP  LAW.    The  trial  court  may  sometimes 

declare  a  person  wanting  in  due  care  on  given  facts. 

Municipal  Corporation :  defective  sidewalk  :  question  of 
LAW.  One  who  attempts  to  cross  over  a  sidewalk  as  a  part  of  a 
road  known  to  him  to  be  dangerous  when  the  dangerous  place 
could  easily  have  been  avoided  as  by  passing  around  it  or  taking 
another  side  is  wanting  in  due  care,  and  the  court  may  so  declare  as 
a  matter  of  law. 


The  evidence  in  this  case  litld  insufficient 


108  3871 
7Ia  426' 
108  387' 
148   16 
80a  35 

108  887 
_85a644; 

108  387 
|el62  251 
108  3S7 
d90a  421  , 

108   8871 
93a  2161 

,108  5587 
173  '^726' 
!e9«a  ^670 
|e96a  ^^670 
1  99a  ''332 
llM"  3^7 
il79     «579 


to  support  the  verdict 


Appeal  from  Buchanan  Circuit  Court.— Ron.  0.  M. 
Spencer,  Judge. 

Rbysbssd. 
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H,  L.  Teager  and  W.  S.  Cowherd  for  appellant. 

( 1 )  The  change  of  venue  was  improperly  awarded. 
The  affidavit  was  sworn  to  by  a  formal  party  of  record, 
but  not  by  the  party  in  interest.  Huthsing  ?).  Maus^ 
36  Mo.  107;  In  the  Matter  of  Whitson's  Estate^  89  Mo. 
68.  The  exception  was  properly  saved  and  in  the  proper 
court.  Squires  v.  ChilUcothe^  89  Mo.  232.  (2)  Not- 
withstanding the  evidence  conclusively  shows  plaintiff 
to  have  been  guilty  of  contributory  negligence,  yet  the 
^ourt  instructed  that  the  law  presumed  her  to  be  in  the 
exercise  of  ordinary  care.  This  presumption  exists 
only  wh«re  there  is  no  evidence  to  the  contrary. 
Moberly  v.  Railroad^  98  Mo.  183 ;  Buesching  v.  OasUght 
Co.,  73  Mo.  219  ;  Nichols  v.  Winfrey,  79  Mo.  651 ;  Ham 
V.  Barrett,  28  Mo.  388.  (3)  In  instruction  6,  and 
again  in  instruction  7,  given  on  behalf  of  plaintiff,  the 
court  attempted  to  define  ordinary  care.  The  defini- 
tions are  conflicting,  and  neither  is  right.  Ordinary 
care  in  law  is  not  the  care  that  any  person,  reckless  or 
careful,  ordinarily  exercises ;  but  the  care  that  an  ordi- 
narily prudent  person  would  usually  exercise,  or  the 
care  that  a  prudent  person  would  ordinarily  exercise  in 
the  same  Situation  or  under  similar  circumstances. 
Barton  v.  Railroad,  62  Mo.  253 ;  Kelley  v.  Railroad, 
18  Mo.  App.  151 ;  8.  c,  95  Mo.  279 ;  Hickman  v.  Rail- 
road, 91  Mo.  433.  In  the  following  cases  this  question 
is  discussed  and  the  distinction  drawn:  Briggs  v. 
Taylor,  28  Vt.  180 ;  Reynolds  v.  Burlington,  62  Vt. 
800;  Hubbard  v.  Concord,  35  N.  H.  52.  (4)  Plain- 
tiff's own  testimony,  and  that  of  the  witnesses  intro- 
duced in  her  behalf,  shows  she  was  guilty  of  negligence. 
In  the  following  cases  this  court  has  held  that  the 
conduct  of  the  plaintiff  in  each  was  such  negligence  as 
to  bar  a  recovery:  Lenix  v.  Railroad,  76  Mo.  86; 
Weber  v.  Railroad,  100  Mo.  194 ;  Hudson  v.  Railroad, 
101  Mo.  13.  In  no  one  of  them  was  the  conduct  of  the 
plaintiff  so  grossly  negligent  as  in  the  case  at  bar.    In 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  389 

Cohn  V.  The  City  of  Ejtnsas. 

other  states,  in  cases  where  a  municipality  was  a  party, 
conduct  similar  to  that  of  this  plaintiff  has  been  held 
to  constitute  contributory  negligence.  Tovmship  v. 
Anderson,  114  Pa.  St.  643 ;  Brie  v.  Magill,  101  Pa.  St. 
101 ;  DurJcin  v.  Troy,  61  Barb.  437 ;  Oosport  v.  Eoans, 
112  Ind.  133 ;  Centralia  v.  Krouse,  64  111.  9 ;  Momence 
V.  Kendall,  14  111.  App.  229 ;  Hartman  tJ.  Muscatine, 
70  la.  511 ;  Fox  v.  Glastonbury,  2»  Conn.  204.  ( 5 )  The 
damages  are  excessive.  Kepperly  v.  Ramsden,  83  111. 
864.  So  large  a  verdict  in  so  doubtful  a  case  is  plainly 
indicative  of  passion  and  prejudice  on  the  part  of  the 
jury. 

Sherry  &  Hughes  for  respondents. 

( 1 )  The  instructions  on  ordinary  care  taken 
together  are  unobjectionable.  (2)  The  instructions 
fairly  present  the  law  of  the  case.  Russell  v.  Columbia, 
74  Mo.  487 ;  Railroad  v.  Mares,  8  Supt.  Ct.  Rep.  321 ; 
8.  c,  21  N.  W.  Rep.  5;  Kendall  v.  Albina,  34  N.  W. 
Rep.  833,  and  note ;  11  Atl.  Rep.  575,  and  note ;  Flynn 
V.  Railroad,  78  Mo.  195;  Stephens  v.  Macon,  83  Mo. 
346;  Haniford  v.  City,  103  Mo.  172.  (3)  The  law 
presumes  the  plaintiflf  was  in  the  exercise  of  ordinary 
care ;  and,  under  the  pleadings,  it  was  for  defendant  to 
overcome  this  presumption  by  evidence  or  facts  from 
which  the  jury  might  infer  want  of  ordinary  care. 
Buesching  v.  Gaslight  Co,,  13  Mo.  233;  Hbyt  v.  Hied- 
son,  45  Wis.  1C5 ;  Guy  v.  Winters,  34  Cal.  153 ;  Flynn 
V.  Railroad,  78  Mo.  19."5 ;  Black  on  Proof  &  Pleading  in 
Accident  Cases,  9,  13 ;  Thomas  v.  Railroad,  8  Fed. 
Rep.  731 ;  2  Thompson  on  Neg.,  sees.  27, 1179  ;  Stephens 
V,  Macon,  83  Mo.  356,  357.  (4)  Where  the  negligence 
of  the  injured  party  is  of  a  negative  character, 
such  as  the  lack  of  vigilance,  and  no  injury  would 
have  resulted  from  it  but  for  the  primary  wrong  or 
negligent  act  of  the  corporation  or  of  its  servants,  it 
will  not  defeat  a  recovery.    Railroad  v,  T'he  Central 
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Trust  Co.^  23  Fed.  Rep.  .738 ;  Loewer  v,  Sedalia^  77  Mo. 
431.  ''It  is  not  contributory  negligence  to  go  onto  a 
sidewalk  known  to  be  out  of  repair,  if  ordinary  care  is 
used  to  avoid  danger.*'  Hubbard  v.  Mason  City^  20  N. 
W.  Rep.  172 ;  MacKenzie  v.  Northfield,  16  N.  W.  Rep. 
264 ;  Munger  v,  Marshalltown,  13  N.  W.  Rep.  642 ; 
Delger  v.  St.  Paul,  14  N.  W.  Rep.  567 ;  Mchols  v. 
Minneapolis,  23  N.  W.  Rep.  868 ;  Bullet  v.  New  Torky 
2  N.  E.  Rep.  1. 

Black,  J. — Lena  Cohn  and  her  husband  brought 
this  suit  against  the  City  of  Kansas  and  the  Grand 
Avenue  Railway  Company  to  recover  damages  for 
injuries  which  she  received  from  falling  into  an  exca- 
vation in  a  street,  made  by  the  railway  comptoy  under 
authority  from  the  city.  The  important  aveiment  of 
the  petition  is  that  both  defendants  negligently  i)er- 
mitted  the  excavation  to  remain  in  the  street  without 
guardrails  to  protect  persons  from  falling  into  it.  The 
defendant  dismissed  as  to  the  railway  company,  and  the 
plaintiff  took  a  change  of  venue  to  Buchanan  county, 
where  there  -was  a  verdict  and  judgment  for  plaintiff 
against  the  city. 

At  the  time  of  the  accident  the  railroad  company 
had  made  an  excavation  on  Grand  avenue,  a  street  in  the 
city  of  Kansas,  for  the  purpose  of  placing  therein 
the  machinery  to  connect  the  street  cable  road  with, 
the  engine  house.  The  excavation  was  some  thirty  or 
thirty-tive  feet  wide  and  extended  out  from  the  west 
side  of  the  street  to  the  middle  thereof,  a  distance  of 
some  fifty  feet.  There  was  a  space  of  one  or  two  feet 
between  the  end  of  the  excavation  at  the  middle  of  the 
street  and  a  street  railroad  track.  There  was  no  barrier 
or  other  protection  at  this  end  of  the  excavation. 
There  was  room  on  the  east  side  of  the  street  for  wagons 
to  pass,  and  the  east  sidewalk  was  wide  and  entirely 
free  from  obstruction,  and  this  was  known  to  the 
plaintiff ;  for  she  passed  sou  th  on  that  sidewalk  shortly 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  .1891.  391 

Ck)lm  y.  The  City  of  Kaosas. 

before  the  accident.  On  her  return  she  came  north  on 
the  west  sidewalk.  She  says  that  sidewalk  was  all  torn 
up  at  the  excavation;  that  she  went  around  the  hole 
where  the  men  were  digging  in  the  ground ;  that  "the 
car  came,  then  a  loaded  wagon  and  a  buggy,  and  they 
were  so  crowded  that  I  was  pushed  In;  that  was  the 
way  I  was  pushed  in ;  I  had  no  place  to  catch  hold  of, 
and  there  was  no  fence  or  nothing  and  I  was  thrown 
down  between  the  wagon  and  the  buggy,  and  they 
pushed  me  in.'^  Again  she  says :  *'  I  saw  lots  of  people 
passing  by  and  so  I  passed  by ;"  that  she  followed  the 
hole  around. 

On  the  part  of  the  defendant  the  evidence  is  to  the 
eflfect  that  the  west  sidewalk  was  barricaded;  that 
I)ersons  going  on  that  sidewalk  passed  over  the  street 
to  the  east  sidewalk  when  they  came  to  the  excavation  ; 
that  the  plaintiff  started  around,  and  on  her  way  asked 
one  of  the  laborers  if  she  could  go  "by  there,"  and  he 
said  "  no,"  to  cross  over  to  the  east  sidewalk ;  that  she 
went  ahead,  and  the  man  called  to  her  saying  the  paving 
blocks  were  loose  and  she  might  fall ;  that  she  went  on 
around  the  east  end  of  the  excavation  between  that  and 
the  street-car  tracks  ;  that  a  man  with  a  long  plank  on 
his  shoulder  was  going  south,  followed  by  a  wagon ;  that 
this  man  saw  her  and  told  her  to  go  back  but  she  did 
not  obey  him  ;  that  the  wagon  struck  the  plank  and 
threw  the  man,  the  plaintiff  and  the  plank  into  the 
hole  near  the  northeast  comer  thereof  where  it  was 
seven  or  eight  feet  deep  ;  that  there  were  a  number  of 
men  at  work  in  the  excavation  loading  a  wagon ;  that 
barriers  or  lights  were  placed  around  the  hole  at  night, 
but  were  removed  in  the  daytime  to  enable  the  men  to 
work,  and  that  there  was  no  temporary  sidewalk  around 
the  excavation.  Several  eye  witnesses  testified  to  the 
foregoing  facts  on  the  part  of  the  defendant. 

The  plaintiff  in  rebuttal  testified  that  she  did  not 
have  the  alleged  conversation  with  the  laborer,  that  she 
did  not  hear  anyone  call  to  her,  and  that  she  did  not  see 
a  man  with  a  plank  on  his  shoulder. 
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Back  of  the  assigned  errors  in  excluding  certain 
depositions  of  physicians,  offered  in  evidence  by  the 
defendant  to  show  the  nature  and  the  extent  of  the 
injuries,  is  the  question  whether  the  evidence  is  suflS- 
cient  to  support  any  verdict  in  favor  of  the  plaintiff. 
In  considering  this  question  we  must  lay  out  of  sight 
the  controverting  evidence  of  the  defendant.  We  must 
also  assume  that  the  evidence  produced  by  plaintiff  is 
true,  and  give  to  it  every  inference  favorable  to  her 
which  may  be  reasonably  and  fairly  drawn  therefrom. 

A  person  is  not  bound  to  abandon  the  use  of  a  high- 
way, open  to  the  public,  for  the  simple  reason  that  it  is 
known  to  him  to  be  out  of  repair  or  in  a  defective  con- 
dition. The  duty  is,  however,  imposed  upon  the  trav- 
eler to  use  ordinary  care  to  avoid  the  defect,  and 
knowledge  on  her  part  that  the  street  is  out  of  repair  is 
a  circumstance  to  go  to  the  jury  in  determining  the 
question  whether  he  did  use  such  care.  As  a  general 
rule  such  knowledge  does  not  in  and  of  itself  constitute 
want  of  due  care.  In  other  words,  knowledge  of  the 
defect  is  not  conclusive  evidence  of  negligence  on  the 
part  of  the  traveler.  Smith  v.  Si.  Joseph^  45  Mo.  449 ; 
Loewer  v.  Sedalia^  77  Mo.  431 ;  2  Shear.  &  Red.  on 
Neg.  [4  Ed.]  sec.  376. 

Two  things  must  concur  to  entitle  the  plaintiff  to 
recover  in  this  class  of  cases.  And,  jSr5^,  there  must  be 
a  defect  in  the  road  by  the  fault  of  the  defendant ; 
second,  there  must  be  no  want  of  ordinary  care  on  the 
part  of  the  plaintiff  to  avoid  it.  The  court,  in  the 
instructions  given  at  the  request  of  the  plaintiff,  told 
the  jury  that  the  fact  that  plaintiff  knew  the  condition 
of  the  street  would  not  prevent  a  recovery,  ''if  she  used 
such  rare  in  attempting  to  pass  along  said  street  as 
persons  ordinarily  use  under  such  circumstances."  And 
in  another  instruction,  given  at  the  instance  of  the 
plaintiff,  the  court  said,  ''ordinary  care  is  just  such 
care  as  a  person  should  ordinarily  exercise  under  like 
circumstances."    The   court    erred  in   both   of   these 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  393 

Cohn  V.  The  City  of  Elansas. 

definitions  ;  for  ordinary  care  is  that  care  which  a  pru- 
dent person  ordinarily  nses  under  like  circumstances, 
which  is  another  and  a  different  thing  from  such  care  as 
persons  ordinarily  use  under  like  circumstances. 

While  in  general  it  is  for  the  jury  to  say  whether 
the  plaintiff  used  ordinary  care,  and  this  question  they 
are  to  determine  from  all  the  circumstances,  still  it  often 
occurs  that  the  court  may  declare  the  plaintiff  wanting 
in  due  care  on  given  facts.  One  who  attempts  to  cross 
over  a  sidewalk  as  part  of  a  road,  known  to  him  to  be 
dangerous,  when  the  dangerous  place  could  have  been 
easily  avoided,  as  by  passing  around  it,  or  taking 
another  side  of  the  road,  is  wanting  in  due  care,  and  the 
court  may  so  say  as  a  matter  of  law.  Erie  v,  Magill^ 
101  Pa.  St.  616 ;  Oosport  v.  Evans,  112  Ind.  133 ;  Cen- 
iralia  v.  Krouse,  64  111.  19. 

In  this  case  no  want  of  care  can  be  attached  to  the 
oity  from  the  mere  fact  of  the  existence  of  the  excava- 
tion, for  the  city  had  the  right  to  permit  it  to  be  made  ; 
and  the  work  was  progressing  with  proper  haste.  The 
only  possible  act  of  negligence  on  the  part  of  the  city 
is  the  failure  to  have  railings  along  the  end  of  the  exca- 
vation at  the  middle  of  the  street.  Such  a  railing  was 
not  necessary  to  give  the  plaintiff  warning  of  the  exist- 
ence of  the  excavation,  for  she  saw  it,  and,' therefore, 
had  fall  notice  of  its  existence.  But  it  is  said  there 
should  have  been  a  railing  there  to  prevent  persons 
from  falling  over.  The  answer  to  this  is  that  it  was  not 
a  fit  or  proper  place  for  persons  to  travel  on  foot.  The 
place  between  the  excavation  and  the  street-car  rail  was 
but  one  or  two  feet  wide,  so  that  cars  and  persons  on 
foot  could  not  pass  at  the  same  time.  To  have  placed 
railings  and  a  foot  path  at  such  a  place  would  have  been 
to  invite  persons  into  danger. 

But,  aside  from  all  this,  the  plaintiff's  own  evidence 
shows  that  the  accident  occurred  in  broad  daylight. 
The  plaintiff  found  the  west  sidewalk  barricaded,  saw 
this  excavation  and  men  at  work  in  it.     She  passed 
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along  the  south  side  of  it  to  the  middle  of  the  street,, 
and,  instead  of  passing  on  to  the  east  sidewalk  which 
she  knew  was  unobstructed  and  perfectly  safe,  she 
attempted  to  pass  along  the  narrow  space  between  the 
excavation  and  the  street  railroad  track.  Two  ways 
were  open  to  her :  One  from  the  middle  of  the  street 
across  to  the  east  sidewalk,  which  was  perfectly  safe ; 
the  other  along  the  excavation  and  railroad  track  in  the 
middle  of  the  street  which  was  obviously  unsafe  and 
dangerous.  She  knowingly  chose  the  latter^  and  in 
doing  so  she  took  upon  herself  the  hazards  attending 
the  experiment.  On  well -settled  principles  of  law,  she 
has  no  just  cause  of  action  against  the  city,  and  this  ia 
manifest  from  her  own  evidence. 

The  judgment  is,  therefore,  reversed.    All  concur. 


Buddenberg  v.  The  Charles  P.   Chottteait  Trans- 
portation Company,  Appellant. 


DIVISION    ONE. 


1.  Contributory  Negligence :  intoxication.  Intoxication  on  the^ 
part  of  the  deceased  wiU  not,  in  an  action  for  death  caused  by 
defendant's  neghgence,  establish  as  a  matter  of  law  the  defense  of 
contributory  negligence,  but  it  is  a  fact  from  which  such  defense 
may  be  inferred. 

2.      : :  instructions.    It  is  error  in  such  case  to  instruct 

the  jury  that,  though  the  deceased  was  under  the  influence  of 
liquor,  yet  such  intoxication  is  no  defense,  unless  he  was  so  intox- 
icated as  to  be  unable  to  exercise  ordinary  care,  and  such  error  is 
not  cured  by  a  further  instruction  that  there  can  be  no  recovery  if 
the  intoxication  of  deceased  resulted  in  the  want  of  reasonable 
care  on  his  part  which  directly  contributed  to  the  accident. 

3.  Conflicting  Instructions:  reversible  error.  Where  twa 
instructions  are  conflicting,  and  it  cannot  be  determined  which  one- 
the  jury  foUowed,  the  judgment  will  be  reversed* 
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i.  Negligenoe :  steamboat  oompany  :  impboper  landing  :  6Tatl<  tb. 
A  suit  for  wrongful  death  by  reason  of  the  defendant,  a  steamboat 
company,  having  landed  the  deceased  at  an  improper  place  so  that 
he  fell  into  the  river  is  properly  founded  on  Revised  Statutes,  1879,. 
section  2121,  fixing  the  amount  of  recovery  at  $5,000. 

5.     : :  .    Whether  a   judgment  will  be  reversed 

because  the  court  instructed  on  section  2122,  Revised  Statutes, 
1879,  and  the  jury  found  a  verdict  thereunder  for  $4,000,  gtusre. 

6. :  : .    A  steamboat  company  is  required  to  land 

its  passengers  at  a  safe  place,  and  where  it  lands  at  a  wharf  owned 
by  another  it  makes  it  its  own  landing  and  is  liable  accordingly. 

Appeal  from  8L  Louis  City  Circuit  Court. — Hon;  D.D. 
Fisher,  Judge. 

Reversed  and  remattoed. 

E.  T.  &  C.  B.  Allen  for  appellant. 

(1)  The  measure  of  damages  was  the  fixed  sum  of 
$5,000.  It  was  error  to  instruct  for  a  sura  "  not  exceeding 
$6,000.''  R.  S.  1889,  sec.  4425;  Becke  v.  Railroad, 
102  Mo.  544;  Magoffin  v.  Railroad,  102  Mo.  540; 
Crumply  r>.  Railroad,  98  Mo.  34 ;  King  v.  Railroad, 
98  Mo.  235 ;  Sullivan  v.  Railroad,  97  Mo.  113;  Wagner 
V.  Railroad,  97  Mo.  512 ;  Schlereth  v.  Railroad,  96  Mo. 
509  ;  Flynn  t).  Railroad,  78  Mo.  201 ;  Holmes  v.  Rail- 
road, 69  Mo.  536 ;  Elliott  v.  Railroad,  67  Mo.  272 ; 
Proctor  V.  Railroad,  64  Mo.  122 ;  Rafferty  v.  Railroad, 
15  Mo.  App.  559 ;  Rindskoff  v.  Rodgers,  34  Mo.  App. 
125 ;  Brewing  Co.  v.  Bodeman,  12  Mo.  App.  573.  ( 2 )  It 
was  error  to  instruct  the  jury  that  Buddenberg' s  intox- 
ication would  be  no  defense  to  the  action,  unless  they 
should  believe  from  the  evidence  that  he  was  so  intoxi- 
cated as  to  be  unable  to  exercise  the  care  and  prudence 
of  a  sober  man.  Fitzgerald  v.  Weston,  52  Wis.  537 ; 
Strand  v.  Railroad,  64  Mich.  216.  (3)  A  carrier  of 
passengers  is  not  an  insurer  of  their  safety.  Woods' 
Railway  Law,  sec.  296,  p.  1034 ;  Sawyer  v.  Railroad, 
37  Mo.  241 ;  Carroll  v.  Railroad,  68  N.  Y.  138 ;  Oaleno 
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T.  Fay,  16  111.  558  ;  Meier  v.  Railroad,  64  Pa.  St.  225 ; 
Fair  child  v.  Stage  Co,,  13  Cal.  509  ;  Keith  v,  Pinkham, 
43  Me.  601 ;  Simmons  v.  Steamboat  Co.,  97  Mass.  361. 
(4)  The  facts  in  this  case  rebut  any  inference  of  neo:li- 
gence  in  landing  at  the  wharfboat  inqnestion.  Lo/lus 
V.  Ferry  Co.,  84  N.  Y.  460 ;  Lajlin  v.  Railroad,  106 
N.  Y.  136  ;  Dougan  v.  Trans,  Co.,  56  N.  Y.  1 ;  Cleve- 
land V.  Steamboat  Co.,  68  N.  Y.  306 ;  Crocheron  v. 
Ferry  Co.,  56  N.  Y.  656.  (5)  The  plaintiff  must 
abide  by  the  case  made  by  her  petition,  and  she 
cannot  urge  that  the  wharfboat  was  not  lighted  when 
the  steamer  landed,  for  that  is  inconsistent  with,  and 
repugnant  to,  her  allegation  that  the  wharf  was  p^irtially 
lighted  by  the  light  on  the  steamer.  Knoop  v.  Kelsey, 
102  Mo.  291 ;  Ramsey  v.  Henderson,  91  Mo.  560 ;  Lenox 
V.  Harrison,  88  Mo.  491  ;  Bank  v.  Armstrong,  62  Mo. 
69  ;  Foley  v.  Alkire,  52  Mo.  317.  (6)  If  Buddenberg 
could  have  seen  there  were  no  rails  at  the  place  from 
which  he  fell,  if  he  had  looked,  but  did  not  look,  he  was 
negligent.  Butts  v.  Railroad,  98  Mo.  272 ;  Oleeson  v. 
Mfg.  Co.,  94  Mo.  201  ;  Yancey  v.  Railroad,  93  Mo.  433  ; 
Taylor  v.  Railroad,  86  Mo.  458 ;  Lenix  v.  Railroad,  76 
Mo.  86 ;  Powell  v.  Railroad,  76  Mo.  80 ;  Zimmermann 
T.  Railroad,  71  Mo.  476  ;  Hallihan  v.  Railroad^  71  Mo. 
113. 

P.  H.  Bierman,  Thos.  Thoroughman  and  J.  K. 
Hansbrough  for  respondent. 

(1)  This  suit  was  brought  and  tried,  as  falling 
under  what  is  generally  known  as  the  third  section  of 
the  damage  act,  being  section  4426  of  Revised  Stat- 
utes, 1889.  If  an  injury,  and  not  death,  had  ensued, 
Buddenberg  could  have  maintained  an  action  against 
defendant  for  the  wron  s  complained  of  in  the  petition. 
Elliott  V.  Railroad,  67  Mo.  272.  But  even  if  properly 
falling  under  the  second  section  of  the  damage  act,  it  is 
now  too  late  to  so  insist  for  the  first  time  in  this  court, 
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defendant  having  tried  the  case  on  the  theory  that  it 
came  under  the  third  section.  Bank  v.  Armstrong^  62 
Mo.  59;  Tetherow  v.  Hailroad,  98  Mo.  74;  Davis  c 
Brown^  67  Mo.  313  ;  McOonigle  v,  Daugherty^  71  Mo. 
259 ;  l^mith  v.  Culligan,  74  Mo.  388 ;  Holmes  v.  Braid- 
wood,  82  Mo.  610;  Bank  v.  Hatch,  98  Mo.  376. 
Furthermore,  if  this  cause  of  action  falls  under  the 
second  section,  yet,  as  the  verdict  is  not  in  excess  of 
the  amount  allowed  by  that  section,  the  verdict  is  not 
void ;  and  the  defendant  is  not  injured,  and  cannot 
complain.  In  re  Graham,  74  Wis.  450.  (2)  There 
was  no  error  in  giving  the  instruction  for  plaintiflF, 
bearing  on  Bqddenberg's  intoxication.  (3)  A  carrier 
of  passengers  is  bound  to  use  all  the  care,  caution  and 
prudence  that  human  skill  and  foresight  can  bring  to 
his  aid  ;  must  use  the  highest  degree  of  foresight,  knowl- 
edge, skill  and  care  ;  and  is  liable  for  the  least  degree  of 
negligence.  Lemon  v.  CJianslor,  G8  Mo.  340 ;  Leslie  v. 
Hailroadj  88  Mo.  55 ;  Hutchison  on  Carriers,  sees. 
500-504.  (4)  If  plaintiff's  instructions  were,  in  any 
manner,  defective  or  obscure,  such  defects  and  obscuri- 
ties were  abundantly  supplied  in  defendant's  instruc- 
tions ;  and  when  the  instructions,  taken  together,  present 
the  issues  fairly,  there  can  be  no  just  claim  of  injury, 
and  ^e  verdict  will  not  be  disturbed.  Owens  v.  Bail- 
road,  95  Mo.  170;  Edlly  v.  Railroad,  94  Mo.  600; 
Henschen  v,  O^Bannon,  56  Mo.  289  ;  Marshall  v.  Ins, 
Co.,  43  Mo.  586  ;  Vinegar  Co.  v.  Guggemos,  98  Mo.  391 ; 
Barry  v.  Railroad,  98  Mo.  62  ;  La  Rimer e  v.  La  Riviere, 
97  Mo.  80;  Bank  v.  Hatch,  98  Mo.  376.  (5)  Defend- 
ant's fifth  point,  to-wit :  "  If  it  was  too  dark  for  Bud- 
denberg to  see  where  he  was  going,  he  was  negligent  in 
walking  to  the  place  he  fell  in  ;  and,  if  he  could  have 
seen  there  were  no  rails  there,  had  he  looked,  but  did 
not  look,  he  was  negligent,"  is  so  entirely  original,  and 
so  thoroughly  overwhelming  in  its  logical  results,  that 
we  confess  ourselves  unable  to  fittingly  answer  it. 
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■  .        >  ' 

Black,  J. — The  plaintiff  brought  this  suit  to 
recover  damages  for  the  death  of  her  husband,  caused, 
it  is  alleged,  by  the  negligence  of  the  defendant. 

A  society  of  some  eight  hundred  or  a  thousand 
persons  chartered  the  defendant's  steamer  for  an  excur- 
sion on  the  fourth  of  July,  1887.  They  sold  to  William 
Buddenberg,  the  deceased,  the  right  to  maintain  a  bar 
and  restaurant  on  the  boat  and  pleasure  grounds.  The 
boat  returned  to  St.  Louis  that  night  between  ten  and 
eleven  o'clock,  and  landed  at  what  is  called  the  Diamond 
Joe  wharfboat,  which  was  a  different  place  from  which 
the  boat  departed  in  the  morning. 

The  wharfboat  was  a  long,  covered  structure, 
boarded  down  to  within  seven  feet  of  the  floor.  There 
were  two  oi>enings  on  the  river  side,  one  fourteen  feet 
wide  and  the  other  ten  or  twelve  feet  wide,  separated 
only  by  a  post.  The  small  one  was  down  the  river 
from  the  other,  and  was  constructed  so  as  to  be  closed 
with  guardrails,  but  the  rails  or  bars  were  down  when 
the  steamer  landed  and  discharged  her  passengers. 
There  were  guards  on  either  side  of  these  openings  to 
protect  persons  and  property.  The  gang  plank  was 
extended  from  the  steamboat  to  the  large  opening  of 
the  wharfboat. 

The  evidence  for  the  plaintiff  fended  to  sho^f  that 
the  electric  lights  of  the  steamer  were  turned  off 
immediately  after  the  passengers  had  landed ;  that 
there  were  then  no  lights  on  the  steamer  or  wharfboat, 
save  a  small  lantern  which  was  too  far  away  to  be  of 
any  assistance;  that,  at  the  time  the  electric  lights 
were  turned  off,  Buddenberg' s  barkeepers  and  waiters 
had  removed  most,  but  not  all,  of  his  goods  and  bar 
furniture  to  the  wharfboat;  that  Buddenberg  waa  on 
the  wharfboat  giving  diiections  as  to  loading  his  prop- 
erty on  a  wagon.  The  evidence  of  one  witness  for  the 
plaintiff,  taken  by  itself,  rather  tends  to  show  that 
Buddenberg  started  back  to  the  steamer,  and  in  doing 
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«o  missed  the  gang  plank  and  fell  oflE  at  the  opening 
designed  to  be  closed  by  guardrails.  The  great  mass 
of  the  evidence,  however,  is  to  the  effect  that  he  did  not 
start  back  to  the  steamer,  but  was  standing  or  moving 
about  close  to  the  opening  and  fell  over  and  was 
drowned. 

•  The  evidence  for  the  defendant  tends  to  show  that 
the  electric  lights  were  not  turned  oflE  until  Buddenberg 
had  all  of  his  effects  on  the  wharfboat ;  that  there  were 
three  lamps  on  the  steamer,  one  on  each  side  of  the 
gang  plank,  and  one  on  the  capstan,  and  that  there 
were  two  lights  on  the  wharfboat,  one  at  each  end. 
There  was  a  fair  moonlight,  but  another  steamer  at  the 
wharf  obstructed  that  light  at  this  landing. 

It  is  conceded  on  all  hands  that  Buddenberg  had 
been  drinking,  but  a  number  of  persons  say  he  had  full 
possession  of  his  faculties.  On  the  other  hand  a  num- 
ber of  witnesses  testified  that  he  was  drunk  to  a  stag- 
gering con  iition.  Two  persons  who  were  standing  at 
the  foot  of  the  gang  plank  say  he  stepped  around  or 
over  some  goods  lying  on  the  wharfboat  and  up  to  the 
post  between  the  two  openings  ;  that  he  sto  jd  there  for 
3.  moment  or  two  and  fell  over.  One  of  them  says  he 
made  a  noise  as  if  sick  at  the  stomach.  These  two  wit- 
nesses must  have  been  within  ten  or  fifteen  feet  of  him 
when  he  fell. 

As  the  plaintiff's  instruction  on  the  subject  of 
intoxication  is  made  the  ground  of  much  complaint,  we 
«et  it  and  one  given  at  the  request  of  the  defendant  out 
in  full. 

For  the  plaintiff :  "  Although  the  jury  may  believe, 
from  the  evidence,  that  Buddenberg  had,  during  the 
day,  been  drinking  beer  and  whiskey,  and  that  he  was, 
to  some  extentj  under  its  influence,  unless  they  further 
believe,  from  the  evidence,  that  he  was  so  intoxicated 
as  to  be  unable  to  exercise,  and  did  not  exercise,  the  care 
and  prudence  at  the  time  he  fell  into  the  river  that 
prudent  and  sober  men  situated  in  like  circumstances 
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as  he  was  would  ordinarily  exercise,  and  that  such  want 
of  care  on  his  part  directly  contributed  to  his  falling 
into  the  river  and  drowning,  then  such  intoxication,  if 
there  was  any,  is  no  defense  to  this  action,  and  does 
not  preclude  a  recovery  by  plaintiff  on  that  ground.'* 

For  the  defendant :  ^'  If  the  jury  believe,  from  the 
evidence,  that  William  Buddenberg,  at  and  shortly 
before  the  time  when  he  fell  into  the  river  from  the 
Diamond  Joe  wharfboat,  was  more  or  less  intoxicated, 
and  that  by  reason  of  such  intoxication  he  did  not  exer- 
cise the  care  and  prudence  ordinarily  exercised  by 
prudent  and  sober  men  in  such  a  place,  and  under  such 
circumstances  as  he  then  was,  and  that  such  intoxica- 
tion resulted  in  want  of  reasonable  care  on  his  part 
which  directly  contributed  to  his  falling  into  the  river 
and  being  drowned,  they  will  find  for  the  defendant." 

1.  Intoxication  on  the  part  of  the  deceased  will 
not,  as  a  matter  of  law,  establish  the  charge  of  contrib- 
utory negligence  set  up  in  the  answer  ;  but  it  is  a  fact 
from  which  contributory  negligence  may  be  inferred. 
The  weight  of  such  evidence  depends  much  upon  the 
degree  of  intoxication,  but  drunkenness  to  any  degree 
is  a  fact  which  should  be  considered  on  the  question  of 
contributory  negligence.  1  Shear.  &  Red.  on  Neg. 
[4  Ed.  ]  sec.  93;  Beach  on  Cont.  Neg.  [1  Ed.]  sec.  66; 
Fitzgeraldy  Adm^x,  v.  Town  of  Weston,  62  Wis.  865. 
Of  course  intoxication  amounts  to  nothing  unless  it 
contributes  to  the  injury  or  death  complained  of. 

Omitting  the  last-mentioned  element,  the  plaintiflf  's 
instruction  is,  in  substance  and  effect,  this:  Though 
the  deceased  was  under  the  influence  of  whiskey  and 
beer,  yet  such  intoxication  is  no  defense  to  this  action, 
and  does  not  preclude  a  recovery,  unless  he  was  so 
intoxicated  as  to  be  unable  to  exercise  ordinary  care. 
The  tenor  and  effect  of  this  instruction  is  to  lay  the  evi- 
dence of  inebriation  on  the  part  of  the  deceased  out  of 
the  case,  unless  it  should  go  far  enough  to  satisfy  the 
minds  of  the  jurors  that  he  was  so  drunk  as  to  be  unable 
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to  exercise  ordinary  care.  This  is  clearly  not  the  law  ; 
for  the  fact  of  intoxication,  no  matter  to  what  extent, 
was  a  fact  to  be  considered  by  the  jury. 

The  question  then  is  whether  this  error  is  cured  by 
the  instruction  given  at  the  request  of  the  defendant. 
An  instruction  given  at  the  request  of  the  plaintiff  to 
the  effect,  that  the  fact  of  intoxication  is  not  conclusive 
evidence  of  contributory  negligence,  would  stand  in 
harmony  with  one  given  at  the  request  of  the  defendant 
to  the  effect  that  intoxication  to  any  extent  is  a  fact  to 
be  considered  with  the  other  evidence  and  from  which 
contributory  negligence  may  be  inferred.  But  we  can- 
not say  that  the  two  instructions  in  question  mean  this  ; 
for  the  plaintiff's  instrnction  makes  drunkenness  on  the 
part  of  the  deceased  count  for  nothing,  unless  it  reached 
such  a  degree  as  to  render  him  incapable  of  exercising 
ordinary  care.  The  instructions  are,  therefore,  conflict- 
ing, for  they  embrace  within  the  facts  stated  inconsistent 
propositions  of  law.  As  it  cannot  be  told  which  instruc- 
tion the  jury  followed,  the  judgment  must  be  reversed 
for  this  error. 

The  question  of  contributory  negligence  on  the  part 
of  the  deceased  is  a  vital  one  in  this  case,  and  the 
instinictions  on  that  subject  should  be  clear  and  free 
from  any  legal  objection. 

2.  The  court  instructed  as  to  the  measure  of 
dannages  on  the  theory  that  the  cause  of  action  is  based 
on  section  2122,  Revised  Statutes,  1879,  and  under  the 
instruction  the  jury  returned  a  verdict  for  $4,000.  The 
defendant,  having  excepted  to  this  instruction,  now 
insists  that  the  cause  of  action  comes  under  section 
2121,  so  that  the  damages  are  fixed  at  $5,000.  The  first 
clause  of  the  last-named  section  gives  a  cause  of  action 
where  any  person  shall  die  from  an  injury  ^'resulting 
from  or  occasioned  by  the  negligence  *  *  *  of  any 
master,  pilot,  engineer,  agent  or  employe,  whilst  run- 
ning, conducting  or  managing  any  steamboat,  or  any  of 

Vol.  108—20 


Digitized  by 


Google 


402  SUPREME  COURT  OF  MISSOURI, 

Buddenberg  v.  The  Chouteau  Trans.  CJo. 

the  n.-  Jiinery  thereof."  The  petition  is  based  upon  the 
theory  that  defendant  negligently  landed  the  deceased 
at  an  unsafe  place,  and  negligently  turned  off  the  lights 
of  the  steamer  and  thus  left  the  wharfboat  in  darkness 
before  he  had  time  to  get  away  with  his  effects.  It  was 
certainly  the  duty  of  the  defendant  to  furnish  the  pas- 
sengers a  safe  landing  place  and  to  furnish  lights  to 
enable  them  to  get  off  with  their  property,  the  passen- 
gers using  ordinary  care.  These  were  some  of  the  duties 
devolved  upon  the  defendant  and  its  servants  in  ^'con- 
ducting and  managing"  the  steamboat.  The  cause  of 
action,  we  conclude,  comes  under  section  2121.  As  to 
whether  the  defendant  could  demand  a  reversal  for  this 
error,  wk3  express  no  opinion,  but  have  made  these 
observations  in  view  of  another  trial. 

3.  It  seems  some  wharfboats  have  guards,  and 
others  do  not.  This  boat  did  have  them,  and  that  of 
itself  would  tend  to  cause  persons  to  rely  upon  them, 
and  whether  it  was  negligence  on  the  part  of  defendant 
in  failing  to  see  that  the  rails  were  up  at  the  place  where 
the  deceased  fell  off  is  a  proper  question  for  the  jury. 

What  relation  existed  between  the  defendant  and 
the  owner  of  the  wharfboat  does  not  appear,  nor  do  we 
think  it  material.  The  defendant  elected  to  land  its 
passengers  at  this  wharf.  The  deceased  had  no  choice 
in  selecting  the  place  of  landing,  and  his  contract 
required  the  defendant  to  furnish  a  safe  landing  place. 
The  defendant  by  landing  its  passengers  at  this  place 
made  the  wharfboat  a  part  of  its  own  means  of  landing, 
and  is  liable  to  its  own  passengers  the  same  as  if  it  had 
owned  the  wharfboat.  Such  is  the  rule  in  regard  to 
railroad  stations,  and  we  see  no  reason  why  it  should 
not  apply  to  steamboat  landings.  Hutchison  on  Car- 
riers, sec.  514. 

There  is  also  evidence  tending  to  show  negligence 
in  not  keeping  up  the  lights  long  enough  to  enable  the 
deceased  to  get  his  goods  and  bar  furniture  landed  and 
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loaded  on  his  wagon.  There  was  much  conflict  in  the 
evidence  on  the  foregoing  issues  of  fact,  but  it  is  not  our 
province  to  find  the  facts.  That  duty  belongs  to  the 
jury.  The  judgment  is  reversed  and  the  cause  remanded. 
All  concur. 


McGuiRE,  Administrator,  v.  Allen,  Appellant. 


IN  BANC. 


8. 


4. 


Married  Woman's  Act:  husband's  reduction  to  possession 
OF  wipe's  personalty.  Under  Revised  Statutes,  1S79,  section 
8296,  the  husband  can  reduce  his  wife's  personalty  to  possession 
only  by  procuring  her  written  assent  thereto. 

: :  blank  indorsement  of  checks.    The  mere  blank 


indorsement  by  the  wife  of  p,  check  for  money  due  her  and  delivery 
of  the  cheok  to  her  husband  does  not  constitute  a  sufficient  written 
assent  within  the  meaning  of  the  statute. 

:  wife's  parol  gift.    A  husband  cannot  rxjquire  his  wife's 


separate  statutory  personalty  by  her  parol  gift. 

SALE  BY  viFE  TO  HUSBAND.    Whether  the  wife  may,  for  a 


valuable  consideration,  seU  and  transfer  such  estate  to  her  husband 
in  the  manner  she  can  to  a  third  person,  not  decided. 

i>.      The  Contract  created  by  a  blank  indorsement  is  an  implied  one, 
and  may  be  explained  by  parol. 

Appeal  from  Jackson  Circuit  Court. — Hon.  J.  H. 
Slover,  Judge. 
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Affibmed. 

J.  C  Wallace  and  Wash.  Adams  for  appellant. 

( 1 )  By  the  common  law  husband  and  wife  are 
one  i)er8on,  and  that  person  is  the  husband.  A  married 
woman  under  that  law  cannot  legally  make,  indorse  or 
accept  notes  or  bills,  as  acting  for  herself.    1  Pars,  on 
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Notes  &  Bills  [2  Ed.]  p.   78.     (2)    The  common  law 
has  been  modified  by  statute  in  this  state   so  that  with 
reference  to  her  property,  real  and  personal,  a  female,, 
married  or  single,  is  now  on  full  equality  with  a  male, 
except  in  a  few  particulars  defined  by  statute  ;  save  in 
this   respect   the   difference   in  sex  is    utterly   imma- 
terial.   Blair   v.    Railroad,    89  Mo.    383;    Brown  v. 
Bowen,  90  Mo.  190 ;  Morrison  v.  Thistle,  97  Mo.  60L 
( 3 )    Even  if  the  court  should  hold  that  the  wife  cannot 
transfer  to  her  husband  any  of  her  statutory  separate 
estate  except  by  writing,  yet  the  case  below  was  wrongly 
decided  because  the  blank  indorsement  by  the  wife  of 
the  check  in  controversy  was  a  sufiicient  writing  under 
the  statute.    First.    A  bank  check  is  the  appropria- 
tion of   the    amount   of  mon^y  therein  named  to  the 
holder.     Chouteau  «.  Rouse,  66  Mo.  65 ;  Priest  ».  Wayy 
87  Mo.   30.   31.     Second,     The  indorsement    in    blank 
by  Mrs.  Allen  and  delivery  to  her  husband  vested  title 
in  him.     ''A  blank  indorsement  constitutes  by  itself  a 
complete  and  perfect  transfer  of  the  interest  in  the  bill,, 
and  without  the  addition  of  any  other  words  will  vest 
the  right  of  action  and  all  other  rights  in  the  transferee 
and  subsequent  holders,  though,  if  the  transferee  were 
a  mere  agent,  his  principal  may  interfere."     Chitty  on 
Bills,    229,  230 ;    Moore   v,  Pendleton,    16    Ind.    481 ;, 
Palmer  v.  Bank,  78  111.  380 ;  B.  Co.  v.  Bailey,  18  La^ 
Ann.  676;  Ex  parte  Two  Good,  19  Vesey,  229 ;  Odcll  v. 
Preshury,  13  Mo.  330.     (4)     ''Those  things  which  the 
law  implies  respecting  a  blank  indorsement,  viz. :    That 
the  title  to  the  instrument  and  its  cohtents  are  trans- 
ferred, and  that  the  transferee  assumes  the  obligation 
of  an  indorser,  are  as  much  part  of  the  indorsement  as 
though  written  in  express  terms.     What  is  implied  in 
an  express  contract  is  as  much  a  part  of  it  as  what  is 
expressed."     Bishop    on    Con.    [Enlarged    Ed. J    sees. 
241-265.     "Undoubtedly  necessary    implication    is  as 
much  a  part  of  an  instrument  as  if  that  which  was  so 
implied  was  plainly  expressed."    Hudson  Co.  v.  Coat 
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Co.,  8  Wall.  276.  (5)  Parol  evidence  of  the  declara- 
tions of  Mrs.  Allen  was  admissible  for  the  following 
reasons :  jFirst.  Because  they  were  declarations  against 
interest.  Second.  They  tended  to  show  she  indorsed 
and  delivered  the  check  to  her  husband.  Third.  They 
tended  to  show,  if  this  were  at  all  material,  that  the 
gift  was  her  voluntary  act,  and  not  the  result  of  undue 
influence.  Smith  v.  Wilton,  69  Mo.  458 ;  Wynn  v.  Corj/, 
48  Mo.  346 ;  Dicker  son  v.  Chrisman,  28  Mo.  134 ;  Hobb  v. 
Schmidt,  35  Mo.  290  ;  Anderson  v.  McPike^  86  Mo.  293 ; 
Gavin  V.  Smith,  24  Mo.  221. 

TT.  J.  Ward,  also,  for  appellant. 

( 1 )  A  blank  indorsement  of  a  check  or  note  vests 
in  the  holder  2i  prima  facie  title  of  ownership  to  sell  it 
and  dispose  Of  it  as  he  pleases.  Odell  v.  Presbury,  13 
Mo.  331 ;  Bank  v.  Bank,  71  Mo.  183  ;  Sterling  v.  Bender, 
7  Ark.  201 ;  Wilkinson  v.  Nicklin,  2  Dall.  396  ;  McDon- 
ald V.  Bailey,  14  Me.  101.  (2)  The  usual  way  that 
negotiable  jKiper  is  transferred  is  by  writing  the  payee's 
name  in  blank  upon  it.  1  Daniels  on  Negotiable  Ins. 
£3  Ed.  ]  sec.  688&. 

Jo7m  iV.  Southern  and  Gates  &  Wallace  for 
respondent. 

( 1 )  Under  Revised  Statutes,  1879,  section  3296,  in 
order  to  convey  the  title  from  the  wife  to  the  husband 
she  must :  First.  Give  her  assent.  Second.  The  assent 
must  be  express  ( not  implied ).  Third.  The  terms  of 
the  assent  must  be  set  out.  Fourth.  The  assent  must  be 
in  writing.  Fifth.  The  assent  must  give  full  author- 
ity to  the  husband  to  sell,  incumber  or  otherwise 
disi>ose  of  the  same  for  his  own  use  and  benefit.  ( 2 )  It 
was  the  obvious  intent  of  our  legislature  to  restrict 
within  the  narrowest  limits  the  power  of  the  husband 
over  the  wife's  personalty,  and  he  cannot  sell,  incumber 
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or  otherwise  dispose  of  the  same  for  his  own  use  and 
benefit,  except  by  the  express  assent  of  his  wife  in 
writing,  setting  forth  the  terms  and  the  f uU  authority 
to  so  dispose  of  it.  Nothing  can  be  implied  ;  nothing 
which  is  omitted  can  be  supplied  by  parol.  Boughton 
V.  Brandj  94  Mo.  169 ;  Rodgers  t).  Bank^  69  Mo.  560  ; 
McCoy  V.  Bgatt,  80  Mo.  130 ;  Oilliland  v,  Oillilandy  96 
Mo.  522;  Blair  v.  Railroad,  89  Mo.  383.  (3)  Where 
a  statute  designed  to  protect  the  wife  points  out  any 
particular  mode  of  transferring  her  property,  that  mode 
must  be  followed.  Oilliland  v.  Oilliland,  96  Mo.  522 ; 
Parker  v.  Wimberly,  78  Ala.  64;  Beene'^s  Heirs  v. 
RandaWs  Heirs,  23  Ala.  514  ;  Montgomery  v.  Scott,  61 
Miss.  409;  Jones  v.  Fisk,  9  S.  &  M.  (17  Miss.)  144; 
Simms  v.  Ray,  96  N.  C.  87  ;'  Wingo  v.  Parker,  19  S.  C. 
9 ;  Briggs  v.  Titus,  7  R.  I.  441 ;  Nissley  v.  Heisey^  78 
Pa.  St.  418  ;  Huffman  v.  Huffman,  118  Pa.  St.  58.  (  4 ) 
An  indorsement  in  blank  by  a  ^^r^onsui  juris  is  at  once 
a  transfer  and  a  contract ;  it  is  an  irrevocable  authority  in 
anyone  to  fill  up  the  blank,  and  makes  the  paper  pay- 
able to  barrier  and  negotiable  by  delivery.  Benj.  Chal- 
mers, Bills  and  Notes,  p.  126 ;  Randolph,  Com.  Paper, 
sec.  16 ;  Hunter  v,  Bempstead,  1  Mo.  67.  At  common 
law  a  married  woman  could  not  validly  indorse  a  note 
or  check  unless  her  husband  consented,  wheir  it  became 
his  act.  Evans  t).  Secrist,  3  Ind.  545 ;  Bank  v.  Joy,  41 
Me.  568 ;  Stevens  v.  Beals,  10  Gush.  291 ;  Mudge  v. 
Bullock,  83111.  22;  Menkins  v.  Heringhi,  17  Mo.  297; 
McLean  v,  Weidmeyer,  25  Mo.  364.  And  the  wife  is 
not  bound  by  the  contracting  part  of  the  indorsement 
in  the  absence  of  enabling  statutes,  as  anyone  not  labor- 
ing under  a  disability  would  be.  Moreau  v,  Bronson, 
37  Ind.  195 ;  Flanders  v.  Abbey,  6  Biss.  16  ;  Phillips  v. 
Wicks,  45  How.  Pr.  477.  ( 5 )  The  indorsement  to  the 
defendant  of  the  check  was  not  such  a  writing  as  gave 
him  full  authority  to  sell,  incumber  or  otherwise  dis- 
pose of  it  for  his  own  use  and  benefit.  It  was  an  equiv- 
ocal act  consistent  with  several  other  interpretations. 
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and  did  not  constitute  such  an  unequivocal  assent  in 
writing  as  the  law  requires.  Franc  v.  Nirdlinger^  41 
Oh.  St.  298;  Farmer' s  Ea^r.  ^.  Farmer,  39  N.  J.  Eq. 
211 ;  Barmxm  v.  Renfrew^  84  Mo.  332 ;  GlarTc  v.  ClarJc^ 
86  Mo.  114 ;  Pike  v.  Baker,  53  111.  163 ;  Drury  v.  Bris- 
cow,  42  Md.  154. 

Thomas,  J. — Black,  J.,  delivered  the  opinion  on 
behalf  of  the  majority  of  the  judges  of  division  number 
1  in  this  case,  as  follows  : 

'' William  McGuire,  as  the  administrator  of  the 
estate  of  Mrs.  Susan  Allen,  brought  this  action  against 
William  Allen,  the  husband  of  the  deceased,  to  recover 
the  proceeds  of  a  check. 

''The  facts  are  these :  Mrs.  Allen  was  a  daughter  of 
Robert  Daniels  who  died  in  1883,  and  his  heirs  consti- 
tuted Mr.  Anderson  a  trustee  to  settle  the  estate.  On 
August  28,  1883,  the  trustee  paid  Mrs.  Allen  $4,556  on 
account  of  her  distributive  share  of  her  father's  estate 
by  a  check  payable  to  her  order.  The  trustee  handed 
this  check  to  her  husband,  the  defendant,  and  he  took 
it  home  and  gave  it  to  her.  She  signed  her  name  on 
the  back  of  the  check  and  then  gave  it  back  to  him. 
He  deposited  the  same  in  his  own  name  and  used  the 
proceeds.     She  died  in  1886. 

'^The  evidence  shows  that  Mrs.  Allen,  at  the  time 
she  handed  the  check  to  her  husband  told  him  to  deposit 
it  in  his  own  name  so  McGuire  and  the  Parker  heirs 
could  not  get  the  money.  McGuire,  who  is  the  admin- 
istrator suing,  was  her  son  by  a  former  marriage,  and 
the  Parker  heirs  were  children  of  her  deceased  daughter 
by  such  former  marriage.  There  is  much  other  evi- 
dence to  the  effect  that  Mrs.  Allen  stated  on  several 
occasions  that  she  had  given  the  check  or  money  to  the 
defendant,  that  he  had  been  a  good  husband  to  her, 
that  the  money  belonged  to  him,  and  he  could  do  with 
it  as  he  pleased,  that  McGuire  had  not  treated  her  right, 
and  she  did  not  want  him  to  have  any  of  it.     Some  of 
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these  statements  were  made  at  a  time  when  the  defend- 
ant was  using  part  of  the  money  in  building  a  house 
upon  his  own  land,  as  we  understand  the  evidence. 

''Section  3296,  Revised  Statutes,  1879,  first  declares 
that  any  personal  property  including  rights  in  action, 
which  may  have  come  to  a. married  woman  during  the 
coverture  by  bequest,  gift,  inheritance,  etc.,  shall  be  and 
remain  her  separate  property  under  her  sole  control,  et<*., 
and  then  provides:  'This  section  shall  not  aflfect  the 
title  of  any  husband  to  any  personal  property  reduced 
to  his  possession,  with  the  express  assent  of  his  wife ; 
provided  that  such  personal  property  shall  not  be  deemed 
to  have  been  reduced  to  possession  by  the  husband  by 
his  use,  occupancy,  care  or  protection  thereof,  but  the 
same  shall  remain  her  separate  property,  unless,  by  the 
t«rms  ot  said  assent  in  writing,  full  authority  shall  have 
been  given  by  the  wife  to  the  husband  to  sell,  incumber 
or  otherwise  dispose  of  the  same  for  his  own  use  and 
benefit.' 

"1,  This  section  of  the  statute,  as  has  been  of  ton 
said,  produced  a  radical  change  in  the  law  in  respect  of 
the  right  of  the  husband  to  his  wife's  personal  property. 
It  secured  to  her  her  personal  property  and  choses  in 
action  free  from  any  claim  of  the  husband,  and  free 
from  process  of  law  for  his  debts,  except  for  his  debts 
created  for  necessaries  for  the  wife  and  family.  As  to 
all  her  personal  property  and  choses  in  action  she  is  in 
effect  2ifeme  sole^  and  the  common-law  right  of  the  hus- 
band to  reduce  her  property  to  his  possession  is  restricted 
to  the  method  pointed  out  in  the  statute.  As  said  by  this 
court  in  the  case  of  Rodger s  v,  Banic,  69  Mo.  560,  '  to 
put  an  end  to  all  investigations,  the  law  plainly  requires 
the  assent  of  the  wife  to  be  in  writing;'  and  when 
speaking  of  this  legislation  it  is  again  said  in  that  case : 
'It  is  the  obvious  intent  of  our  recont  legislation  to 
restrict  within  the  narrowest  limits  the  power  of  a 
husband  over  his  wife's  personalty.  Such  legislation 
may  lead  to  hardships,  as  it  does  apparently  in  the 
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present  case ;  but  the  judiciary  have  no  concern  with  the 
policy  or  impolicy  of  legislative  enactments.  The  legis- 
lature have  required  the  written  assent  of  the  wife  to  the 
husband's  reductions  of  her  personal  property  to  his 
possession.'  Following  this  early  ruling  and  the  plain 
letter  of  the  statute  it  has  been  often  held  the  husband 
can  reduce  his  wife's  personalty  to  his  possession  in  one 
way  only,  namely,  by  procuring  her  written  assent^ 
BrougMon  v.  Brand,  94  Mo.  169 ;  Gilliland  v.  Oilli- 
landy  96  Mo.  522 ;  Hart  v.  Leete,  104  Mo.  315. 

'*  2.  But  it  is  insisted  the  blank  indorsement  of  this 
check  is  a  good  and  suflBcient  written  assent  on  the  part 
of  the  wife,  and  this  because  the  indorsement  of  com- 
mercial paper  in  blank  constitutes  a  complete  and  per- 
fect transfer  of  all  the  interest  of  the  indorser  and  vests 
in  the  indorsee  full  ownership  of  the  bill.  A  blank 
indorsement  of  a  bill  for  value  does  import  all  this 
and  more,  the  same  as  if  the  undertakings  were  written 
out  in  full.  These  implied  agreements  are  a  part  of  the 
<5ontract  created  by  the  blank  indorsement.  But,  as 
between  the  indorser  and  indorsee,  it  may  be  shown  the 
indorsement  was  upon  trust  for  some  special  purpose,  as 
from  a  principal  to  an  agent,  to  enable  him  to  use  the 
instrument  or  money  in  a  particular  way,  or  for  collec- 
tion merely.  1  Dan.  Neg.  Inst.  [2  Ed.]  sec.  721.  The 
indorsement  in  this  case  was  without  consideration,  and 
was  just  such  an  indorsement  as  would  have  been  proper, 
had  the  check  been  handed  to  the  husband  for  the  pur- 
pose of  collecting  the  money  for  the  wife.  The  mere 
indorsement  of  the  check  by  the  wife  and  delivery 
thereof  to  the  husband  is  not  an  express  assent  that  he 
may  collect  the  money  for  his  own  use  and  benefit. 
Franc  o.  Nirdlinger,  41  Ohio  St.  298. 

"Our  statute  still  allows  the  husband  to  reduce  his 
wife's  i)ersonal  property  to  his  possession,  but  this  only 
with  her  eiTpr^^^  assent.  The  word  express  is  used  in 
its  ordinary  legal  signification  in  contradistinction  to 
im(plied;  as   express   warranty,   an  express  contract. 
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But  the  statute  goes  further  and  says  the  tenns  of  this 
express  assent  must  be  in  writing  and  give  the  husband 
full  authority  to  sell,  incumber  or  otherwise  dispose  of 
the  property  for  his  own  use  and  benefit.  It  is,  there- 
fore, clear  that  implied  agreements,  whether  arising  from 
a  blank  indorsement  or  otherwise,  do  not  satisfy  the 
demands  of  this  statute.  The  terms  of  the  assent  must 
be  set  forth  in  the  writing  giving  the  consent,  and  that 
was  not  done  in  this  case. 

"3.  An  instruction  was  asked  by  the  defendant 
based  upon  the  theory  that  Mrs.  Allen  could  and  did 
make  a  parol  gift  of  the  check  to  her  husband,  which 
instruction  was  i  ef  used.  There  was  evidence  to  support 
the  instruction,  so  the  question  is  whether  a  parol  gift 
by  her  conferred  upon  him  a  full  and  complete  title  to 
the  check  and  the  money  it  represented. 

"It  seems  to  be  well-settled  law  that  a  married 
woman  may  bestow  her  separate  property  in  equity  by 
appointment  or  otherwise  upon  her  husband  as  well  as 
upon  a  stranger.  2  Story  Eq.,  sec.  1395.  But  courts  of 
equity  always  examine  such  a  transaction  with  great 
care  and  caution  to  see  that  the  wife  acted  from  her 
own  will  and  wish,  and  not  from  any  undue  influence. 
Says  Schouler :  '  While  instances  of  gifts  or  voluntaiy 
conveyances  from  husband  to  wife  are  most  commonly 
considered,  gifts  from  wife  to  husband  are  by  no  means 
rare.  But  in  the  latter  instance  fraud  or  undue  influence 
may  be  reasonably  suspected ;  and  transactions  of  this 
sort  are  scrutinized  by  the  courts  vdth  great  care. 
Before  the  wife's  separate  use  was  established  in  chan- 
cery, little  or  no  occasion  could  a.ise  for  the  wife  to 
bestow  her  personal  property  upon  her  husband,  for  the 
law  sufliciently  bestowed  it  without  her  aid.'  Schouler 
on  Hus.  &  Wife,  sec.  390.  Our  statute  before  quoted 
secures  to  the  wife  her  choses  in  action  and  personal 
property  and  declares  that  the  same  shall  remain  her 
separate  property  and  under  her  sole  control.  This 
statute,  however,  according  to  its  own  terms,  does  not 
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affect  the  title  of  the  husband  to  any  of  the  wife's  per- 
sonal property  reduced  to  his  possession  with  her  express 
written  assent.  The  question  then  is  whether  the 
husband  can  acquire  his  wife's  separate  statutory  prop- 
erty by  a  parol  gift,  and  we  conclude  he  cannot,  and  for 
these  reasons :  He  cannot  acquire  it  by  reducing  it  to 
his  possession  with  her  parol  consent.  Now  it  is  difficult 
to  draw  any  distinction  between  a  parol  gift  of  personal 
property  by  the  wife  to  the  husband  and  a  reduction  of 
the  same  property  to  his  possession  with  her  parol 
assent.  The  one  being  prohibited  by  the  statut^e,  the 
other  must  be  prohibited  ;  for  there  is  no  real  or  sub- 
stantial difference  between  the  two  transactions.  In 
construing  and  applying  this  statute  we  must  look  to 
the  substance  of  the  particular  transaction  and  not 
simply  to  the  name  by  which  it  may  be  called.  To 
attempt  to  build  up  any  distinction  between  a  parol  gift 
by  the  wife  to  her  husband  and  a  reduction  of  her 
property  to  his  possession  with  her  parol  assent  is  to 
break  down  and  destroy  the  statute.  The  statute  may 
and  in  this  case  appears  to  work  out  a  hardship,  but  the 
remedy  is  with  the  legislature. 

"As  to  whether  the  wife  may,  for  a  valuable  consid- 
eration, sell  and  transfer  her  statutory  separate  property 
to  her  husband  in  the  manner  and  by  the  means  that  she 
may  sell  and  transfer  it  to  a  third  person  we  express  no 
opinion,  for  that  is  not  the  case  in  hand.  The  judgment 
must  be  and  is,  therefore,  affirmed." 

Full  argument  was  had  before  the  court  in  hanc^ 
and,  after  careful  examination  of  the  questions  involved, 
we  adhere  to  the  result  reached  in  division  number  1,  as 
well  as  the  reasoning  upon  which  the  result  was  reached. 
The  most  perplexing  problems  the  courts  have  to  deal 
with  grow  out  of  the  property  rights  of  husband  and 
wife,  owing  to  their  close,  confidential  and  business 
relations.  The  possession  of  personal  property  by  one 
is  usually  the  possession  by  the  other,  so  far  as  appear- 
ances go. 
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Judicial  history  teaches  that  husband  and  wife  can, 
with  great  facility  and  plausibility,  impress  transactions 
between  themselves  with  that  legal  eflFect  which  their 
interest  or  caprice  may  dictate.  And  it  was  no  doubt 
this  consideration  that  impelled  the  legislature  to  enact 
the  statute  referred  to  in  Judge  Black's  opinion 
herein. 

Very  able  and  exhaustive  arguments  have  been 
presented  to  show  that  the  indorsement  in  blank  of  a 
bill,  bond  or  note  by  a  wife,  and  delivery  thereof  to  her 
husband,  meets  the  requirements  of  the  statute.  We 
do  not  think  so.  Without  attempting  to  state  what  the 
writing  required  by  the  statute  must  be  in  form  and 
substance  in  alL  cases,  we  will  say  that  it  must  unequiv- 
ocally  transfer  the  title  to  the  property  of  the  husband. 
And  it  is  evident  a  blank  indorsement  of  negotiable 
paper,  giving  it  the  full  effect  the  law  attaches  to  it,  is 
not  such  a  writing ;  for  it  is  conceded  that  the  contract 
created  by  a  blank  indorsement  is  an  implied  one,  and 
may  be  explained  by  parol.  If  it  should  be  held  that 
an  indorsement  and  delivery  of  negotiable  paper  was  a 
writing  within  the  meaning  of  the  statute,  the  very 
3vils  the  legislature  intended  to  remove  would  still 
remain.  If  it  was  found  to  be  to  the  interest  of  the 
parties  to  say  it  was  an  absolute  transfer  of  the  title, 
they  could  say  that ;  if  it  was  to  their  interest  to  say 
that  the  indorsement  and  delivery  to  the  husband  was 
merely  to  authorize  him  to  collect  the  money  for  the 
wife,  they  could  say  that,  and  in  either  case  it  would 
be  a  diflBcult  matter  to  contradict  them.  The  best 
interests  of  husband  and  wife,  and  their  creditors  and 
others  dealing  with  them,  require  some  fixed  rule  by 
which  their  rights  can  be  ascertained  and  adjudicated. 

The  judgment  is  aflBrmed.  All  concur,  except 
Barclay,  J.,  who  dissents. 
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Barclay,  J.  (  dissenting). — This  case  has  consider- 
able importance.  It  directly  involves  (among  other 
issues  of  law )  the  proper  interpretation  of  a  large  class 
of  indorsements  of  commercial  paper. 

I.  Viewing  it,  first,  from  the  standpoint  taken  in 
the  foregoing  opinions,  is  the  contract  of  indorsement 
an  express  or  implied  one?  It  is  held  therein  to  be 
implied  only,  and  the  result  is  made  to  turn  on  that 
distinction.  It  is  held  that  a  wife's  indorsement  to  her 
husband  of  a  check  drawn  to  her  order  (and  which, 
admittedly,  represented  her  separate  property)  is  not 
an ''express  assent"  by  her  '4n  writing,"  conferring 
''full  authority"  "to  sell,  incumber  or  otherwise  dis- 
pose of  the  same  for  his  own  use  and  benefit." 

It  is  stated  that  a  bank  indorsement  "for  value 
does  import  all  this,  and  more  ;"  but  that  import  is  said 
to  be  ''implied,"  and,  because  not  "express,"  the 
indorsement  is  held  inoperative  to  pass  title  to  the 
indorsee  in  this  instance. 

An  indorsement  in  blank  has  always  seemed  to  me 
an  express  contract.  To  adopt  the  words  of  another : 
"  It  is  a  commercial  contract,  and  is  not  in  any  proper 
sense  a  contract  implied  by  the  law,  much  less  an 
inchoate  or  imperfect  contract.  It  is  an  express  con- 
tract, and  is  in  writing,  some  of  the  terms  of  which 
according  to  the  custom  of  merchants  and  for  the  con- 
venience of  commerce,  are  usually  omitted,  but  not  the 
less  on  that  account  perfectly  understood.  All  its 
terms  are  certain,  fixed  and  definite,  and,  when  neces- 
sary, supplied  by  that  common  knowledge,  based  on 
universal  custom,  which  has  made  it  both  safe  and  con- 
venient to  rest  the  rights  and  obligations  of  parties  to 
such  instruments  upon  an  abbreviation.  So  that  the^ 
mere  name  of  the  indorser,  signed  upon  the  back  of  a 
negotiable  instrument,  conveys  and  expresses  his  mean- 
ing and  intention  as  fully  and  completely  as  if  he  had 
written  out  the  customary  obligation  of  his  contract  in. 
full.    Martin  v.  Cole  {1SS1\  104  U.  S.  30. 
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The  language  just  quoted  was  applied  to  a  case 
where  the  point  of  decision  was  whether  or  not  the 
contract  (created  by  an  indorsement)  was  a  contract 
''in  writing."  It  was  held  that  it  was  in  all  its  psLrtB. 
That  case  has  since  been  eit^  approvingly  and  followed 
in  Falk  v.  Moehs  (1888),  127  U.  S.  697,  ^nA  DeWitt  . 
z.  Berry  ( 1890),  134  U..  S.  306. 

The  principle  underlying  Jfar^m  t?.  Cole  has  been 
recognized  in  Missouri  in  the  cases  excluding  evidence 
of  contemporaneous  verbal  agreements,  varying  the 
contract  of  indorsement.  Such  evidence  has  been 
rejected  bec>ause  that  contract  has  been  treated  as  if 
written  out  at  large.  Rodney  v.  Wilson  (1877),  67  Mo. 
123 ;  Beeler  v.  Frost  ( 1879 ),  70  Mo.  185 ;  Lewis  v. 
Dunlap  (1880),  72  Mo.  174;  Gardner  v.  Mathews 
(1884),  81  Mo.  627. 

In  those  jurisdictions  where  such  evidence  has  been 
admitted,  a  reason  assigned  therefor  has  been  that  the 
contract  of  indorsement  was  merely  an  implied  one, 
and,  hence,  that  a  different  verbal  agreement  by  the 
parties,  in  any  particular  case,  might  be  shown  without 
thereby  contradicting  a  writing.  Ross  v.  Espy  ( 1870 ), 
66  Pa.  St.  481,  and  Johnson  v.  Mariinus  ( 1827 ),  9 
N.  J.  L.  144,  are  types  of  rulings  to  that  effect.  The 
latter  has  been  overruled  by  Chaddock  v.  Vanness 
(1871),  35  N.  J.  L.  517. 

But  that  idea  has  not  been  received  fevorably  ia 
this  state,  as  the  group  of  our  home  decisions  above 
cited  will  show.  Those  cases  indicate  that  this  court 
then  regarded  an  indorsement  as  fully  expressing  the 
entire  agreement  it  is  admitted  to  "import."  Com- 
pare Halford  v.  Railroad {185l\  16  Adol,  &  E.  (N.  S.) 
442. 

The  adjective  "express"  is  defined  by  Worcester 
to  mean,  "given  in  direct  terms;  "definite;" 
"explicit;"  "plain;"  "manifest;"  and,  as  an  illus- 
tration of  these  meanings,  he  cites  this  quotation :  "By 
formal,  express  consent.    Hooker. ^^ 
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Web8ter  gives,  among  others,  these  definitions: 
"  directly  stated  ; "  "  clear  ;  plain ;  as,  express  consent." 
( The  italics  are  in  the  originals.)  Does  the  full  effect 
or  "import"  of  an  indorsement  in  blank  fall  within 
the  range  of  these  definitions  ?  It  seems  to  me  it  does. 
Such,  at  least,  is  the  significance  such  indorsement  has 
in  the  law  merchant,  though  it  seems  not,  at  present,  in 
the  law  of  husband  and  wife. 

II.  A  logical  and  necessary  deduction  from  the  con- 
clusion reached  by  my  brethren  is  that  an  ordinary 
indorsement  in  blank  of  commercial  paper  by  a  wife 
to  her  husband  (at  least  where  their  relationship  is 
exhibited  on  the  paper,  or  is  known  to  the  taker ),  does 
not  subject  her  ( with  respect  to  her  separate  statutory 
estate )  to  the  liability  of  an  indorser  to  subsequent 
indorsees. 

The  facts  here  are  that  the  check  was  paid  by  the 
banking  company  on  which  it  was  drawn,  in  accordance 
with  the  supposed  indorsement  by  the  payee. 

The  chedc  was  produced,  at  the  trial,  from  the  cus- 
tody of  a  third  party-  to  it,  and  then  appeared  duly 
indorsed,  as  has  been  stated.  The  inference  from  such 
a  state  of  facts  unexplained,  it  seems  to  me,  is  that  the 
indorsement  was  for  value ;  hence,  the  holder  was  enti- 
tled to  recover  upon  the  check,  according  to  its  terms. 
But  the  consideration  of  the  transfer  is  open  to  inquiry 
between  immediate  parties ;  and,  if  resort  be  had  to  the 
extrinsic  evidence  to  that  point  in  this  case,  it  discloses 
without  contradiction  that  the  wife  intended  the  trans- 
action as  a  gift  of  the  fund  in  question  to  her  husband  ; 
and  that  she,  likewise,  intended  to  prevent  its  reaching 
the  hands  of  those  to  whom  it  will  now  go  under  the 
final  rulings  herein.  That  evidence  aflinnatively  shows 
that  the  title  to  the  check  and  fund  was  intended  to 
pass  to  the  husband  absolutely,  as,  prima  facie^  it  did 
pass  by  the  indorsement. 

The  facts  in  question  occurred  in  August,  1883, 
after  the  act  of  that  year  ( Sess.  Acts,  1883,  ]>.    113 ). 
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relating  to  married  women,  took  effect.  The  latter 
added  to  section  3296  of  the  revision  of  1879,  as  quoted 
in  the  first  opinion  above,  the  following  language,  viz.: 
"And  any  such  married  woman  may,  in  her  own  name, 
and  without  joining  her  husband  as  a  party  plaintiff, 
institute  and  maintain  any  action,  in  any  of  the  courts 
of  this  state  having  jurisdiction,  for  the  recovery  of  any 
such  personal  property,  including  rights  in  action,  as 
aforesaid,  with  the  same  force  and  effect  as  if  such 
married  woman  was  a  feme  sole.  Any  judgment  for 
costs  in  any  such  proceeding  rendered  against  any  such 
married  woman  may  be  satisfied  out  of  any  separate 
property  of  sUch  married  woman,  subject  to  execution." 

Viewing  the  section  in  its  entirety,  what  is  its  true 
meaning  with  reference  to  the  point  of  present  differ- 
ence? "Reduction  to  possession"  is  a  phrase  well 
known  to  the  law.  A  husband,  under  the  common  law, 
might  have  reduced  such  a  piece  of  commercial  paper 
to  his  possession,  by  himself  indorsing  his  wife's  name 
thereon  and  negotiating  it,  as  well  as  by  other  acts  of 
his  own  towards  it.  The  statute  was  intended  to  pre- 
vent the  acquisition,  by  any  act  of  the  husband  alone, 
of  title  to  the  wife's  statutory  separate  property,  and 
to  exclude  the  inference  of  any  transfer  of  such  title  to 
him,  by  reason  of  any  act  of  his  (of  which  specific 
illustrations  are  mentioned,  namely  :  "By  his  use,  occu- 
pancy, care  or  protection  thereof"),  without  her 
" express  written  assent"  thereto;  but  it  seems  tome 
it  was  never  intended  to  deprive  her  of  the  full  enjoy- 
ment of  such  personal  property  by  interfering  with  its 
transfer  by  her  own  act,  if  taken  in  good  faith  and  of 
her  own  free  will. 

The  opinions  of  my  brethren  admit  that  she  might 
thus  dispose  of  her  equitable  sole  and  separate  estate 
of  this  nature,  even  to  her  husband ;  yet  they  declare 
she  cannot  do  the  like  with  such  separate  property  as 
this  statut-e  vests  in  her.  The  reason  for  such  a  distinc- 
tion, as  well  as  the  distinction  itself,  is  too  delicate  for 
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me  to  discern,  notwithstanding  tlie  able  efforts  to  point 
it  out. 

The  first  part  of  the  section  should  not  be  lost  sight 
of  ei^tirely,  in  so  close  a  scrutiny  of  the  proviso.  The 
prime  object  of  the  former  is  to  invest  the  wite  Mrith  the 
title  to  such  property  and  with  its  ''  sole  control.''  The 
right  to  dispose  of  it  by  honest  gift  or  otherwise,  as  she 
may  see  fit,  is  one  of  the  most  important  and  valuable 
incidents  of  complete  title  and  control.  She  has  the 
right  to  sue  for  it  alone,  and  should  be  conceded  the 
enjoyment  of  all  the  benefits  of  legal  owtlership. 

All  parts  of  the  section  should  be  given  full  force, 
if  possible.  Limitations  upon  her  rights  as  owner  should 
not  be  extended  by  construction,  beyond  the  plain  words 
of  the  law. 

In  Georgia,  under  a  statute  prohibiting  a  sale  by 
the  wife  to  her  husband,  without  an  approval  by  order 
of  court,  it  was  held,  that  a  ^ift  by  her  to  him  was  not 
within  the  inhibition.  Cam  v.  Ligon  (1883),  71  Ga. 
692.  That  decision  well  applies  the  principle  just 
stated. 

The  transfer  of  commercial  paper  to  the  husband 
in  this  case  by  the  wife's  regular  indorsement  in  blank 
does  jseem  to  me  a  reduction  to  possession  by  him 
withm"  the  meaning  of  our  statute. 

The  act  which  gave  the  transaction  life  and  legal 
vigor  was  her  act,  not  his. 

As  to  such^separate  estate,  her  indorsement  of  a  nego- 
tiable instrument  should  have  the  same  force  and  be 
attended  with  like  consequences  as  if  she  were  single. 

The  effect  of  the  ruhng  of  my  learned  associates 
api)ears  to  me  to  limit  both  her  rights  and  liabilities 
respecting  such  property  to  a  compass  too  narrow  to 
embrace  the  full  intent  and  meaning  of  the  law  on  the 
subject. 

These  are,  briefly,  some  of  the  reasons  that  have 
led  me  to  enter  this  respectful  dissent  from  the  conclu- 
sion announced  by  them. 

Vol.  108—27 
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{^    JJlj  DIVISION  ONE. 


Cities  of  Second  Class :  oroanization  ttndeb  oenbral  law  : 
DELINQUENT  TAX  SALES.  A  city  Organized  under  the  general  law 
as  a  city  of  the  second  class  has  the  rig^t  and  power  to  sell  lands 
at  tax  sale  for  the  delinquent  taxes  for  years  prior  to  such  organ- 
ization, as  well  as  for  those  that  became  delinquent  subsequent  to 
it.    ( R.  S.  1879,  sees.  4715, 4728.) 

The  city  can  enforce  the  collection  of 


such  taxes  in  the  manner  provided  by  Revised  Statutes,  1879, 
sections  4715,  4728,  or  suit  may  be  brought  in  the  name  of  tiie  city 
to  enforce  their  collection.    (R.  S.  1879,  sec.  4763.) 

8.     : :  .    The  general  law  which  provides  for  the 

collection  of  taxes  becoming  delinquent  before  the  change  of 
government  by  the  city  must  controL  Section  4825,  Revised 
Statutes,  1879,  has  reference  only  to  cases  not  provided  for  in  pre- 
ceding sections,  and  has  no  application  to  the  collection  of  delin- 
quent taxes. 

4.     : : :  bedemption.    The  city  auditor  in  making 

the  statement  of  the  amount  required  to  redeem  from  a  tax  sale 
must  include  therein  all  the  taxes  for  the  payment  of  which  the 
property  was  sold.    ( R.  S.  1879,  sees.  4784,  4741.) 

Appeal  from  Buchanan  Oircuit  Court — Hon.  O.  M. 
Spencer,  Judge. 

Affirmed. 

H,  K.  White  and  Ramey  &  Brown  for  appellant 

(1)  St.  Joseph  adopted  the  law  for  cities  of  the 
second  class,  April  9,  1885  (sec.  4626 ),  and  a  sale  under 
that  law  for  taxes  delinquent  under  the  old  charter  was 
as  to  those  taxes  void.  R.  S.  1879,  sec.  4728;  Laws, 
1887,  sec.  10,  p.  64.  The  remedy  for  all  taxes  levied 
and   delinquent   under  the  old  regime^  the  cause  of 
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action  wMch  had  accrued  as  to  them,  is  expressly  pre- 
served by  sections  4762  and  4825.  (  2 )  Since  the  power 
of  sale  under  section  4728,  and  the  right  to  redeem  under 
section  4741,  applies  only,  and  can  only  apply  by  the 
tenns  of  the  statute,  to  taxes  levied  and  delinquent 
under  the  second-class  law,  it  was  the  duty  of  the 
auditor  under  section  4742  to  furnish  a  statement  which 
should  include  only  the  taxes  of  1885,  the  first  levied 
•  and  to  be  collected  according  to  the  provisions  of  the 
second-class  law.  (3)  The  owner,  to  redeem,  must 
pay  not  only  *'the  amount  for  which  such  real  proi)erty 
was  sold,"  in  a  legal  sense,  of  course  (sec.  4741),  but 
X)enalties ;  and  all  other  state,  county  and  other  taxes 
subsequently  paid  by  the  purchaser,  memoranda  of 
which  (sec.  4740)  the  auditor  keeps.  It  is  only  after 
these  charges  alone  in  the  auditor's  knowledge  are 
certified  to  by  him,  that  the  owner  can  demand  a  certif- 
icate of  redemption.  Sec.  4442.  It  is  not  taxes  but 
redemption  money  that  the  owner  must  pay,  and 
without  a  statement  of  the  amount  he  is  powerless. 
Mandamus  is  proper  to  enforce  i)erformance  of  the 
auditor's  duty.    State  ex  rel.  v»  Letois^  76  Mo.  370. 

Lancaster y  Sail  &  PiJce^  also,  for  appellant. 

Ryan  &  MacDonald  for  respondent. 

(1)  The  peremptory  writ  was  properly  denied 
because  the  petition  of  relator  fails  to  show  affirmatively 
a  clear  and  undoubted  right  in  relator  to  the  relief 
prayed  for,  and  that  he  had  no  other  specific  or  ade- 
quate legal  remedy  for  the  enforcement  of  his  alleged 
rights.  High,  Ex.  Leg.  Rem.  [2  Ed.]  p.  15,  par.  10.  (2) 
The  duty  which  relator  seeks  to  impose  upon  thejauditor, 
respondent  herein,  is  a  different  duty  from  that  pre- 
scribed by  section  4742,  Revised  Statutes,  in  that  relator 
attempts  to  make  respondent's  office  quasi  judicial  and 
vest  him  with  a  discretion  as  to  what  statement  he  should 
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make.  By  said  section  4742  the  auditor  is  not  vested 
with  the  power  of  determining  whether  any  real-estate 
sale  was  valid,  or  whether  it  was  legally  sold  in  pursu- 
ance of  the  provisions  of  the  second-class  law,  but  must 
and  can  only  make  a  statement  from  his  books  of  the 
amount  necessary  to  redeem  property  from  the  sale. 
This  amount  is  provided  for  by  section  4741,  and  consists 
of  the  amount  for  which  the  land  was  sold,  the  penalties 
and  costs,  and  all  state,  county  and  municipal  taxes 
paid  by  the  purchasers.  R.  S.,  sees.  4741,  4742.  (3) 
Relator's  petition  shows  that  relator  at  all  times 
demanded  from  the  respondent  not  the  statement 
required  by  4742,  but  a  statement  limited  in  amount  to 
the  taxes  accruing  in  1885.  (4)  It  is  submitted  that, 
before  relator  is  entitled  to  relief,  he  should  have 
demanded  and  received  from  the  respondent  the  state- 
ment provided  for  in  section  4742,  without  limitation, 
and  which  his  petition  shows  was  offered  him,  and  then 
have  tendered  to  the  collector  the  amount  of  the  legal 
and  valid  taxes  against  his  property.  ( 5 )  Respondent 
insists  that  the  Kansas  City  court  of  appeals  cannot  pass 
upon  this  case,  but  that  it  is  a  proper  case  for  the 
supreme  court,  because,  in  order  to  determine  the  merits 
of  the  controversy,  it  is  necessary  for  the  court  to  con- 
strue the  revenue  laws  of  the  state  of  Missouri. 

Black,  J. — This  case  is  before  us  to  review  the  action 
of  the  circuit  court  in  sustaining  a  demurrer  to  an  alter- 
native writ  of  mandamus.  The  facts  are  these:  On 
the  ninth  day  of  April,  1885,  the  city  of  St.  Joseph 
abandoned  its  special  charter  and  organized  under  the 
general  laws  concerning  cities  of*  the  second  class.  On 
the  eighth  of  January,  1886,  the  city  became  the  pur- 
chaser of  eleven  lots  owned  by  the  plaintiff,  which 
were  sold  for  delinquent  taxes  for  1886  and  for  prior 
years.  Thereafter,  the  city  issued  a  certificate  of  pur- 
chase to  some  person,  but  to  whom  the  record  does  not 
disclose.    On  the  first  of  October,  1887,  the  plaintiff 
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demanded  of  the  defendant,  the  then  city  auditor,  a 
statement  of  the  amount  required  to  redeem  the 
property,  but  at  the  same  time  insisted  that  the  state- 
ment should  exclude  all  taxes  for  years  prior  to  1885. 
The  auditor  declined  to  make  out  a  statement  includ- 
ing only  the  taxes  for  1885,  and,  hence,  this  proceeding. 

The  plaintiff,  it  will  be  seen,  desires  to  redeem 
from  the  tax  sale  of  1885  by  paying  the  taxes  and  pen- . 
alties  for  that  year  only,  and  he  places  his  right  to  do 
this  on  the  ground  that  the  city  had  no  power  under 
the  general  law  to  sell  the  property  to  pay  delinquent 
taxes  for  the  prior  years,  and  that,  as  to  those  years, 
the  sale  was  and  is  void.  This  proposition  the  defend- 
ant disputes.  He  also  insists  that  he  possesses  no  judi- 
cial functions,  and,  under  the  law,  has  no  power  to 
determine  whether  the  sale  was  valid  or  invalid,  that 
his  duties  are  prescribed  by  law,  which  requires  him  to 
include  in  his  statement  the  taxes  for  the  prior  years. 

We  are  of  the  opinion  the  city  had  the  right  and 
I)Ower  to  sell  the  lots  at  the  tax  sale  of  1885  for  the 
delinquent  taxes  for  prior  years  as  well  as  for  that 
year. 

Prior  to  1875  nearly  if  not  all  the  cities  in  this  state 
were  governed  by  special  charters.  The  constitution  of 
that  year  made  it  the  duty  of  the  general  assembly  to 
provide  by  general  law  for  the  organization  and  classi- 
fication of  cities,  the  number  of  classes  not  to  exceed 
four,  and  to  make  provision  whereby  any  city,  existing 
by  special  charter,  could  elect  to  come  under  the  gen- 
eral law.  In  1877,  the  general  assembly  passed  such  a 
general  law,  which  was  carried  into  the  Revised  Stat- 
utes of  1879.  The  general  assembly  must  have  known 
that  there  would  be  delinquent  taxes  due  these  cities  at 
the  time  of  the  change  from  the  special  to  the  general 
law,  and  we  should  expect  to  find  some  provision  to  meet 
such  cases.  These  observations  must  be  kept  in  mind  in 
construing  the  general  law.  Section  4715  makes  it  the 
duty  of  the  auditor  in  extending  the  "land-tax  book" 
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to  enter  in  proper  columns  *'all  unpaid  delinquent 
taxes  and  special  assessments  on  each  lot  or  tract,^'  etc. 
The  book  thus  made  out  is  placed  in  the  hands  of  the 
collector,  and  he  proceeds  to  collect  the  taxes. 

Section  4728  declares:  *'0n  the  first  Monday  in 
October,  in  each  year,  the  city  clerk  shall  offer  at  pubUc 
sale,  at  his  oflBce  in  such  city,  all  real  property  on 
which  taxes  or  special  assessments  shall  remain  due  and 
unpaid,  and  such  sale  shall  be  made  for  and  in  payment 
of  the  total  amount  of  taxes  and  special  assessments, 
intei'est  and  costs  due  and  unpaid  on  such  real  property." 
This  section  is  broad  and  comprehensive,  and,  in  pro- 
viding that  the  sale  be  made  for  and  in  payment  of  the 
total  amount  of  taxes  and  special  assessments  due  on 
the  property,  it  includes  all  the  delinquent  taxes  and 
special  assessments  mentioned  in  section  4715.  If  there 
are  delinquent  taxes  for  prior  years  for  the  payment  of 
which  no  sale  has  been  made,  they  are  to  be  brought 
forward  and  constitute  a  part  of  the  taxes  for  which 
the  property  is  sold.  That  the  city  had  the  right  and 
power  to  sell  the  lots  at  the  tax  sale  of  1885  for  the 
delinquent  taxes  of  prior  years,  as  well  as  for  that  year 
we  have  no  doubt,  and  so  hold. 

This  conclusion  is  not  at  all  affected  by  section  4762, 
which  provides  that  where  any  sale  of  real  estate  shall 
be  discontinued,  or  where  any  real  estate  has  been  bid 
off  for  the  city,  and  also  where  taxes  have  become 
delinquent  i)ef ore  the  passage  of  this  article,  suit  may 
be  brought  in  the  name  of  the  city  to  enforce  the  collec- 
tion of  such  taxes.  This  section  furnishes  an  addi- 
tional remedy,  and  the  city  can  either  sell  the  property 
through  the  machinery  of  the  previous  sections,  or  it  can 
enforce  payment  of  the  taxes  by  suit. 

Nor  is  the  conclusion  before  expressed  affected  by 
section  4825,  which  provides,  in  substance,  that  the 
repeal  of  any  statute  by  this  article  shall  not  affect  any 
right,  lien  or  liability  accrued  previous  to  the  repeal, 
nor  affect  any  action  or  proceeding  pending  when  such 
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lejpesA  takes  eflfect;  "but  such  right,  lien  or  liability 
shall  be  enforced,  and  such  action  or  proceeding  shall 
be  carried  on  in  aU  respects  as  if  such  statutory  pro- 
vision had  not  been  repealed."  Let  it  be  conceded 
that  organizing  under  the  general  law  worked  a  repeal 
of  the  old  special  charter  within  the  meaning  of  this 
section,  still  that  section  must  be  construed  in  connec- 
tion with  tlie  whole  law.  When  the  general  law  pro- 
vides for  the  collection  of  taxes  becoming  delinquent 
before  the  change  of  government,  the  general  law  must 
control.  The  section,  in  saying  that  such  right,  lien  or 
liability  shall  be  enforced,  and  proceedings  carried  on  as 
if  there  had  been  no  repeal,  has  reference  to  those  cases 
for  which  no  provision  is  made  in  the  preceding  sec- 
tions. It  has  no  application  to  the  collection  of  delin- 
quent taxes,  for  the  general  law  makes  abundant 
provisions  for  the  collection  of  all  such  taxes. 

We  are  next  to  inquire  as  to  the  duty  of  the  audi- 
tor in  making  out  a  statement  of  the  amount  required 
to  redeem  under  the  circumstances  of  the  present  case. 
Section  4734  makes  it  the  duty  of  the  auditor  to  attend 
all  sales  of  real  property  made  by  the  city  clerk,  and  to 
keep  a  record  of  such  sales  in  a  book  provided  for  that 
purpose.  Under  the  direction  of  the  comptroller,  he 
muat  bid  in  such  property  for  the  city  as  is  not  sold  to 
others.  The  city  may  assign  its  bid,  and  give  to  any 
person  a  certificate,  who  will  pay  the  collector  "a  sum 
of  money  equal  to  the  amount  of  all  taxes,  interest  and 
costs,''  and  such  certificate  gives  the  holder  thereof  the 
rights  of  a  purchaser  at  the  tax  sale.  In  the  present 
case  the  city  bid  in  the  property,  and  thereafter  issued 
its  certificate  to  a  third  person  in  consideration  of  the 
payment  of  an  amount  equal  to  the  taxes  for  1885  and 
the  prior  years.  Section  4741  gives  the  owner  the  right 
to  redeem  within  a  designated  time,  "by  the  payment 
to  the  city  collector  of  the  amount  for  which  such  real 
property  was  sold,"  and  the  interest  and  penalties,  and 
the  amount  of  state,  county  and  other  taxes  paid  by  the 
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purchaser  after  the  date  of  the  certificate  issued  to  him. 
To  entitle  the  owner  to  redeem  he  must  procure  from 
the  auditor  **a  statement,  setting  forth  the  amonnt 
required  to  redeem,"  which  must  be  filed  with  the 
collector. 

Now  from  these  provisions  of  the  law  it  is  very 
clear  that  the  statement  issued  by  the  auditor  to  the 
person  desiring  to  redeem  must  include  all  the  taxes 
for  the  payment  of  which  the  property  was  sold.  If,  as 
in  the  present  case,  the  property  was  sold  for  the  taxes 
of  more  than  one  year,  then  all  such  taxes  must  be 
included  in  the  statement.  It  may  be  that  the  auditor 
could  be  required  to  give  a  statement  omitting  illegal 
taxes  by  a  proceeding  to  which  the  holder  of  the  certifi- 
cate is  made  a  party,  but  as  to  that  we  express  no  opin- 
ion. Here  the  city  had  the  right  to  and  did  sell  the 
property  for  delinquent  taxes  of  1886  and  for  prior 
years,  and  it  was  the  plain  duty  of  the  auditor  to 
include  all  such  taxes  in  his  statement. 

The  judgment  is,  therefore,  affirmed.    All  concur. 


lil_l?  The  State  v.  Potter,  AppellanL 


DFVTSION  TWO. 


1.  Criminal  Law :  practice  :  witness.  Where  a  witnesB  for 
the  state  in  a  criminal  prosecution  stated  that  she  had  been  but 
was  not  then  the  wife  of  the  defendant,  and  her  testimony  other- 
wise was  corroborative  not  only  of  what  was  proved  by  other 
witnesses  but  conceded  by  defendant,  it  will  be  held  not  to  have 
prejudiced  him.  ^ 

2.    :   FLIGHT.    While  the  flight  of  one  accused  of  crime  raises 

a  presumption  of  his  guilt,  yet  he  may  explain  it  upon  other 
grounds,  if  he  can,  and  in  such  case  it  is  for  the  jiuy  under  all  the 
circumstances  to  find  why  he  fled. 
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8. :  PRACTICE :  NEW  TRIAL.    A  new  trial  will  not  be  granted 

upon  the  ground  of   the   discorery  of  evidence  which  is  only 
cumulative. 


: : .    A  new  trial  will  not  be  granted  because 

of  the  discovery  of  statements  made  by  a  witness  after  the  trial 
tending  to  impeach  him. 


Appeal  from  Howell  Circuit  Court — Hon.  J.  F.  Hale, 

Judge. 

Affirmed. 

J.  W.  ZeT^elyvLudi  Silver  &  Brown  for  appellant. 

(1)  The  evidence  of  Mrs.  Potter  was  entirely 
irrelevant,  and  did  not  tend  even  to  prove  any  perti- 
nent hypothesis  or  issue  in  the  case  and  its  admission 
was  erroneous.  State  v,  Mlx^  15  Mo.  153  ;  State  v.  WoJf^ 
15  Mo.  168;  State  v.  Thomas^  99  Mo.  235.  (2)  The 
instruction  upon  the  subject  of  flight  was  wholly  unsup- 
ported by  the  evidence,  and  the  giving  of  it  constituted 
reversible  error.  Hose  v.  Spies ^  44  Mo.  20 ;  Quinli- 
van  V.  English^  44  Mo.  46 ;  McDermott  v.  Donegan, 
44  Mo.  85.  ( 3 )  The  motion  for  new  trial  should  have 
been  sustained  upon  the  ground  of  newly  discovered 
evidence.  State  v.  Ray^  63  Mo.  345 ;  Pegram  v.  Eing^ 
H  Hawk.  ( N.  C.)  606 ;  Far  villus  v.  CocJc^  3  Burrows, 
1771. 

John  M.  Woody  Attorney  General,  for  the  State. 

( 1 )  The  indictment  is  sufficient.  State  v.  Elvins^ 
101  Mo.  243.  (2)  The  testimony  of  Mrs.  Margaret 
Potter  could  not  have  prejudiced  defendant.  ( 3 )  The 
instructions  objected  to  have  been  approved  by  this 
<5ourt — the  fourth,  in  State  v.  Thomas^  78  Mo.  327  ;  the 
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seventh,  in  Staie  v.  Oee^  86  Mo.  649 ;  the  ninth,  in  State 
t).  JaneSy  86  Mo.  623 ;  the  tenth,  in  State  v.  Melton^  102 
Mo.  683.  (4 )  The  newly  discovered  evidence  set  out  in 
the  motion  for  a  new  trial  and  in  the  affidavits  was  merely 
to  impeach  a  witness.  It  does  not  appear  that  it  would 
have  produced  a  different  result  had  a  new  trial  been 
granted.  The  trial  court,  therefore,  did  not  err  in 
refusing  to  entertain  the  motion  on  this  ground.  Staie 
t).  Ray^  53  Mo.  345 ;  State  t>.  LaugTilin^  27  Mo.  111.  In 
addition  to  this,  it  appears  that  the  testimony  set  oat 
in  the  affidavits  would  be  inconsistent  with  t)ie  testi- 
mony of  the  defendant.  (5)  A  juror  cannot  impeach 
his  own  verdict,  and  the  court  properly  overruled  the 
motion  on  this  ground.  State  d.  McNamara^  100  Mo. 
100 ;  Stale  v.  Rush^  95  Mo.  199,  and  cases  cited. 

Thomas,  J. — ^Defendant  was  indicted  in  Douglaa 
county  for  a  felonious  assault  ad  defined  by  section 
1262,  Revised  Statutes,  1879,  but  on  his  application  a 
change  of  venue  was  awarded  to  Howell  county,  where^ 
ui)on  a  trial  had  in  April,  1889,  he  was  convicted  of 
the  crime  charged  and  sentenced  to  imprisonment  in 
the  i)enitentiary  for  two  years. 

The  state  introduced  evidence  tending  to  prove  that 
on  the  twenty-sixth  day  of  November,  1886,  Wm. 
Lewis,  Jno.  R.  Teal  and  Jackson  Garrison  met  at  the 
home  of  Jno.  Lewis,  in  Douglas  county,  and  together 
left  the  home  of  said  Jno.  Lewis  to  hunt  the  latter's 
cattle ;  that  their  search  for  the  cattle  carried  them  to 
the  house  of  Dr.  J.  S.  Potter,  the  defendant ;  that  when 
they  arrived  at  Potter's,  Jno.  R.  Teal  was  fifteen  or 
twenty  steps  in  advance  of  William  Lewis,  and  that 
Dr.  Potter  came  to  his  door  with  his  gun ;  and  Jno.  B. 
Teal  and  his  mother,  the  latter  being  at  Potter's  house, 
hallooed  to  Wm.  Lewis  to  stop,  that  Dr.  Potter  was 
going  to  shoot  him,  but  that  Lewis  came  on  fifteen  or 
twenty  steps  before  he  stopped ;  that  Dr.  Potter  then 
hallooed  to  him  (Lewis)  to  get  oflf  his  horse,  that  he 
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was  going  to  shoot  him,  and  that  liewis  slipped  off  of 
his  mare  on  the  opposite  side  from  Pdtt.er,  and  drew  his 
pistol  as  he  was  getting  down,  and  pointed  it  around 
under  his  horse's  neck  toward  Potter  and  fired ;  but 
that  Potter  fired  the  first  shot,  the  shots  coming  so  close 
together  that  it  was  difficult  to  distinguish  which  fired 
first;  Potter's  shot  killed  Lewis'  mare,  and  the  latter 
ran ;  stooping  forward  he  kept  on  running.  Potter  firing 
the  remaining  charge  in  his  gun,  and  then  four  shots 
from  a  revolver,  walking  toward  Lewis  about  ten  steps 
during  the  time  of  firing ;  that  after  the  shooting  Dr. 
Potter  rode  off  in  an  easterly  direction,  and  Lewis 
departed  to  the  west. 

The  evidence  further  tended  to  show  that  if  Lewis 
had  stopped  when  first  warned  by  Teal,  and  had 
retreated  five  or  six  steps,  he  would  have  been  out  of 
range  of  Potter's  gun  and  around  the  corner  of  the 
house.  The  evidence  further  tended  to  show  that 
defendant  had  made  arrangements  to  leave  Douglas 
county  before  the  shooting  occurred ;  that  he  said  he 
regretted  killing  the  mare,  as  it  was  Lewis  he  wanted 
to  kill ;  that  defendant  made  threats  to  kill  Lewis ;  and 
that  defendant's  wife  was  not  living  with  him. 

The  evidence  on  the  part  of  the  defendant  tended 
to  prove  that  the  defendant,  some  time  in  November, 
1886,  was  taken  in  the  night  time  from  his  home  by  a 
lawless  organization  known  as  the  "Bald  Knobbers," 
and  brutally  beaten ;  that  Wm.  Lewis  was  one  of  the 
party  who  did  the  whipping  or  beating ;  and  that  at 
the  time  it  was  done  Lewis  and  others  threatened  the 
defendant,  that  if  he  recognized  any  of  the  party  and 
afterwards  told  who  they  were,  they  would  kill  him,  the 
defendant. 

The  evidence  further  tended  to  show  that  Wm. 
Lewis  and  Jno.  R.  Teal,  on  the  day  of  the  shooting,  were 
not  in  quest  of  the  cattle  of  Jno.  Lewis,  but  that  they  had 
gone  to  the  home  of  the  defendant  to  provoke  a  diffi- 
culty, and  to  kill  him ;  that  Jno.  R.  Teal  had  admitted  to 
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several  people  that  he  regretted  that  he  had  not  stood 
up  to  Win.  Lewis"  in  the  enterprise  they  had  on  hand 
on  the  day  of  the  shooting,  as  Lewis  wanted  him  to  do ; 
that  the  defendant,  notwithstanding  the  threats  of  the 
Bald  Knobbers,  had  told  several  i)erson8  that  Wm. 
Lewis  was  one  of  the  party  who  had  ^^hipped  him; 
that  Hiram  Teal  and  his  wife,  the  father  and  mother  of 
Jno.  R.  Teal,  were  at  the  home  of  defendant  on  the 
morning  of  the  shooting,  and  remained  there  long 
enough  to  excite  the  suspicion  of  defendant  that  all  was 
not  right,  and  that  they  started  to  leave  the  house  just 
as  Wm.  Lewis  and  Jno.  R.  Teal  came  up  to  it ;  that 
when  defendant  saw  Wm.  Lewis  with  a  pistol  and  Jno. 
R.  Teal  coming  up  to  his  house,  he  was  scared  and 
thought  they  had  come  to  kill  him ;  that  he  8tepi)ed 
back  in  the  house  and  got  his  gun  to  defend  himself ; 
that  Wm.  Lewis  and  not  the  defendant  fired  the  first 
shot ;  that  defendant  did  not  move  after  the  shooting 
with  the  intention  to  flee  from  justice,  but  that  he  had 
already  sold  and  disposed  of  his  effects,  and  made  all 
necessary  arrangements  to  leave  before  the  shooting 
occurred,  and  that  he  was  going  to  avoid  trouble  with 
the  Bald  Knobbers ;  and  that  he  did  not  secrete  himself 
aft^r  he  did  go  away. 

The  court  in  its  instructions  to  the  jury  properly 
defined  the  offense  with  which  defendant  was  charged, 
and  fully  covered  all  the  questions  of  law  arising  in  the 
case  including  the  right  of  self-defense. 

Defendant  urges  three  alleged  errors  for  the  reversal 
of  the  judgment. 

I.  The  state  called  Margaret  A.  Potter  as  a  wit- 
ness, and,  being  asked  if  she  was  the  wife  of  defendant, 
replied  that  she  had  been  but  was  not  then.  The 
defendant  objected  to  this  testimony  and  duly  saved 
his  exceptions.  The  admission  of  this  evidence,  it  is 
claimed,  was  prejudicial  to  defendant.  There  was  no 
objection  to  her  testifying  on  the  ground  that  she  was 
the  wif^  of  defendant,  and  she  went  on  to  say  that  she 
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was  half  a  mile  from  the  scene  of  the  difllcTilty,  and 
knew  nothing  of  what  occurred  there  except  that  she 
heard  the  firing  of  guns,  but  did  not  know  who  did  it, 
or  where  it  was.  The  defendant  in  his  testimony  con- 
ceded what  all  the  evidence  conclusively  shows,  that  he 
did  shoot  at  Lewis,  and  we  cannot  perceive  how  the 
testimony  of  Mrs.  Potter  could  have  operated  to  his 
injury.  If  her  testimony  had  proved  to  be  vital  to  the 
state's  case,  we  would  have  been  called  upon  to  deter- 
mine whether  she  was  a  competent  witness  at  all,  but 
her  testimony  being  only  corroborative  of  what  was 
not  only  proved  but  conceded  by  defendant,  we  are 
relieved  of  the  necessity  of  deciding  this  question.  She 
was  put  on  the  stand  as  a  witness,  and  was  asked 
whether  she  was  the  wife  of  defendant,  to  which  she 
replied  that  she  was  not  then  bat  had  been.  This 
course  was  very  fair  to  defendant.  If  she  was  his  wife, 
he  could  object  to  her  giving  evidence  against  him. 
He  interposed  no  such  objection,  and  it  seems  to  us  to 
require  a  long  stretch  of  the  imagination  to  hold  that 
the  state  called  her  to  prove  as  a  substantive  fact  in  the 
case  that  defendant  and  his  wife  were  separated,  or  that 
if  they  were  separated  that  this  fact  could  affect  the 
issues  in  the  case.  If  the  prosecuting  attorney  did  call 
this  witness  to  prove  her  separation  from  defendant,  as 
a  substantive  fact  in  the  case,  it  was  very  reprehensible 
in  him,  and,  therefore,  we  will  not  indulge  the  pre- 
sunaption,  in  the  absence  of  clear  evidence  in  the  record 
to  the  contrary,  that  he  had  such  purpose.  On  the 
contrary  we  will  infer  that  his  object  was  to  simply  let 
the  jury  know  who  the  witness  was  and  her  relation  to 
the  defendant  to  enable  them  to  give  proper  weight  to 
her  testimony. 

II.  The  second  contention  is  that  the  court  erred 
in  instructing  the  jury  on  the  question  of  defendant's 
flight  because  there  was  no  evidence  that  he  fled.  The 
instructions   on   this   subject    are   as  follows:     ''The 
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oourt  instructs  the  jury  that  flight  raises  the  presump- 
tion  of  guilt,  and  if  the  jury  believe  from  the  evidence 
that  the  defendant,  after  the  commission  of  the  offense 
alleged  in  the  indictment,  fled  from  the  state  of  Missouri, 
and  tried  to  avoid  arrest  and  trial  for  shooting  at  Lewis, 
then  you  may  take  this  fact  into  consideration  in  deter- 
mining his  guilt  or  innocence. 

/'That  while  fleeing  from  justice  is  to  be  taken  as 
an  evidence  of  crjme,  a  defendant  haa  a  right  to  show 
other  good  reasons  for  leaving  if  he  can,  and  in  this 
case  the  jury,  in  considering  the  evidence  that  defendant 
left  immediately  after  the  shooting  aflfray,  will  also  con- 
sider the  evidence  before  them  that  he  had  already  made 
all  his  arrangements  to  leave  on  that  day ;  that  he  had 
been  in  trouble  with  the  Bald  Knobbers,  and  was  in 
fear  of  violence  from  them,  and  that  he  returned  openly 
and  publicly  to  this  state,  and  went  into  the  practice  of 
his  profession." 

Taken  together  these  instructions  present  the  ques- 
tion of  flight  very  fairly  under  the  evidence.  There  was 
evidence  that  defendant  did  leave  the  state.  Why  he 
left  was  a  question  for  the  jury  under  all  the  circum- 
Btances  of  the  case. 

in.  In  the  third  place  a  reveriiil  of  the  judgment 
is  asked  on  the  ground  that  defendant  discovered  new 
evidence  after  verdict.  Jno.  R.  Teal  was  a  witness  for 
the  state  and  his  connection  with  the  difficulty  will 
appear  by  the  statement  of  facts  given  in  this  opinion. 
The  newly  discovered  evidence  was  to  the  effect  that 
Teal  went  to  W.  B.  Jordan,  and  said:  "It  is  all  over 
now,  and  it  makes  no  difference,"  and  that  he  could 
now  tell  all  about  it,  and  went  on  to  say  that  after  they 
( meaning  himself  and  William  Lewis  )  rode  up  in  front 
of  Potter's  door  and  Potter  started  back  in  the  house, 
as  he  supposed  after  his  gun,  and  Bill  Lewis  could  not 
see  Potter  through  the  door,  but  shot  at  him  through  a 
<5rack  and  would  have  killed  him.  Potter,  but  he  shot 
about  one  and  one-half  inches  too  low.    This  evidence 
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could  have  been  introduced  only  to  impeach  Teal,  and 
not  as  proof  of  the  facts  therein  stated.  Other  evidence 
to  impeach  Teal  on  this  point  having  been  introduced, 
this  would  have  been  cumulative  only,  and  a  new  trial 
will  not  be  granted  upon  the  discovery  of  cumulative 
evidence  alone.  State  v.  Ray^  63  Mo.  346;  State  v. 
McLaughlin^  27  Mo.  Ill ;  State  v.  Woodwardy  96  Mo. 
129 ;  State  v.  Butler^  67  Mo.  69. 

And,  ^sides  this,  the  statement  alleged  to  have 
been  made  by  Teal  was  made  cifter  the  trials  and  we 
know  of  no  rule  of  law  that  would  justify  the  granting 
of  a  new  trial  to  let  in  such  a  statement  made  at  stu^h  a 
time.    Judgment  affirmed.    All  concur. 
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:   :  REVOCATION  OF  ADMINI8TBATI0N  PENDDYO  MOTION. 

Jurisdiction  to  assess  damages  on  an  injunction  bond  against  a 
public  administrator  and  his  sureties  is  not  lost  by  the  revocation 
of  the  letters  of  administration  pending  the  motion  to  assess  the 
same,  and  an  order  that  *'  the  cause  now  proceed  in  the  same  of  " 
the  substituted  administrator. 
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Ii^jmiotion  Bond:    subbtibs:    appbai..     Under  the  statute,  

SoTised  Statutes,  1879,  section  8710,  giving  the  right  of  appeal  **  to  ^^^  ^-^^ 
every  person  aggrieved  by  any  final  judgment  or  decision  of  any  — ^^ — -^1 
circuit  court  in  any  civil  cause,"  the  sureties  on  an  injunction 
bond  have  the  right  to  prosecute  an  appeal  from  a  judgment 
rendered  on  a  bond  for  damages  against  ^e  principal  alone,  in 
a  summary  proceeding  in  the  original  cause  upon  motion  to  assess 
damages. 
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Appeal  from  Johnson  Circuit  Court.— Ro^.  C.    W. 
Sloan,  Judge. 

Reversed  and  remanded. 

Gardiner  Lathrop  and  T.  A.  FranTc  Jones  for 
appellants. 

(1)  The  appellants,  sureties  upon  the- injunction 
bond  of  Nolan,  have  the  right  to  prosecute  an  appeal 
from  the  judgment  against  him  for  the  damages  occa- 
sioned by  the  injunction.  R.  S.  1879,  sec.  3710 ;  Free- 
man on  Judgments,  sec.  180 ;  Towle  v.  Towle^  46  N.  EL 
432 ;  Oelrichs  v.  Spain^  15  Wall.  211 ;  McAllister  «. 
Clark,  86  111.  236;  Haniford  v.  City,  103  Mo.  180. 
(2>  The  judgment  against  Nolan  was  a  nullity;  he  was 
not  only  not  public  administrator  at  the  time,  but  had 
been  specifically  removed.  George  v.  Middough,  62 
Mo.  649.  (  3 )  The  defendant  had.  the  right  to  have  the 
damages  assessed  against  the  obligors  upon  the  injunc- 
tion bond  by  motion  in  the  principal  case.  Zinc  Co.  o. 
BesselmeyeTy  50  Mo.  180 ;  Dorris  v.  Carter,  67  Mo. 
544 ;  Loehner  v.  Hill,  19  Mo.  App.  141 ;  Eoffelman  i?. 
Franke,  96  Mo.  533 ;  Holloway  v.  Holloway,  103  Mo. 
274 ;  Brownlee  v.  Fenwick,  103  Mo.  420. 

Graves  &  Aull  and  /.  D.  Shewalter  for  respondent. 

(1)  Appellants  are  not  parties  to  the  motion  to 
assess.  No  judgment  was  rendered  against  them. 
They  are  not  persons  aggrieved.  They  are  not  proper 
parties,  and  their  appeal  should  be  dismissed.  ZiTio 
Co.  V.  Eesselmeyer,  60  Mo.  180 ;  Loehner  v.  Hill,  19  Mo. 
App.  143 ;  People  v.  Board  of  Canvassers,  2  N.  T. 
Sup.  561.  (2)  The  court  properly  gave  judgment 
against  Nolan  ;  he  is  still  in  court.  Bmiley  v.  Cockrell, 
92  Mo.  105 ;  Seibel  v.  Simeon,  62  Mo.  265.  (3)  Nolan 
and  his  sureties  could  not  trifle  with  the  courts  and  the 
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facts  show  that  the  attempted  resignation,  removal  and 
final  settlement  were  but  devices  to  defeat  the  jurisdic- 
tion of  the  court.  Their  conduct  amounts  to  an  appear- 
ance. They  are  estopped  from  saying  that  it  does  not. 
Tower  v.  Moore^  52  Mo.  118 ;  Barnes  tj.  McMullins^  78 
Mo.  260 ;  Pry  v.  Railroad^  73  Mo.  123 ;  Kronski  v. 
Railroad^  77  Mo.  362;  Smiley  v,  Cockrell^  supra. 
( 4  )  Nolan  had  not  made  final  settlement,  nor  been  dis- 
charged, nor  could  he  or  Bell  make  final  settlement 
until  the  estate  was  fully  administered  and  all  litiga- 
tion pending  against  the  estate  was  finally  settled.  To 
attempt  to  do  so  was  fraud  in  law,  even  if  honestly 
done.  Smiley  v.  Qockrelly  supra;  R.  S.  1879,  sees. 
190,  239.  ( 6 )  The  parties  to  the  original  suit  having 
disregarded  the  alleged  order  of  substitution,  even  if  it 
were  properly  made,  cannot  now  complain  after  trying 
the  cause,  appealing  to  the  court  of  appeals  and  sub- 
mitting the  cause  there  in  the  name  of  and  for  Nolan 
and  proceeding  throughout  on  that  theory.  Fell  v. 
Coal  Co,^  23  Mo.  App.  216 ;  Davis  v.  Brown,  67  Mo. 
313 ;  ]}f^oble  v.  Blount,  77  Mo.  241 ;  Davis  v.  Davis,  8 
Mo.  56. 

Maofarlane,  J. — This  suit  was  commenced  in 
LaFayette  county  in  February,  1884,  by  George  N. 
Nolan,  public  administrator  of  Jackson  county,  in  charge 
of  the  estate  of  I.  H.  Reed,  deceased,  to  restrain  the 
defendant,  O.  A.  Jones,  and  othera  from  selling  certain 
I)ersonal  property  under  mortgage.  Plaintiff  as  such 
administrator  gave  bond,  with  D.  C.  Mastin,  J.  H.  Lips- 
comb, J.  M.  Fox  and  Frank  Jones  as  sureties. 

This  bond  was  for  $6,000,  and  was  conditioned  that, 
"if  plaintiff  shall  abide  the  decision  which  shall  be 
made  thereon,  and  pay  all  sums  of  money,  damages  and 
costs  that  shall  be  adjudged  against  him  if  the  said 
injunction  shall  be  dissolved,  then  this  obligation  to  be 
null  and  void ;  otherwise  to  remain  in  full  force  and 
effect."     Upon  filing  this  bond  a  temporary  injunction 
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was  granted.  The  suit  was  afterwards  removed  to  John- 
son county.  An  answer  and  motion  to  dissolve  the 
injunction  were  filed  by  defendants,  upon  which  the  case 
was  tried  at  the  October  term,  1886.  The  court  found 
for  the  defendants,  and  judgment  was  rendered,  dis- 
solving the  injunction  and  dismissing  the  petition. 

At  the  same  term  defendant  Jones  filed  a  motion  to 
assess  his  damages  on  the  injunction  bond.  At  the  next 
term  (February,  1886)  the  cause  came  on  again,  "and 
the  plaintiff  files  and  presents  to  the  court  the  informa- 
tion and  suggestion  that,  since  the  proceeding  had 
herein,  at  the  last  term  of  this  court,  George  N.  Nolan 
had  ceased  to  be  the  administrator  of  Isaac  H.  Reed ; 
and  the  plaintiff  also  files  and  presents  the  records  of 
the  probate  court  of  Jackson  county,  Missouri,  revoking 
the  letters  of  administration  of  said  Nolan.  And  there- 
upon it  is  ordered  and  directed  by  the  court  here  that 
this  cause  now  proceed  in  the  name  of  Harmon  Bell, 
public  administrator  of  Jackson  county,  Missouri.  And 
the  motion  heretofore  filed  by  the  plaintiff  for  a  rehear- 
ing upon  the  trial  of  the  injunction  is  taken  up  and 
submitted  to  the  court,  and,  after  being  seen  and  heard, 
is  by  the  court  overruled." 

The  court  then  heard  the  motion  for  assessmemt  of 
damages  filed  the  previous  term,  and  entered  judgment, 
for  the  damages  assessed,  against  the  sureties  in  the 
bond  only.  Prom  this  judgment  the  sureties  appealed 
to  the  Kansas  City  court  of  appeals,  where  the  judgment 
assessing  damages  was  reversed  and  cause  remanded  to 
the  circuit  court.  At  the  first  term  after  the  case  was 
remanded  (Pebruary,  1888)  defendant  Jones  filed  a 
motion  to  vacate  the  order  made  at  the  Pebruary  term, 
1886,  substituting  Harmon  Bell  as  plaintiff  in  lieu  of 
Nolan  for  the  alleged  reasons  "that  the  order  was 
inadvertent  and  erroneous;  that  Nolan  cannot  be  dis- 
charged from  the  obligation  of  his  injunction  bond  by 
the  order  of  substitution  ;  that  Nolan  was  not  discharged 
by  the  probate  court,  and  that  both  parties  to  the  suit 
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have  ignored  the  oiiier.  This  motion  was  sustained,  and 
leave  was  thereupon  given  the  sureties  to  file  bill  of 
exceptions  during  the  first  .week  of  the  June  term.  The 
same  leave  was  granted  Geo.  K".  Nolan  who  appeared 
by  his  attorneys. 

At  the  June  term  defendant  Jones  filed  his  amended 
motion  for  the  assessment  of  damages.  Some  evidence 
was  heard  thereon  on  June  16,  and  the  further  hearing 
continued  until  June  27,  1888 ;  on  that  day  the  sureties 
filed  a  motion  to  set  aside  the  waiver  of  a  jury  for  the 
assessment  of  damages  on  the  pending  motion,  and  for 
a  jury  to  assess  damages.  These  motions  were  stricken 
out  on  motion  of  the  defendants  on  the  ground  that  the 
sureties  were  not  parties  to  the  suit,  and  had  no  right  to 
call  upon  the  court  to  entertain  such  motions.  The 
further  hearing  of  the  assessment  of  damages  was  taken 
up,  Nolan  not  appearing.  Defendant  offered  no  further 
testimony,  and  the  court  refused  to  hear  evidence  oflEered 
by  the  sureties  on  the  ground  that  they  had  no  right  to 
be  heard  in  that  proceeding. 

The  court  assessed  the  damages  of  defendant  Jones 
at  ^2,978.70,  and  entered  judgment  for  that  amount  in 
his  favor  and  against  ''George  N.  Nolan,  public 
administrator  of  Jackson  county,  and,  as  such,  admin- 
istrator of  the  estate  of  I.  H.  Reed,  deceased,  and  no  one 
else."  The  sureties  filed  motion  for  new  trial,  which  was 
stricken  out  on  motion  of  defendant.  They  then  filed 
bill  of  exceptions,  and  also  an  aflBidavit  for  appeal  which 
is  granted. 

I.  The  first  question  that  confronts  us  on  this 
record  is  whether  the  sureties  on  an  injunction  bond 
have  the  right  to  prosecute  an  appeal  from  a  judgment 
rendered  on  the  bond  for  damages  against  the  principal 
alone,  in  a  summary  proceeding,  in  the  original  case 
upon  motion. 

The  statute  ( R.  S.  1879,  sec.  3710)  gave  the  right 
of  appeal  to  "  every  person  aggrieved  by  any  final  judg- 
ment or  decision  of  any    circuit   court   in   any  civil 
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cause/'  It  is  clear  that  it  was  not  intended  that  the 
right  of  appeal  should  be  limited  to  persons  who  were 
technically  parties  to  the  suit,  and  against  whom  the 
judgment  was  directly  rendered.  '*  Every  person 
aggrieved"  includes  every  person  whose  righte  were  in 
any  respect  concluded  by  the  judgment.  The  use  of 
the  designation  ''person"  instead  of  ''party,"  in  a 
chapter  of  the  statute  treating  exclusively  of  practice 
and  proceedings  in  civil  cases,  is  itself  suggestive  that 
others  than  those  technically  parties  to  a  suit  and  judg- 
ment should  have  the  right  of  appeal.  Puithermore, 
it  is  right  and  just  that  any  person  whose  interests  are 
injuriously  affected  and  concluded  by  a  judgment 
should  have  the  right  to  a  review,  by  the  appellate 
court,  of  the  proceedings  which  resulted  in  such  judg- 
ment. Farrar  v,  Parker^  3  Allen,  656 ;  Zinc  Co.  v. 
Hesselmeyer^  60  Mo.  180. 

A  reference  to  the  chapter  on  injunctions  will  show 
that  the  relation  of  the  sureties  on  an  injunction  bond, 
to  the  subsequent  proceedings  to  assess  damages,  in 
case  of  a  dissolution  of  the  injunction,  is  equivalent  to 
that  of  a  party  to  the  suit.  Signing  and  filing  the  bond 
with  the  clerk  gives  the  court  jurisdiction  over  the 
sureties,  and,  if  the  injunction  is  dissolved,  they,  under 
clearly  implied  provisions  of  the  statute,  are  practically 
in  court  to  answer  for  a  breach  of  the  bond.  It  is  pro- 
vided that  the  bond  shall  be  filed  with  the  clerk  of  the 
circuit  court  of  the  county  to  which  the  injunction  is 
returnable;  if  the  injunction  be  dissolved,  damages 
shall  be  assessed,  and  judgment  shall  be  against  the 
"obligors  on  the  bond."  R.  S.  1879,  sees.  2711,  2712, 
2713.  It  is  perfectly  manifest  that  the  statute  author- 
izes the  rendition  of  a  judgment  for  damages  as^ainst 
the  sureties  without  other  jurisdiction  over  them  than 
that  acquired  by  filing  the  bond.  They  are  in  court  to 
answer  for  a  breach  of  the  bond  from  the  moment  the 
injunction  is  dissolved,  and  are  entitled  to  all  the  right*; 
of  parties  litigant. 
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But  it  is  insisted  that,  as  no  judgment  was  in  fact 
rendered  against  the  sureties,  their  rights  are  not 
affected  by  the  judgment  against  the  principal  alone. 
We  do  not  think  the  conclusion  follows.  The  condi- 
tions of  the  bond  were  that  plaintiff  "shall  pay  all  sums 
of  money,  damages  and  costs  that  shall  be  adjudged 
against  him  (the  principal)  if  the  injunction  shall  be 
dissolved."  The  rule  is  that,  '*  wherever  a  surety  has 
contracted  in  reference  to  the  conduct  of  one  of  the 
parties  in  some  suit  or  proceeding  in  the  courts,  he  is 
concluded  by  the  judgment,"  if  free  from  fraud  and 
collusion.  Freeman  on  J udg,  [  4  Ed.]  sec.  180;  Towle 
V,  Towle^  46  N.  H.  434 ;  Methodist  Qhurches  v.  Barker^ 
18  N.  Y.  463;  McAllister  v.  Clark,  86  111.  236;  Ifotch- 
kiss  V.  Piatt,  7  Hun,  56,  affirmed,  66  N.  Y.  620.  These 
sureties,  by  the,  very  terms  of  their  contract,  undertook 
to  pay  all  damages  that  should  be  adjudged  against 
their  principal.  The  amount  of  damages  assessed,  if 
.unaffected  by  fraud  or  coUqsion,  will  bind  the  sureties 
under  the  terms  of  their  undertaking,  notwithstanding 
a  judgment  might  also  have  been  entered  at  the  time  of 
assessment  against  them.  We  conclude  that  the  appeal 
was  properly  taken  by  the  sureties. 

It  is  next  insisted  by  appellants  that  the  court,  by 
virtue  of  its  order  of  February  10,  1886,  directing  that 
the  "  cause  now  proceed  in  the  name  of  Harmon  Bell, 
public  adm'r,"  lost  its  jurisdiction  of  plaintiff  Nolan, 
and  that  no  subsequent  proceedings  were  sufficient  to 
reinstate  him  as  plaintiff  in  the  suit.  The  record 
shows  that  Nolan  did  not  undertake  to  withdraw  from 
the  suit  until  he  had  been  defeated  as  a  plaintiff  and 
had  been  practically  converted  into  a  defendant  by  the 
motion  to  assess  damages.  It  has  been  held  by  this  court, 
and  justly,  too,  that  an  administrator  cannot  defeat  the 
jurisdiction  of  the  circuit  court  when  once  acquired,  by 
making  final  settlement  of  the  estate  and  obtaining  an 
order  of  discharge  as  such  administrator  from  the  pro- 
bate court.     The    ends  of  justice  could  not  be  thus 
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defeated.  For  the  same  reason  no  action  by  the  admin* 
istrator,  or  order  of  the  probate  court  removing  him 
from  his  trust,  or  accepting  his  resignation,  could 
deprive  the  circuit  court  of  its  jurisdiction  to  proceed 
to  .the  determination  of  the  matter  before  it.  Smiley 
V.  Cockrell,  92  Mo.  105 ;  Seihel ».  Simeon^  62  Mo.  255. 

But  it  is  said  that  the  circuit  court  l^cognized  the 
action  of  the  administrator  and  the  probate  court,  and 
made  the  order  depriving  itself  of  jurisdiction  over  the 
person  of  the  administrator.  The  order  simply  was 
that  ''this  cause  now  proceed  in  the  name  of  Harmon 
Bell,  public  administrator."  There  was  no  discharge  of 
Nolan  as  principal  in  the  injunction  bond,  or  from  his 
liability  thereon.  It  is  not  claimed  that  the  sureties 
could  thus  escape  the  jurisdiction  of  the  court,  why 
should  the  principal  ?  The  order  of  the  court  should 
not  receive  a  construction  so  narrow  and  unreasonable. 
At  the  time  the  order  was  made,  proceedings  by  motion 
were  pending  to  assess  damages.  Nolan,  who  had  been 
prosecuting  the  suit  as  plaintiff,  had  practically  become 
a  defendant  in  a  damage  suit,  from  which  the  order  did 
not  undertake  to  discharge  him.  The  defendants  in  the 
injunction  suit  had  the  i  ight  to  an  assessment  of  their 
damages,  and  their  rights  ought  not  to  be  defeated  or 
postponed  by  permitting  Nolan  to  withdraw  from  the  suit. 
We  are  of  the  opinion  that  the  order  of  the  circuit 
court  did  not  discharge  plaintiff  Nolan  from  the  pro- 
ceedings to  assess  damages. 

From  what  has  been  said  in  respect  to  the  rights  of 
the  sureties,  it  follows  that  the  court  committed  error  in 
not  permitting  them  to  be  heard  and  to  defend  against 
the  proceedings  to  assess  damages,  and  for  this  en  or  the 
judgment  is  reversed,  and  cause  remanded  for  the  assess- 
ment of  damages.    All  concur. 
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Bluedorn     V. 


1. 


5. 


The    Missouri     Pacific    Railway 
Company,  Appellant 


IN  BANC. 


Bailroad:  poucb  RsauLATiONS.  Laws  and  ordinances  regulat- 
ing the  speed  of  railroad  trains  are  police  regulations. 

: :  CITY  ORDINANCES.  The  delegation  to  a  munici- 
pality of  the  power  to  regulate  such  trains  need  not  be  given  in 
express  terms,  but  may  be  implied  from  the  power  of  the  city  to 
abate  nuisances  and  provide  for  the  general  welfare. 

: : .    City  ordinances  prohibiting  the  running 

of  railroad  trains  within  its  limits  at  a  greater  rate  of  speed  than 
six  miles  an  hour  will  not  be  construed  as  appljring  merely  to  the 
streets  and  crossings  in  the  absence  of  any  limitation  to  that 
effect  in  the  ordinance. 


: :  NEQUGENCB.  An  employe  of  the  railroad  com- 
pany injured  by  reason  of  the  violation  of  such  ordinance,  but  not 
participating  therein,  can  maintain  an  action  against  the  company 
for  the  injuries  so  received. 

: : .    Nor  will  such  action  be  defeated  because 


the  train  was  in  charge  of  coemployes  of  plaintiff,  where  the  former 
were  running  the  train  pursuant  to  a  time-card  prepared  and 
promulgated  by  the  company. 

:  JOINT  NEOLiaENOB  OP  BIASTER  AND  FELLOW-SERVANT.     One 


servant  may  recover  for  an  injury  caused  by  the  joint  negligence 
of  a  master  and  a  fellow-servant. 

7.  Contributory  Negligence :  practicb.  The  trial  court  will  not 
declare,  as  a  matter  of  law,  one  guilty  of  contributory  negligence 
where  the  evidence  does  not  make  out  a  clear  case  of  such  negli- 
gence. 

8.  Appellate  Practice:  coNFUcTiNa  instructions.  Giving  of 
conflicting  in:>cructions  constitutes  reversible  error. 


Appeal  froin  St.   Louis   City   Circuit 
D.  D.  PisheRj  Judge. 

Affibmeb. 


Court. — Hon. 
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H.  S.  Priest  for  appellant. 

(1)  Respondent's  own  evidence  shows  lie  was 
guilty  of  contributory  negligence.  He  knew  and  must 
have  known  from  his  experience  that  in  so  large  and 
busy  a  yard  every  track  upon  which  he  stepped  was 
likely  at  any  moment  to  be  in  use,  and  that  inattention 
on  his  part  would  necessarily  meet  either  with  injury 
to  himself,  his  fellow-servant  or  the  master's  property. 
(2)  The  speed  of  the  train  was  not  the  proximate  cause 
of  the  plaintiff's  injuries.  The  burden  of  proving  a 
connection  between  the  cause  alleged  and  the  injury 
rests  on  the  plaintiff.  Jennings  v.  Railroad^  99  Mo. 
399 ;  Hanlon  v.  Railroad,  104  Mo.  387.  (3)  Had  the 
respondent  the  legal  right  to  rely  upon  the  provision 
of  the  ordinance  limiting  the  rate  of  speed  to  six  miles 
per  hour,  as  he  alleges  he  did,  ^'fpr  his  protection  in  the 
performance  of  his  duty  ? "  Was  it  designed  to  protect 
him  as  the  servant  of  the  railway  in  the  relation  of 
servant?  Did  it  create  a  duty  upon  the  master  for  the 
benefit  of  the  servant?  Did  the  municipal  assembly 
have  in  view  such  a  purpose  in  the  enactment?  We 
answer  in  the  negative.  Cooley  on  Torts  [2  Ed.]  p.  623 ; 
S'ath  V.  Railroad,  105  Mo.  537 ;  Merz  o.  Railroad,  88 
Mo.  676 ;  State  v.  Mayor,  29  N.  J.  Law,  170 ;  JEisen- 
hurg  V.  Railroad,  33  Mo.  App.  89 ;  Toomey  v.  Rail- 
road, 24  Pac.  Rep.  1074;  RoAback  v.  Railroad^  46 
Mo.  194. 

Z.  J.  Mitchell  for  respondent. 

(1)  The  plaintiff  was  not  guilty  of  contributory 
negligence.  It  cannot  be  imputed  when  the  line  of 
sight  is  obstructed  ( 91  Mo.  57 ),  nor  when  duty  directs 
and  is  holding  the  eyes  and  mind  in  another  direc- 
tion. Stanton V.  Railroad;  Parsons  v.  Railroad,  94 
Mo.  286.     (2)    The  ordinances    involved    in  this  case 
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are  applicable  to  servants  as  well  as  to  masters  and  citi- 
zens at  large.  Lihhy  v.  Railroad^  40  Mo.  5  ;  Jennings 
V.  Hailroadj  99  Mo.  396 ;  Weber  v.  Bailroady  100  Mo. 
201. 

Black,  J. — ^This  is  an  appeal  prosecuted  by  the 
defendant  from  a  judgment  in  favor  of  plaintiff  in  a 
personal  damage  suit.  The  plaintiff  was  injured  by  a 
passenger  train,  while  in  the  employ  of  the  defendant 
as  a  night  switchman,  so  that  it  became  necessary  to 
amputate  his  leg  between  the  knee  and  ankle.  He 
founds  his  action  on  the  violation  of  an  ordinance 
of  the  city  of  St.  Louis,  which  limits  the  rate  of 
speed  of  trains  to  six  miles  per  hour. 

The  plaintiff  had  been  engaged  in  railroad  work  for 
thirteen  years,  eleven  years  of  that  time  in  the  capacity 
of  a  conductor  on  another  road  entering  the  city  of  St. 
Louis.  He  had  been  in  the  employ  of  the  dt  fe  idant  as 
night  switchman  at  the  defendant's  Seventeenth  street 
yards  in  St.  Louis  for  five  nights  preceding  the  night 
on  which  he  received  the  injuries  of  which  he  com- 
plains. The  accident  occurred  at  night,  between  ten 
and  eleven  o'clock  at  a  point  near  the  Eighteenth  street 
bridge.  The  Seventeenth  street  yards  are  just  east 
of  the  Eighteenth  street  bridge.  There  is  what  is ' 
called  a  lead  track  extending  from  the  Seventeenth 
street  yards  westward  on  a  curve  to  the  north  under  the 
bridge,  and.  thence,  westward  on  a  curve  to  the  south, 
but  the  degree  of  these  curves  is  not  stated.  There  are 
three  tracks  passing  under  the  bridge,  the  first  or 
south  one  is  this  lead  track,  the  next  one  north  of  it  is 
called  the  east-bound  main  track,  and  to  the  north  of 
that  is  the  west-bound  main  track.  Both  of  these  main 
tracks  curve  to  the  south  after  passing  under  the  bridge 
going  from  the  east  to  the  west;  but  here  again  the 
degree  of  the  curve  is  not  stated.  There  is  a  spur  track 
which  leaves  the  middle  or  east-bound  track  at  a  point 
just  west  of  the  bridge  and  extends  westward  between 
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that  track  and  the  lead  track.  At  the  time  of  the  acci- 
dent there  were  cars  standing  on  the  spur  track  at  a 
point  west  of  but  near  the  bridge. 

The  plaintiff  and  his  crew  were  engaged  in  moving 
a  train  of  fifteen  or  more  cars  from  the  Seventeenth  street 
yards.  After  the  engine  and  some  six  or  eight  cars 
passed  under  the  bridge  going  west  the  plaintiff  got  off 
on  the  ground  and  stepped  north  some  six  or  eight  feet 
to  and  across  the  middle  or  east-bound  track  to  a  point 
some  fifteen  feet  -east  of  the  bridge.  He  then  looked 
west  between  the  cars  standing  on  the  spur  track  and 
his  train,  then  moving  westward,  and  gave  the  engineer 
signals  to  stop  and  to  back  up.  He  then  stepped  back 
towards  his  train,  and  as  he  was  clearing  the  east-bound 
track  his  foot  was  caught  by  the  pilot  of  the  engine  of 
an  east-bound  passenger  train,  called  the  Kirkwood 
Accommodation.  It  was  necessary  for  the  plaintiff  to 
get  off  his  train  and  step  over  the  track  as  he  did  in 
order  to  get  in  line  with  his  engineer  so  as  to  give  the 
signals.  He  says  he  could  not  see  the  incoming  passen- 
ger train  until  it  passed  around  the  cars  standing  on  the 
spur,  though  some  of  his  evidence  tends  to  show  that 
he  could  have  seen  the  headlight  of  the  engine  draw- 
ing that  train  for  a  distance  of  one  hundred  and  eighty 
feet  from  where  he  stood.  He  says  he  did  not  see  the 
incoming  train ;  that  he  just  stepped  across  the  track, 
gave  his  engineer  a  signal  with  his  lantern  to  stop,  then 
two  signals  to  back  up  ;  that  he  then  started  back  and 
was  caught ;  and  that  it  was  all  the  work  of  a  minute 
or  thirty  seconds.  He  says  he  knew  this  Kirkwood 
train  came  in  every  night,  but  that  he  had  no  time-card 
and  did  not  know  when  it  was  due,  and  was  not  the 
f oi-eman  of  his  crew. 

The  evidence  of  the  plaintiff  and  that  of  another  wit- 
ness is  to  the  effect  that  this  Kirkwood  train  was  moving 
at  a  rate  of  speed  from  twenty  to  twenty-two  miles  per 
hour.  The  conductor  of  that  train  gave  it  as  his  opinion 
that  his  train  was  running  at  a  speed  not  exceeding  ten 
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or  twelve  miles  per  hour,  and  assies  as  a  reason  there- 
for that  it  was  cnstomary  to  slack  np  at  the  point  where 
the  accident  occurred.  He  says  his  train  was  running 
on  the  time  given  by  a  time-card  prepared  and  promul- 
gated by  the  defendant.  This  time-card  was  put  in 
evidence,  and  it  calls  for  a  rate  of  speed  exceeding  that 
specified  in  the  ordinance.  The  ordinance  is  in  theso 
words :  '*  Sec.  1238.  It  shall  not  be  lawful  within  the 
limits  of  the  city  of  St.  Louis  for  any  car,  cars  or  loco- 
motives propelled  by  steam  power,  to  run  at  a  rate  of 
speed  exceeding  six  miles  an  hour ;  but  nothing  in  this 
section  shall  be  so  construed  as  to  apply  to  any  car, 
cars  or  locomotives  running  over  track  or  tracks  which 
are  maintained  along  the  river  bank  between  Arsenal 
street  and  El  wood  street." 

The  ease  was  submitted  to  the  jury  on  this  evidence 
produced  by  the  plaintiff;  and  the  first  complaint  is 
that  the  court  erred  in  overruling  the  defendant's 
demurrer  to  the  evidence.  In  this  connection  the 
defendant  seeks  to  have  the  above  ordinance  ruled  out 
of  the  case  for  these  alleged  reasons :  Mrst^  because 
the  right  of  the  city  of  St.  Louis  to  regulate  the  speed 
of  railroad  trains  is  implied  from  the  express  power 
conferred  upon  it  to  regulate  the  use  of  the  streets  ; 
hence,  the  oDdinance  should  be  construed  as  applying  to 
streets  and  crossings  only;  second^  because  the  ordi- 
nance was  not  designed,  for  the  protection  of  the 
defendant's  employes,  and  the  plaintiff  can  derive  no 
benefit  or  protection  therefrom. 

1.  As  to  the  first  of  these  propositions  it  may  be 
observed  that  our  attention  has  not  been  called  to  any 
provision  of  the  charter  of  the  city  of  St.  Louis,  which 
gives  the  city  power,  in  terms,  to  regulate  the  speed  of 
railroad  trains ;  but  the  charter,  among  other  things, 
gives  the  mayor  and  assembly  power  to  regulate  the  use 
of  streets ;  to  regulate  or  prevent  the  carrying  on  of  any 
business  which  may  be  dangerous  or  detrimental  to  the 
public  health ;  to  declare,  prevent  and  abate  nuisances 
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on  public  or  private  property  and  the  causes  thereof ; 
and  to  pass  all  such  ordinances  as  may  be  expedient  in 
maintaining  the  peace,  good  government,  health  and 
welfare  of  the  city,  its  trade,  commerce  and  manu- 
factures. 

It  is  well  to  bear  in  mind  that  laws  and  ordinances 
regulating  the  speed  of  railroad  trains  are  police  regula- 
tions purely.  Grube  v.  Railroad^  98  Mo.  331 ;  Kriob' 
locJi  V.  Railroad^  31  Minn.  402  ;  Railroad  v.  Deacon^  83 
111.  91 ;  Thorpe  v.  Railroad,  27  Vt.  140.  As  said  in  the 
case  last  cited :  "  This  police  power  of  the  state  extends 
to  the  protection  of  the  lives,  limbs,  health,  comfort  and 
quiet  of  all  persons,  and  the  protection  of  all  property 
within  the  state."  Indeed,  regulating  the  speed  of 
railroad  trains  is  one  of  the  many  instances  of  an  exer- 
cise of  the  police  power  given  by  Chief  Justice  Redfield 
in  that  case.  The  delegation  of  such  a  power  to  a  munic- 
ipal corporation  need  not  be  given  in  express  terms. 
Says  Judge  Dillon  :  "  Resulting  from  the  power  over 
streets,  and  to  protect  the  safety  of  citizens  and  their 
property,  municipal  corporations,  in  the  absence  of  legis- 
lative restriction,  may  control  the  mode  of  propelling 
cars  within  their  limits,  may  prohibit  the  use  of  steam 
power,  and  regulate  the  rate  of  speed."  2  Dillon  on 
Man.  Corp.  [4  Ed.]  sec.  713. 

Speaking  of  the  power  of  a  city  to  prohibit  the  pro- 
pelling of  cars  by  steam  through  a  city  Redfield  says : 
''  We  should  entertain  no  doubt  of  the  right  of  the  munic- 
ipal authorities  of  a  city  or  large  town  to  adopt  such  an 
ordinance  without  any  special  legislative  sanction,  by 
virtue  of  the  general  supervision  which  they  have  over 
the  police  of  their  respective  jurisdictions."  2  Red.  on 
Railways  [5  Ed.]  677-8.  In  Railroad  v.  Haggerty^  67 
111.  113,  objection  was  made  to  an  ordinance  limiting 
the  rate  of  speed  of  trains  within  a  town  to  not  more 
than  six  miles  per  hour,  on  the  ground  that  the  town 
had  no  authority  to  pass  it.  The  town  had  no  express 
authority  to  regulate  the  speed  of  railroad  trains,  but 
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the  trustees  had  power  to  declare  vfhsA  should  be  con- 
sidered a  nuisance,  and  to  prevent  and  remove  the  same, 
and  to  regulate  the  police  of  the  town,  and  to  make  such 
ordinances  as  the  good  of  the  inhabitants  might  require. 
"Under  these  powers,"  says  the  court,  "we  think  the 
town  possessed  the  authority  so  to  order  the  use  of  pri- 
vate property  within  its  limits  as  to  prevent  its  proving 
dangerous  to  the  safety  of  the  persons  and  property  of 
citizens ;  and  we  view  the  ordinance  in  question  as  but 
a  police  regulation  for  the  preservation  of  the  safety  of 
persons  and  property,  the  adoption  of  which  was  no 
more  than  a  fair  exercise  of  the  police  power  vested  in 
the  town." 

It  is,  therefore,  clear  that  the  argument  that  the 
ordinance  in  question  should  be  construed  as  applying 
only  to  streets  and  crossings  because  the  power  to  enact 
it  is  implied  from  the  power  to  regulate  the  use  of  streets 
cannot  stand  the  test  of  right,  reason  or  authority.  It 
has  no  foundation  upon  which  to  stand ;  for  the  power 
to  enact  the  ordinance  does  not  depend  alone,  or  to  any 
considerable  extent,  upon  the  power  to  regulate  the  use 
of  the  streets.  Trains  of  cars  propelled  by  steam  through 
a  city,  so  as  to  be  dangerous  to  i)ersons  and  private 
property,  may  well  be  declared  a  nuisance.  2  Dill,  on 
Mun.  Corp.,  sec.  713.  Add  to  the  nuisance  clause  the 
general  welfare  clause  and  there  is  then  no  doubt  but 
the  city  of  St.  Louis  had  abundant  authority  to  enact 
this  ordinance. 

The  section  of  the  ordinance  now  in  question  and 
another  section  thereof  were  before  this  court  in  Merz  v. 
Jiailroadj  88  Mo.  672.  That  case  was  well  presented, 
and,  after  due  consideration  it  was  held  that  the  ordi- 
nance was  a  valid  enactment,  and  that  it  applied  to  tracks 
located  on  uninclosed  private  property  of  the  defendant. 
In  Gfrtibe  v.  Railroad^  supra^  a  like  ordinance  was  held 
to  apply  to  uninclosed  switch  yards  in  the  exclusive 
use  of  the  defendant.  It  is  often  said  that  ordinances 
requiring  a  bell  to  be  rung  or  a  flagman  stationed  at  a 
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crossing  are  designed  for  the  benefit  of  persons  traveling 
on  the  highway,  bnt  such  ordinances  are  wholly  unlike 
the  one  in  hand.  This  ordinance  makes  no  allusion  to 
streets  or  to  public  or  private  grounds.  It  is  an  ordi- 
nance to  limit  the  rate  of  speed  of  cars  propelled  by 
steam  power  within  the  limits  of  St.  Louis  and  this,  too, 
without  regard  to  any  particular  place.  The  only  excep- 
tion is  that  made  by  the  ordinance  itself.  It  is  no  more 
than  a  police  regulation  prescribing  the  manner  in  which 
defendant  may  use  his  property  and  franchise  so  as  not 
to  injure  others.  The  defendant  holds  its  property  and 
franchise  subject  to  all  such  reasonable  police  regulations, 
aiid  in  this  respect  it  stands  on  no  other  ground  than  an 
individual.  Railroad  v.  McClelland^  25  111.  140 ;  Tiede- 
man,  Lim.  Poli<3e  Power,  sec.  194/  We  see  no  reason  to 
depart  from  what  has  baen  said  in  prior  cases,  and  we 
again  hold  that  this  ordinance  applies  to  the  defendant's 
switching  yards  and  main  track  as  well  as  to  other 
places.  This  conclusion  finds  direct  support  in  what 
was  said  in  Crowley  v.  Hailroad,  65  Iowa,  658.  It  was 
also  said  in  Whiison  v.  The  City  of  FranJclin^  34  Ind. 
892,  a  case  often  cited,  that  "the  fa<5t  that  the  railroad 
owned  the  lands  over  which  the  train  was  running  con- 
stitutes no  defense,  nor  could  such  fact  be  considered  in 
mitigation  of  damages." 

We  do  not  regard  the  case  of  State  v.  Jersey  QUy^ 
29  N.  J.  L.  170,  as  in  conflict  with  what  has  been  said. 
That  case  is  made  to  turn  upon  the  limitations  contained 
in  certain  statute  laws  giving  the  city  the  power  to  regu- 
late the  speed  of  railroad  cars  and  engines,  and  to 
declare  what  shall  be  considered  nuisances.  No  such 
limitations  are  found  in  the  charter  of  the  city  of  St. 
Louis. 

2.  The  next  objection  to  the  ordinance  is  that  it 
was  not  designed  for  the  protection  of  the  employes  of 
the  defendant,  and,  hence,  they  cannot  have  an  action 
based  upon  its  breach.  The  claim  is  that  the  contract 
of  employment  determines  the  right,   obligations  and 
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duties  existing  between  master  and  servant,  and  that 
these  rights  and  obligations  cannot  be  interfered  with 
by  an  ordinance.  In  support  of  this  position  we  are 
cited  to  the  following  extract :  *'  The  relation  is  purely 
one  of  contract,  and  the  contract  may  contemplate  or 
stipulate  for  any  services  and  any  conditions  of  service 
not  absolutely  unlawful."  Cooley  on  Torts  [  2  Ed.]  623. 
There  is  certainly  nothing  in  this  extract  which  would 
give  any  validity  to  an  unlawful  contract.  Says  the 
same  author  when  speaking  of  the  police  power  of  the 
state  :  "  All  contracts  and  all  rights,  it  is  declared,  are 
subject  to  this  power ;  and  not  only  may  regulations 
which  aflfect  them  be  established  by  the  state,  but  all 
such  regulations  must  be  subject  to  change  from  time  to 
time,  as  the  general  well-being  of  the  community  may 
require,  or  as  the  circumstances  may  change,  or  as 
experience  may  demonstrate  the  necessity.'*  Cooley  on 
Const.  Lim.  [6  Ed.]  p.  708. 

A  contract  between  master  and  servant  to  disregard 
and  disobey  this  ordinance  would  be  unlawful  and  void. 
It  is  doubtless  true  that  a  servant  engaged  in  disobeying 
the  ordinance  could  not  recover  for  injuries  thus 
received,  for  he  could  not  complain  of  his  own  wrong. 
But  the  plaintiff  had  nothing  whatever  to  do  with  the 
running  of  this  train  at  the  unlawful  rate  of  speed.  The 
ordinance  was  enacted  to  protect  the  lives  and  property 
of  the  citizens,  and  is  the  law  within  the  city  limits.  It 
furnishes  a  rule  of  conduct  for  master  and  servant  as 
well  as  for  other  persons.  It  certainly  cannot  be  said 
that  plaintiff,  by  entering  the  service  of  the  defendant, 
ceased  to  be  under  the  protection  of  the  laws  of  the 
city.  The  plaintiff  was  not  a  party  to,  or  a  participant 
in,  the  violation  of  the  ordinance ;  and,  as  the  ordinance 
was  enacted  to  protect  the  citizens  and  their  property, 
he  has  a  cause  of  action  for  the  damages  received, 
unless  defeated  by  his  own  contributory  negligence.  It 
is  agreed  in  this  court  that  another  section  of  the  ordi- 
nance provides  for  the  arrest  and  conviction  of  persons 
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violating  the  section  before  set  out,  but  we  do  not  see* 
what  that  has  to  do  with  the  case  in  hand,  ^e 
penalty  thus  imposed  can  no  more  aflfect  this  case  than 
it  would  a  case  where  a  i)erson  not  a  servant  of  the 
company  is  suing  for  injuries  sustained  by  reason  of 
the  excessive  speed. 

Nor  is  the  plaintiff's  action  defeated  because  he 
and  the  persons  in  charge  of  the  train  were  fellow- 
servants  ;  for  the  train  was  run  at  a  rate  of  speed  pro- 
hibited by  the  ordinance,  pursuant  to  a  time-card 
prepared  and  promulgated  by  the  defendant.  The 
unlawful  and  negligent  act  was  the  joint  act  of  the 
defendant,  and  of  the  servants  in  charge  of  the  train. 
The  law  is  well  settled  that  one  servant  may  recover  for 
an  injury  caused  by  the  combined  negligence  of  the 
master  and  a  fellow-servant.  Young  v.  Iron  Oo.y  103 
Mo.  324,  and  cases  cited. 

3.  The  next  question  is  whether  the  court  should, 
as  a  matter  of  law,  have  declared  the  plaintiff  guilty  of 
contributory  negligence.  It  is  to  be  observed  at  the 
outset  that  the  plaintiff  was  not  a  trespasser  or  wrong- 
doer. At  the  time  of  this  accident  he  was  where  he  had 
a  right  to  be,  and  where  the  performance  of  his  duties 
required  him  to  be,  so  that  the  cases  of  Tancey  c.  Rail- 
Toad^  93  Mo.  433,  and  Barlcer  v.  Railroad^  98  Mo.  60, 
have  no  application  to  this  case.  Though  his  work 
placed  him  upon  these  tracks,  still  it  was  his  duty  to  be 
on  his  guard  for  approaching  trains ;  and  the  question 
is  not,  whether  there  is  evidence  from  which  the  jury 
might  have  inferred  contributory  negligence,  but 
whether  the  court  should  have  so  declared  as  a.  matter 
of  law. 

It  is  to  be  observed  in  the  first  place  that  under 
our  rulings  the  burden  of  showing  negligence  on  the  part 
of  the  plaintiff  is  upon  the  defendant.  The  presumption 
is  that  plaintiff  performed  his  duty  until  the  contrary  is 
made  to  appear.  Stepp  n.  Railroad^  85  Mo.  229 ;  Petiy 
t).  Railroad^  88  Mo.  306;  Schlereth  t.  Railroad^  96  Mo. 
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509.  While  some  of  the  plaintiflf's  evidence  is  to  the 
effect  that  he  could  have  seen  the  approaching  train  for 
a  distance  of  sixty  yards  from  where  he  stood,  still  his 
evidence  is  that  he  could  not  see  it  until  it  had  passed  the 
cars  standing  on  the  spur  track.  He  st.epped  over  one 
set  of  rails,  and  his  eyes  were  then  necessarily  turned  in 
the  direction  of  his  engineer,  and  while  thus  looking 
and  giving  the  signals  he  could  not  see  the  approaching 
passenger  train  because  of  the  cars  standing  on  the 
spur.  Having  given  the  signals  to  his  engineer,  he  at 
once  stepped  back  towards  his  train  and  was  caught. 
The  accident  occurred  at  night,  and  these  movements 
made  by  him  were  all  the  work  of  a  minute  or  thirty 
seconds. 

Taking  these  circumstances  in  connection  with  the 
evidence  that  the  train  was  running  at  a  speed  of  from 
twenty  to  twenty-two  miles  per  hour,  we  think  the 
question  of  contributory  negligence  was  one  for  the 
jury.  Where,  as  here,  there  is  a  flagrant  violation  of  a 
law  or  municipal  regulation,  resulting  in  an  injury,  con- 
tributory negligence  should  be  clearly  made  out,  before 
the  court  relieves  the  defendant  from  liability  on  that 
ground.  Petty  v.  Mailroady  supra.  The  evidence  in 
our  opinion  does  not  make  out  a  clear  case  of  contrib- 
utory negligence.  The  demurrer  to  the  evidence  was, 
therefore,  properly  overruled. 

4.  The  third  instruction  given  at  the  request  of 
the  defendant  is,  omitting  some  unimportant  words,  as 
follows:  ''  If  the  jury  find  that  plaintiff,  while  engaged 
in  switching  cars  upon  a  freight  train  in  the  defend- 
ant's yard,  stepped  immediately  in  front  of  a  passenger 
train  of  defendant,  running  east  upon  the  east-bound 
track  therein,  and  was  struck  thereby,  he  cannot 
recover,  even  though  the  passenger  train  was  running 
at  a  rate  of  speed  exceeding  six  miles  per  hour.  "  This 
instruction,  it  will  be  seen,  does  not  require  the  jury  to 
find  that  plaintiff  saw  the  approaching  train,  or  could 
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have  seen  it  by  the  exercise  of  ordinary  care.  It  sub- 
mits no  question  of  contributory  negligence  to  the  jury. 
It  simply  directs  a  verdict  for  the  defendant  if  plaintiff 
stepped  immediately  in  front  of  the  passenger  train 
and  was  hurt,  both  of  which  facts  were  proved  by  the 
plaintiflE's  own  evidence.  When  this  instruction  and 
the  one  given  at  the  request  of  the  plaintiff  are  appMed 
to  the  evidence,  as  they  must  be,  it  is  perfectly  plain 
that  they  are  in  direct  conflict ;  for,  if  this  instruction 
given  at  the  request  of  the  defendant  presents  the  law 
correctly,  then  the  plaintiff  had  no  case,  and  could  not 
recover.  This  instruction,  in  the  light  of  the  undis- 
puted evidence  of  the  plaintiff,  was  simply  a  demurrer 
to  the  evidence  submitted  to  the  jury.  It  is  reversible 
error  to  give  conflicting  instructions,  no  matter  at  whose 
instance  they  are  given.  Such  instructions  furnish  no 
guide  to  the  jury.     Stevenson  v.  Hancock^  72  Mo.  612. 

It  is  unnecessary  to  go  over  all  the  instructions. 
Should  it  appear  on  a  new  trial  that  plaintiff  saw  the 
approaching  train,  and,  seeing  it,  stepped  in  front  of  the 
engine,  he  cannot  recover,  for  that  would  be  gross 
negligence  on  his  part;  bat  if  he  did  not  see  the 
approaching  train  then  it  is  for  the  jury  to  say  whether 
he  was  wanting  in  ordinary  care  in  not  seeing  it. 

The  judgment  is  reversed  and  the  cause  remanded. 
Sherwood,  C.  Ji,  is  of  the  opinion  that  the  judgment 
should  be  reversed,  but  does  not  agree  to  remanding 
the  cause.    The  other  judges  concur. 
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Collins  v.  Wilhoit  et  al.^  Appellants. 


IN  BANC. 


^. 


Conditional  Sales :  notice  :  statute.  BeviBed  Statutes  of  1889, 
section  2505,  providing  that  no  sale  of  chattels,  where  possession 
fis  delivered  to  the  vendee  shall  be  subject  to  any  condition  what- 
ever as  against  the  creditors  of  the  vendee  or  subsequent  pur- 
chasers in  good  faith,  unless  such  condition  be  evidenced  in 
writing  and  recorded,  applies  to  prior  as  w^  as  to  subsequent 
creditors. 

• :  ORAL  CONDITION  :  NOTICE.    A  sale  upon  oral  condition  la 


void  as  to  the  vendee's  creditors,  and  actual  notice  to  them  of  t^e 
conditional  sale  is  immaterial. 


Certified  from  Kansas  City  Court  of  Appeals. 

Affirmed. 

A.  D.  Burnes  and  J.  W.  Cdburn  for  appellants. 

( 1 )  The  condition  in  the  sale  that  the  hogs  were  to 
remain  the  property  of  the  vendor  Collins,  until  paid 
for  by  the  vendee  McComas,  was  void,  it  not  being 
in  writing,  executed,  acknowledged  or  recorded  as  pro- 
vided in  cases  of  mortgages  of  personal  property.  R.  S. 
1879,  sec.  2505  (second  clause);  Coover  v.  Johnson^  86 
Mo.  533.  In  the  above  case  the  debt  was  prior  to  the 
sale.  (2)  The  term  ''creditors"  in  the  first  clause 
of  section  2505  has  been  construed  to  mean  ''prior," 
as  well  as  "subsequent,"  creditors.  BiVby  v.  Bart- 
Titan,  29  Mo.  App.  139 ;  Harmon  v.  Morris,  28  Mo. 
App-  329 ;  Crane  v.  Timberlake,  81  Mo.  431 ;  Stewart 
V.  Nelson,  79  Mo.  522,  524 ;  Mills  v,  Thompson,  72  Mo. 
367 ;  Stern  v.  Henley,  68  Mo.  262 ;  Knoop  v.  Distilling 
Co.,  26  Mo.  App.  315 ;  Bxirgert  v.  Burger  I,  59  Mo.  80. 
(3)    "Words  and  phrases,  the  meaning  of  which,  ipi  A 
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statute,  has  been  ascertained,  are,  when  nsed  in  a  sub- 
sequent statute,  to  be  understood  in  the  same  sense." 
Potter's  Dwarris  on  Statutes  [  Ed.  1885]  p.  274 ;  Bacon's 
Abridgment,  Title  Statute,  1 ;  Com.  v.  Hartwell^  3  Gray, 
( Mass.)  450 ;  Buchndboye  v.  Mottichmed^  32  Eng.  L.  & 
Eq.  84 :  Bogardus  v.  Churchy  4  Sand.  Ch.  633 ;  Riggi 
V.  Wilton,  13  HI.  15 ;  Adams  v.  Field,  21  Vt.  266.  So 
the  word  creditors  in  the  second  clause  of  section  2505 
should  be  construed  ''prior"  as  well  as  "subsequent" 
creditors,  as  it  has  been  construed  in  the  first  clause  of 
said  section,  before  the  enactment  in  1877  of  the  second 
clause.  (4)  Collins  consented  to  the  mortgage  by 
McComas  to  Waller,  or  assented  to  it  after  it  was  made, 
said  he  looked  to  Waller  for  the  money  due  him  from 
McComas,  received  $50  of  the  money  derived  from  the 
sale  by  Waller  under  the  mortgage,  which  was  the  only 
part  of  the  money  derived  from  such  sale,  and  permitted 
Waller  to  apply  the  balance  of  the  money  from  such 
sale  on  his  debt  from  McComas  for  rent.  Such  conduct 
was  a  waiver  of  his  lien,  not  only  to  Waller,  but  to  all 
the  world.  Rohhins  v.  Phillips,  68  Mo.  100 ;  RidrQway 
V,  Kennedy,  62  Mo.  24 ;  Little  v.  Page,  44  Mo.  412 ; 
Parmlee  v,  Caihewood,  36  Mo.  479 ;  Bannefelser  v. 
Weigel,  27  Mo.  45;  Patchin  v.  Biggerstaff,  25  Mo. 
App.  542 ;  Benjamin  on  Sales,  p.  256 ;  Wilkie  v.  Bay, 
6  N.  E.  Rep.  542. 

Jo7m  W.  Coats  for  respondent. 

(1)  The  conditions  in  the  sale  of  the  hogs  to 
McComas  by  Collins  were  not  void  as  to  Kindred, 
because  he  was  not  a  subsequent  creditor  or  subsequent 
purchaser  of  McComas,  nor  was  he  a  prior  creditor  of 
Collins.  R.  S.,  sees.  2505-2507;  Machine  Works  v. 
Trisler,  21  Mo.  App.  69 ;  Tafts  v.  Thompson,  22  Mo. 
App.  564 ;  Knoop  v.  Distilling  Co,,  26  Mo.  App.  303. 
And  there  was  no  error  in  the  court's  refusal  to  give 
the  first  instruction  asked  by  defendants.     (2)    The 
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court  properly  refused  tlie  second,  third  and  fourth 
instructions  asked  by  defendants.  There  was  no  evi- 
dence offered  at  the  trial  upon  which  said  instructions  ^ 
could  be  based.  Harrison  v.  Cachelln^  27  Mo.  26 ; 
Webster  College  v.  Tyler,  35  Mo.  268.  The  evidence 
clearly  shows  that  Collins  had  no  knowledge  of  the 
mortgage  given  by  McComas  to  Waller  until  after  the 
levy,  and  there  is  no  evidence  that  he  consented  to 
the  same,  and,  even  if  he  did,  it  does  not  lie  in  the 
mouth  of  Kindred  to  complain.  It  would  have  placed 
him  in  no  worse  position  than  he  already  occupied.  He 
was  only  a  prior  creditor  of  McComas,  and  creditors  -are 
not  innocent  purchasers.  Mill  Go.  v.  Turner^  Frazier 
&  Co.,  23  Mo.  App.  103.  Neither  Kindred  nor  Waller 
was  a  creditor  of  Collins,  or  subsequent  purchaser  in 
good  faith.  ( 3 )  Upon  a  state  of  facts,  as  in  this  case, 
the  appellate  court  will  not  reverse  when  the  finding  is 
clearly  for  the  right  party,  by  a  court  sitting  as  a  jury, 
even  though  declarations  of  law,  which  might  have  been 
properly  given,  were  refused.  Adams  v.  Harper,  20 
Mo.  App.  684 ;  Tufts  v.  Thompson,  22  Mo.  App.  564. 
Not  will  the  finding  of  the  trial  court  be  disturbei. 
upon  the  mere  suggestion  that  the  same  is  against  the 
evidence  or  weight  of  evidence.  Meyer  v.  McCabe,  73 
Mo.  240.  (4)  The  point  raised  in  the  second  para- 
grai^h  of  appellant's  brief,  and  the  authorities  therein 
cited,  are  wholly  irrelevant  to  the  issues  involved  in  the 
case  at  bar.  The  first  clause  of  section  2605,  Revised 
Statutes,  is  riot  involved  in  the  facts  or  issues  of  this 
case.  Neither  Kindred  nor  Waller  is  a  creditor  of,  or 
purchaser  from,  Collins.  The  first  clause  of  this  sec- 
tion was  intended  only  as  a  protection  to  prior  credi- 
tors and  subsequent  purchasers  in  good  faith  of  the 
vendor,  where  there  has  been  no  change  of  possession 
after  a  prior  sale.  This  case  rests  upon  the  second 
clause  of  section  2505,  which  was  intended  to  protect 
subsequent   creditors    and   subsequent   purchasers    in 
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good  faith  of  the  vendee ;  and  Waller,  thfe  only  subse- 
quent creditor  or  purchaser  ol  McComas,  is  not  a  party 
or  complainant  in  this  case.  Machine  WotJcs  t>.  Trlgler, 
21  Mo.  App.  69  ;  Tiff  Is  t.  Thompson^  22  Mo.  App.  564; 
Knoop  t).  Distilling  Co.^  26  Mo.  App.  303. 

Black,  J. — The  plaintiff  commenced  this  action  of 
replevin  before  a  justice  of  the  peace  to  recover  four 
hogs.  He  prevailed  in  the  justice's  court  and  again  in 
the  circuit  court.  The  Kansas  City  court  of  appeals,  to 
which  the  cause  was  appealed,  reversed  the  judgment 
of  the  circuit  court  and  remanded  the  cause,  and  then 
certified  the  same  to  this  court  for  the  reasons  hereafter 
stated. 

The  facts  are  these:  Joseph  Kindred  recovered  a 
judgment  against  McComas  in  1885  or  1886.  In  October, 
1887,  McComas  purchased  from  Collins,  the  plaintiff  in 
this  case,  twenty  head  of  hogs,  including  the  four  now 
in  question.  He  did  not  pay  for  them,  and  it  was 
verbally  agreed  between  him  and  Collins  that  McComas 
should  take  possession  of  the  hogs,  but  that  they  should 
remain  the  property  of  Collins  until  paid  for.  An 
execution  was  issued  on  the  judgment  in  favor  of 
Kindred  against  McComas  and  placed  in  the  hands  of 
constable  Wilhoit,  who  levied  the  same  on  the  four  hog^ 
in  question  on  the  fourteenth  of  December,  1887.  The 
date  of  the  execution  is  not  given.  Collins  then  com- 
menced this  suit,  McComas  not  having  yet  paid  for  the 
hogs.  There  is  some  other  evidence  which  will  be 
noticed  hereafter. 

The  case  turns  upon  the  question  whether  the  court 
erred  in  refusing  the  following  instruction  asked  by  the 
defendant:  "That  if  Collins  sold  the  hogs  in  contro- 
versy to  McComas  and  delivered  possession  of  them  to 
McComas,  and  at  said  sale  it  was  agreed  between  them 
that  the  hogs  were  to  be  the  property  of  the  vendor 
until  paid  for,  then  said  sale  is  void  as  against  the 
creditor  of  the  vendee,  unless   said   condition  as   to 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  455 

Collins  V.  Wilhoit 

ownership  was  reduced  to  writing,  acknowledged  and 
recorded  as  provided  by  law  in  cases  of  mortgages  of 
personal  property." 

The  defendant  bases  his  right  to  have  this  instruc- 
tion given  on  the  second  clause  of  section  2505,  Revised 
Statutes,  1879.  The  first  clause  provides :  "  Every  sale 
made  by  a  vendor  of  goods  and  chattels  in  his  possession 
or  under  his  control,  unless  the  same  be  accompanied  by 
delivery  in  a  reasonable  time,  regard  being  had  to  the 
situation  of  the  property,  and  be  followed  by  an  actual 
and  continued  change  of  the  possession  of  the  things 
sold,  shall  be  held  to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  subsequent  purchasers 
in  good  faith."  And  the  second  clause  is  in  these 
words:  *'And  no  sale  of  goods  and  chattels,  where 
possession  is  delivered  to  the  vendee  shall  be  subject 
to  any  condition  whatever  as  against  creditors  of  the 
vendee,  or  subsequent  purchasers  from  such  vendee  in 
good  faith,  unless  such  condition  shall  be  evidenced  by 
writing,  executed  and  acknowledged  by  the  vendee,  and 
recorded  as  now"  provided  in  cases  of  mortgages  of 
personal  property." 

From  the  foregoing  statement  it  will  be  seen  that 
Kindred  recovered  his  judgment  before  Collins  sold  the 
hogs  to  McComas,  so  that  he  was  a  prior  creditor  of 
McComas.  And  the  first  question  is  whether  the  term 
"creditors,"  as  used  in  the  second  clause,  includes 
prior  creditors.  The  Kansas  City  court  of  appeals  held 
in  this  case  that  it  included  prior  as  well  as  subsequent 
creditors,  while  the  St.  Louis  court  of  appeals  holds  that 
it  means  subsequent  creditors  only.  Defiance  Machine 
Works  v.^Trisler^  21  Mo.  App.  69  ;  Knoop  v. Distilling 
Co.,  26  Mo.  App.  303 ;  State  v.  Green  Tree  Co.,  32  Mo. 
App.  276.  It  is  because  of  this  conflict  in  the  rulings 
of  those  courts  that  the  case  in  hand  was  certified  to  this 
court. 

The  first  clause  of  section  2505  is  the  old  tenth 
section  of  the  statute  concerning  fraudulent  conveyances 
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as  amended  by  the  General  Statutes  of  1865.  In 
1877  the  legislature  added  the  second  clause  by  way  of 
an  amendment,  and  as  thus  amended  the  whole  section 
was  carried  into  the  Revised  Statutes  of  1879.  Prior  to 
1877,  these  sales,  upon  condition  that  the  title  should 
remain  in  the  vendor  until  payment  of  the  purchase 
price,  were  held  valid  as  against  creditors,  though  the 
condition  was  not  made  matter  of  record.  Mfg.  Co.  v, 
Culp^  83  Mo.  548,  and  cases  cited.  Such  sales  became 
of  frequent  occurrence,  and  were  productive  of  much 
mischief,  and,  hence,  the  new  enactment.  The  fact  that 
this  new  enactment  was  made  by  an  addition  to  the  old 
section  as  amended  Ia  1865,  and  the  manifest  similarity 
of  the  language  used  in  the  clauses,  show  quite  clearly 
that  the  legislature  used  the  term  ''creditors"  in  the 
second  clause  in  the  same  sense  in  which  it  had  been 
used  in  the  first.  Now,  we  have  held  that  the  first  clause, 
in  speaking  of  creditors,  means  and  includes  prior  as 
well  as  subsequent  creditors.  Knoop  v.  Distilling  Co,^ 
102  Mo.  157.  And  this  was  doing  no  more  than 
affirming  what  we  consider  to  be  a  ver^  well-understood 
rule.  We  are  not  to  assign  a  different  meaning  to  the 
woid,  as  used  in  the  second  clause,  from  that  accorded 
to  it  in  the  first,  unless  some  good  reason  can  be  given 
for  so  doing.  This,  we  think,  cannot  be  done.  The  two 
clauses  are  certainly  alike  in  this,  that  they  seek  to  p  e- 
vent  a  false  show  of  wealth.  We  think  it  will  also 
appear  from  what  is  hereafter  said,  that  each  clause 
makes  the  described  transaction  void  as  to  creditoi-s,  as 
a  matter  of  law.  The  one  seeks  to  protect  creditors  of 
the  vendor,  and  the  other  creditors  of  the  vendee, 
against  a  false  appearance  of  ownership  of  i)ersonal 
property.  Both  Clauses .  are  based  upon  the  same 
policy,  and  we  have  no  more  right  to  substitute  "sub- 
sequent creditors"  for  "creditors"  in  the  one  clause 
than  we  have  in  the  other.  Our  conclusion  is  that  when 
the  second  clause  speaks  of  creditors  it  means  and 
includes  prior  as  well  as  subsequent  creditors.    It  is 
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true  this  second  clause  works  out  its  object  by 
requiring  the  condition  to  be  reduced  to  writing  and 
recorded,  and  is,  therefore,  in  a  sense  a  recording  act, 
but  we  do  not  see  that  that  militates  against  the 
conclusion  just  expressed. 

2.  It  is  neit  insisted  that  the  instruction  was 
properly  refused  because  it  leaves  out  of  view  the  evi- 
dence tending  to  show  that  Kindred  had  notice  of  the 
conditional  sale.  The  plaintiff  testified:  "I  told 
Kindred  about  selling  the  hogs  to  McComas  on  condi- 
tion that  they  were  to  be  mine  until  he  paid  for  them  ; 
this  waa  at  Smithville  some  time  before  the  levy  was 
made."  Though  Kindred  denies  having  such  a  conver- 
sation, there  is  here  evidence  that  he  had  notice  of  the 
conditional  sale  before  the  levy  of  the  execution  ;  so 
that  the  question  arises  whether  actual  notice  to  him 
is  suflScient  to  take  the  case  out  of  the  statute. 

The  statute  declares  that  "no  sale  of  chattels, 
where  possession  is  delivered  to  the  vendee,  shall  be 
subject  to  any  condition  whatever  as  against  creditors 
of  the  vendee,  or  subsequent  purchasers  from  such 
vendee  in  good  faith,  unless,"  etc.  In  Coover  v.  John- 
^on^  86  Mo.  633,  in  construing  this  clause  of  the  statute, 
we  held  that  the  expressions,  "without  notice,"  and 
^'in  good  faith,"  are  equivalent  terms,  and  that  the 
words,  in  good  faith,  refer  back  to  and  qualify  the  word 
creditors,  as  well  as  the  words,  subsequent  purchasers. 
On  further  consideration,  we  are  of  the  opinion  that  the 
oonclusion  then  reached  cannot  stand  the  test. 

In  the  first  place  such  a  reading  is  unnatural  and 
strained ;  for  creditors  without  qualification  stand  as 
one  class,  and  subsequent  purchasers  in  good  faith  as 
another  and  distinct  class.  Again,  a  creditor  may  be 
such  in  good  faith,  though  he  has  notice  of  a  prohib- 
ited transaction  between  his  debtor  and  a  third  person. 
Here  we  may  again  obtain  light  by  resorting  to  the  set- 
tled meaning  of  like  words  found  in  the  first  clause  of 
the  se<5tion.    Under  the  first  clause  it  has  been  held 
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ever  since  1865  that  a  retention  of  possession  of  per- 
sonal property  by  the  vendor  made  the  sale  void  as  a 
matter  of  law.  Olajlin  v,  Rosenberg,  42  Mo.  439 ; 
44  Mo.  323  ;  66  Mo.  168  ;  67  Mo.  426  ;  68  Mo.  262.  Notice 
of  such  a  sale  to  a  creditor  is  immaterial,  for  it  is  only 
notice  of  a  transaction  which  is  void  by  the  rules  of  law. 
Lawrence  v.  Burnham,  4  Nev.  361 ;  Hower  v,  Oeesa- 
many  17  S.  &  R.  251 ;  King  v.  Bailey,  6  Mo.  576.  The 
same  is  true  in  respect  of  the  second  clause  for  notice  ; 
to  a  creditor  of  the  condition  attached  to  the  purchase 
is  simply  notice  of  a  contract  which,  as  to  him,  is  void. 
This  clause  does  not  say,  it  is  true,  that  the  purchase 
of  chattels  upon  condition  shall  be  fraudulent,  but  it 
does  say  there  shall  be  no  condition  whatever  as  to  a 
creditor  of  the  vendee,  unless  the  condition  is  reduced 
to  writing,  acknowledged  and  recorded.  Unless  this 
is  done,  the  purchase  is,  as  a  matter  of  law,  without 
condition  as  to  creditors  of  the  vendee.  As  to  credit- 
ors, this  second  clause  is  also  like  section  2503,  Revised 
Statutes,  1879,  which  provides  that  no  mortgage  of  per- 
sonal property  shall  be  valid  against  third  persons, 
unless  possession  be  delivered  to  the  mortgagee,  or  the 
mortgage  be  acknowledged  and  recorded.  A  mortgage 
of  personal  property  which  does  not  comply  with  this 
statute  is  invalid,  both  as  to  creditors  and  purchasers, 
although  they  may  have  actual  notice  of  it.  Bevans  v. 
Bolton,  31  Mo.  437. 

Statutes  on  this  subject  of  conditional  sales  have 
been  enacted  of  late  years  in  many  other  states,  but 
they  are  so  unlike  our  statutes  that  the  decisions  of 
other  states  furnish  no  safe  guide  here.  As  has  been 
said,  these  sales  of  personal  property  with  attached 
verbal  conditions,  were  the  fruitful  source  of  litigation, 
injustice  and  fraud.  By  the  enactment  in  question,  the 
legislature  has  said  that,  as  to  creditors  of  the  vendee, 
there  shall  be  no  conditions,  unless  reduced  to  writing 
and  recorded.  Full  force  and  effect  should  be  given  to 
this  just  and  wise  enactment ;  and  in  doing  so  it  must 
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be  and  now  is  held  that  such  verbal  conditions  are,  as 
to  creditoi-s  of  the  vendee,  void  as  a  matter  of  law,  and, 
this  being  so,  actual  notice  to  the  creditor  of  the  condi- 
tional sale  is  immaterial.  The  case  of  Coover  t.  John- 
son is,  therefore,  overruled,  and  it  also  follows  that  the 
instruction  in  question  should  have  been  given.  The 
judgment  of  the  Kansas  City  court  of  appeals  is,  there- 
lore,  aflSrmed.  Sherwood,  C.  J.,  dissents.  The  other 
judges  concur. 
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1.  Penal  Statutes,  Construction  of.  A  penal  statute  must  be  so 
construed  that  no  case  will  faU  within  it  which  is  not  included 
within  the  i'easonable  meaning  of  its  terms  and  within  the  spirit 
and  scope  of  its  enactment. 

2.    :  EXTRA   TERRITORIAL  FORCE.     Such   Statute  Can  have  no 

extraterritorial  force,  nor  will  it  be  presumed  that  the  legislature 
so  intended. 

8.  Telegraph  Companies:  statute.  Under  Revised  Statutes^ 
1889,  section  2725,  relating  to  telegraph  companies,  the  latter  are 
not  liable  for  a  negligent  failure  to  deliver  a  message  to  a  person 
in  another  state  but  only  for  failure  to  receive  and  transmit  it. 

4.     : :    constitution.    Such  statute  is  not  violative  of 

the  provision  of  the  constitution  of  the  United  States,  giving  con- 
gress power  to  regulate  commerce  between  the  states. 

Error  to  Pettis  Circuit  Court. — Hon.  Riohard  Field, 

Judge. 
Affirmed. 

W.  8.  Shirk  for  plaintiff  in  error. 

C.  L.  Yeater  for  defendant  in  error. 

( 1 )    An  act  which  is  penal  by  law  is  rendered  so 
solely  because  the  law  of  the  place  of  its  commissiou  so 
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provides,  and  such  law  has  no  force  beyond  the  terri- 
torial jurisdiction  of  the  political  power  making  it. 
The  sending  of  this  message  contemplated  the  doing  of 
acts  beyond  the  jurisdiction  of  Missouri,  and,  hence, 
the  failure  to  do  such  act^  cannot  be  penal  under  the 
Statutes  of  Missouri.  Sedgwick  on  Construction  of 
Statutes  &  Constitutional  Law  [2  Ed.]  p.  64;  Endlich 
on  the  Interpretation  of  Statutes,  sec.  169 ;  Rorer  on 
Inter-State  Law,  pp.  149,  162 ;  Story's  Conflict  of  Laws, 
sees.  18,  20;  Hutchison  on  Carriers  [2  Ed.]  sec.  789a. 
(2 )  The  business  of  transmitting  telegraphic  dispatches 
from  a  point  in  one  state  to  a  point  in  another  state  is, 
under  the  third  clause  of  section  8,  article  1,  of  the  con- 
stitution of  United  States,  commerce  among  the  states. 
Tel.  Co.  V.  Texas,  105  U.  S.  460 ;  Tel.  Co.  v.  Tel.  Co.,  96 
U.  S.  1 ;  cases  post.  ( 3 )  The  business  of  inter-state 
telegraphy  is  national  in  its  nature,  and  admits  only  of 
one  uniform  system  of  regulation,  and,  therefore,  the 
power  of  congress  to  regulate  it  is  exclusive,  and 
its  omission  to  regulate  that  power  is  paramount  to  a 
declaration  that  it  shall  be  free  from  regulation  by  the 
states.  To  hold  that  the  penalty  provided  by  section 
2725,  Revised  Statutes,  1889,  is  applicable  to  the  inter- 
state message  in  question  would  place  a  construction 
upon  the  statute  which  would  bring  it  in  conflict  with 
the  inter-state  commerce  clause  of  the  constitution  of 
the  United  States.  Tel.  Co.  v.  PendletoUy  122  U.  S. 
347 ;  Railroad  v.  Illinois,  118  U.  S.  660 ;  Leisy  v.  Hdr- 
din,  136  U.  S.  100 ;  Alexander  v.  Tel.  Co.,  5  S.  Rep. 
(Miss.)  397 ;  Perry  Co.  v.  Pennsylvania,  118  U.  S.  197; 
Welton  V.  Missouri,  91  U.  S.  276 ;  State  Freight  Tax 
Case,  15  Wallace  (82  U.  S.)  232:  Passenger  Cases,! 
Howard  (48  U.  S.)  283;  aibbon  v.  Ogden,  9  Wheat. 
(22  U.  S.)l. 

Brace,  J. — ^This  cause  is  certified  here  from  the 
Kansas  City  court  of  appeals  as  involving  a  consti- 
tutional  question.    The   error  complained  of    is    the 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  461 

Connell  v.  The  W.  U.  Tel.  Co. 

judgraent  of  the  circuit  court  of  Pettis  county,  sustaining 
a  general  demurrer  to  the  petition,  which  is  as  follows : 

"Plaintiff  for  cause  of  action  states,  that  she  is  a 
resident  of  the  city  of  Sedalia,  Missouri,  and  that  the 
defendant  is  a  corporation  organized  and  incorporated 
nnder  the  laws  of  the  state  of  Missouri,  and  engaged  in 
the  business  of  transmitting  and  delivering  telegraphic 
messages  from  said  city  of  Sedalia  tct  other  cities  and 
towns  in  this  and  the  surrounding  states,  among  others 
the  city  of  Leavenworth,  in  the  state  of  Kansas  ;  that  on 
the  thirteenth  day  of  December,  A.  D.  1889,  she 
delivered  to  the  defendant's  agent,  at  its  oflSce  in  the 
city  of  Sedalia,  for  transmission  to  and  delivery  at 
the  said  city  of  Leavenworth,  the  following  message, 
to- wit : 

"^December  13,  1889. 
"  ^Matt,  Connell,  Soldier's  Home  ;— 

*' '  Your  child  is  dying. 

"'Maky.' 

"That,  npon  delivering  said  message  to  defendant's 
agent  at  its  said  olfflce,  she  paid  the  defendant  the  usual 
and  customary  charges  for  sending  and  delivering  the 
same,  as  established  by  the  rules  and  regulations  of 
defendant,  to-wit,  the  sum  of  fifty  cents,  and  that  the 
defendant,  through  its  said  agent,  did  then  and  there 
receive  said  message  for  transmission  and  delivery  to 
said  Matt.  Connell,  at  the  Soldiers'  Home  in  said  city  of 
lieavenworth,  and  did  accept  and  receive  the  aforesaid 
charge  for  so  doing ;  that  it  then  and  thereupon  became 
the  duty  of  the  defendant  to  transmit  and  deliver  said 
message  to  the  said  Matt.  Connell  promptly,  and  with 
impartiality  and  in  good  faith. 

''Plaintiff  avers  that  the  defendant  did  not  trans- 
mit and  deliver  said  message  promptly,  but  that  it 
negligently  and  carelessly  failed  to  deliver  said  mes- 
sage to  the  said  Matt.  Connell,  until  the  twenty -first 
day  of  February,  1890,  although  said  Matt.  Connell  was 
constantly,    from    said    thirteenth    day  of   December, 
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1889,  until  said  twenty-first  day  of  February,  1890,  an 
inmate  of  the  Soldier's  Home,  in  said  city  of  Leaven- 
worth, and  was  well  known  to  its  officers  and  other 
inmates,  and  if  the  defendant  had  at  any  time  made 
inquiry  for  said  Matt.  Connell  at  said  place,  he  would 
have  been  immediately  found,  and  said  message 
delivered. 

**  Whereupon  plaintiff  says  that  under  and  by 
virtue  of  the  statute  of  the  state  of  Missouri,  in  such 
case  made  and  provided,  she  is  entitled  to  have  and 
recover  from  the  defendant,  for  its  aforesaid  wrongful 
act  in  failing  and  neglecting  to  transmit  and  deliver  said 
message  promptly  as  aforesaid,  the  sura  of  $200,  together 
with  her  costs  herein  laid  out  and  expended,  and  for 
which  plaintiff  prays  judgment.'* 

Section  2725,  Revised  Statutes,  1889,  upon  which 
this  action  is  based,  makes  it  the  duty  of  every  tele- 
graph company  "to  provide  sufficient  facilities  at  all  its 
offices  for  the  dispatch  of  the  business  of  the  public,  to 
receive  dispatches  from  and  for  other  telephone  or  tele- 
graph lines  and  from  or  for  any  individual,  and  on  pay- 
ment or  tender  of  their  usual  charges  for  transmitting 
dispatches  as  established  by  the  rules  and  regulations  of 
such  telephone  or  telegraph  line  to  transmit  the  same 
promptly  and  with  impartiality  and  good  faith  under  a 
penalty  of  $200  for  every  neglect  or  refusal  so  to  do,  to 
l)e  recovered  with  costs  of  suit  by  civil  action  by  the 
person  or  persons  or  company  sending  or  desiring  to 
send  such  dispatch,  one-half  of  the  amount  recovered 
to  be  retained  by  the  plaintlflf  and  one-half  to  be  paid 
into  the  county  public  school  fund  of  the  county  in 
which  the  suit  was  instituted  ;  and  the  burden  of  proof 
shall  be  upon  the  company  to  show  that  the  wire  was 
-engaged  as  the  reason  for  the  delay  in  transmitting  such 
dispatch." 

I.  This  section  is  in  form  and  substance  a  penal 
statute  and  subject  to  the  rules  of  construction 
which  obtain  in  respect  of  such  statutes,  and  which 
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xequire  that  *'no  case  shall  be  held  to  fall  within  it 
which  does  not  fall  both  within  the  reasonable  meaning 
of  its  terms,  and  within  the  spirit,  and  scope  of  the 
enactment."  Endlich  on  Interp,  of  Statutes,  p.  2; 
Burnett  v,  Tel  Co.,  39  Mo.  App.  599. 

Another  rule  is  also  to  be  observed  in  its  construc- 
tion, that,  as  such  a  statute  can  have  no  extra-territorial 
force,  it  must  be  presumed  that  the  legislature  did  not 
intend  to  exceed  its  jurisdiction,  or  design  it  to  operate 
beyond  the  territorial  limits  of  its  jurisdiction.  Rorer 
on  Inter-State  Law,  p.  148;  Endlich  on  Interp.  of 
Statutes,  sec.  169. 

Applying  these  rules  to  the  statute  in  question,  and 
the  case  in  hand,  the  duty  imposed  upon  the  tele- 
graph company  by  this  section  was  to  receive  and 
transmit  plaintiff's  message  *' promptly  and  with 
impartiality  and  good  faith "  as  soon  as  its  wire  was 
disengaged  from  previous  messages ;  for  a  failure  to 
discharge  which  duty  the  penalty  sued  for  is  imposed. 
Now,  what  is  the  duty  set  out  in  the  petition  ?  Not  that 
it  was  the  duty  of  defendant  to  receive  and  transmit 
the  message,  but  to  transmit  and  deliver  it.  Wherein 
is  it  charged  that  the  defendant  failed  to  discharge  its 
duty  ?  Not  in  that  it  failed  to  receive  and  transmit  the 
message,  but  in  "  that  it  negligently  and  carelessly 
failed  to  deliver  said  message  to  the  said  Matt.  Connell 
until  the  twenty-first  of  February,  1890,"  at  the 
Soldier'^s  Home,  in  the  city  of  Leavenworth,  in  the 
49tate  of  Kansas. 

The  duty  imposed  by  the  statute  upon  the  defend- 
ant was  to  receive  plaintiff's  message  at  Sedalia,  Mis- 
souri, and  transmit  it  over  its  line  to  the  point  of 
destination,  assuming  that  its  line  extended  to  that 
point.  It  is  not  charged  that  the  defendant  did  not 
I>erforra  this  duty,  which  it  was  enjoined  by  the  statute 
to  perform  at  Sedalia,  Missouri ;  but  that  it  failed  to 
discharge  another  duty,  that  of  delivering  it  to  Matt. 
ConneLl  at  Leavenworth,  Kansas.    This  failure  to  deliver 
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the  message  at  that  point  to  the  person  to  whom  it  was 
directed  may  have  been  an  act  of  negligence  for  which 
the  defendant  might  be  made  to  respond  in  damages; 
but  it  is  not  the  failure  of  duty  for  which  the  statute 
imposes  the  penalty  sued  for ;  consequently,  the  petition 
did  not  state  a  cause  of  action  on  the  statute,  and  the 
demurrer  was  properly  sustained. 

II.  If  this  construction  of  section  2726  be  correct, 
it  disposes  of  the  case ;  and,  as  thus  construed,  it  is  not 
seen  how  that  section  impinges  upon  the  power  of  con- 
gress under  the  constitution  to  regulate  commerce 
among  the  several  states.  Its  force  is  wholly  spent 
within  the  territorial  limits  of  the  state  upon  a  citizen 
of  the  state  in  requiring  the  performance  of  a  duty 
which  that  citizen  owes  to  the  people  of  the  state  and 
to  commerce  itself,  in  the  conduct  of  its  business  within 
the  state.  It  imposes  no  burden  upon  this  branch  of 
commerce,  throws  no  impediment  in  its  way,  and  does 
not  seek  to  regulate  the  transmission  and  delivery  of 
inter-state  telegrams  in  any  manner,  either  within  or 
without  its  own  borders.  The  whole  scope  of  its  pro- 
visions is  to  foster  this  branch  of  commerce  within  the 
borders  of  the  state  by  stimulating  those  engaged  in  its 
conduct  to  the  discharge  of  their  duty  to  the  world  of 
commerce  in  which  it  has  become  such  an  important 
factor.  It  does  not  enter  the  field  of  regulation,  but 
leaves  that  field  where  the  constitution  places  it  under 
the  operation  of  such  laws  of  congress  as  may  be 
enacted,  regulating  the  transmission  and  delivery  of 
inter-state  telegrams,  and  in  no  way  encroaches  upon  its 
power  in  that  behalf.  The  stat6,  in  this  enactment, 
neither  taxes,  restricts  nor  regulates  the  transmission 
of  inter-state  telegrams,  but  it  simply  attempts,  so  far 
as  its  own  citizens  are  concerned,  to  secure  their  trans- 
mission. This  law  may  aid  and  support  but  never  can 
conflict  with  any  law  that. congress  or  any  state  may 
pass  on  the  subject  in  the  interest  of  commerce. 
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In  this  respect  this  law  differs  essentially  from  the 
statute  of  Indiana,  which  was  held  (in  Western  Union 
Tel.  Co.  V.  Pendleton,  122  U.  S.  347)  to  be  an 
invasion  of  the  province  of  congress  in  respect  to 
inter-state  telegrams ;  because,  in  effect,  that  law 
attempted  to  regulate  the  mode  and  order  of  transmis- 
sion of  inter-state  telegrams,  and  the  delivery  of  such 
dispatches  at  places  situated  in  other  states,  by  provid- 
ing that  telegrams  of  a  certain  character  should  have 
preference  in  transmission,  and  for  the  delivery  of  all 
dispatches,  by  a  messenger,  to  the  person  to  whom  the 
same  were  addressed.  The  statute  under  consideration 
contains  no  such  obnoxious  provisions,  and  it  is  not 
seen  why  it  may  not  well  stand  notwithstanding  that 
decision,  it  being  therein  conceded  that  the  state,  within 
the  reservation  that  it  does  not  encroach  upon  the  free 
exercise  of  the  powers  vested  in  congress,  may  make  all 
necessary  provisions  in  respect  of  the  use  of  its  prop- 
erty by  a  telegraph  company  within  its  jurisdiction 
which  the  comfort  and  convenience  of  the  community 
may  require. 

We  find  nothing  in  the  other  cases  cited  from  the 
United  States  reports,  or  in  any  case  since  the  once  in 
the  122  U.  S.,  that  militates  against  this  construction  of 
section  2725. 

The  judgment  is  aflBlrmed.     All  concur. 


The  State  ex  rel.  Grover  v.  Fowler,  Judge,  et  al.        *£.  *5ol 


108      4651 

IN  BANC.  d94a     20* 


Administrator,  Appointment  of:  appeal.    An  appeal  wm  not  lie 
from  an  order  of  the  probate  court  appointing  an  administrator. 

jProhibition. 
Writ  denied. 
Vol.  108—30 
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Shelley  Orover^  John  Burgin  and  Silver  &  Brown 
for  relator. 

(1 )  Prohibition  is  the  proper  remedy  in  this  case. 
High.  Ex.  Rem.,  sec.  789  ;  File  t>.  Black,  11  S.  E.  Rep. 
782;  State  v.  Judge,  etc.,  24  La.  598;  State  v.  Judge, 
etc.,  21  La.  736;  Cralle  v.  Or alle,  61  Va.  773.  (2)  An 
appeal  lies  from  an  order  of  the  probate  court  appoint- 
ing un  administrator,  and  the  appeal  stays  all  further 
action  by  the  probate  court  so  far  as  the  appointment 
is  concerned,  and  so  far  as  the  right  of  the  probate 
court  pending  the  appeal  to  act  with  or  recognize  the 
appointee  is  concerned.  First.  ,  The  order  and  judgment 
of  the  probate  court  which  was  appealed  from  was  a  final 
decision  from  which  an  appeal  will  lie.  R.  S.  1889,  sec. 
285,  clause  15  ;  Slate  ex  rel.  v.  Megown,  89  Mo.  156 ; 
State  0.  Mitchell,  3  Brevard  (S,  C. )  520;  Fletcher  v. 
Fletcher,  59  Vt.  98;  State  v.  Williams,  9  Gill  (Md.) 
173 ;  Seiiseman^s  Appeal,  21  Pa.  St.  331 ;  1  Williams  on 
Ex'rs[3Am.  Ed.  from  4  London  Ed.]  pp.  462,463; 
Schouler  on  Ex'rs  &  Adm'rs,  161 ;  Williams  on  Ex'rs, 
bottom  pp.  588,  589,  and  notes ;  Wilson  v.  Frazier,  2 
Hump.  (Tenn.)  30;  Pate's  Appeal,  106  Pa.  St.  574; 
State  ex  rel.  v.  Field,  37  Mo.  App.  83 ;  Shaw  v.  Shato, 
81  Me.  207;  Danby  v.  Dawes,  81  Me.  30;  Clark  v. 
PisJton,  31  Me.  503-506 ;  Donaldson  t.  Lewis,  7  Mo. 
App.  403.  Second.  The  appeal  suspended  and  super- 
seded the  judgment  of  the  probate  court  in  the  above 
mentioned  things,  and  it  especially  suspended  and 
superseded  the  appointment  of  G.  J.  Cockrell  as  admin- 
istrator and  the  letters  issued  to  him.  R.  S.  1889,  sec. 
290 ;  1  Williams,  Ex'rs  [  3  Am.  Ed.  from  4  London  Ed.] 
489,  492,  and  note  1,  star  p.  492 ;  Schouler,  Ex'rs  & 
Adm'rs,  sec.  161 ;  Fletcher  v.  Fletcher,  supra  ;  State  t. 
Williams,  supra;  Williams  on  Ex'rs,  bottom  pp.  588, 
589,  and  note ;  Arnold  v.  Savin,  4  Gush.  46 ;  Shavjler 
V.  Slower,  4  Serg.  &  R.  202 ;  Keyser  v.  Farr,  105  U.  S. 
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265 ;  Wood  t>.  Hitchings,  2  Beavan,  289 ;  Wade  v. 
Colonial  Society^  4  Smedes  &  Marshall,  670 ;  PacJcmarCs 
Case,  6  Coke,  18J;  Ella  v.  Welch,  9  Wis.  395,  398. 
Third.  For  the  word  ''appeal"  means  a  proceeding 
by  which  an  entire  case,  law,  fact  and  all,  is  taken  to 
the  higher  court  and  tried  de  novo,  which  proceeding 
operates  as  a  stay  of  all  proceedings  in  the  court  from 
which  the  appeal  is  taken.  Am.  &  Eng.  Encyclopedia 
of  Law,  ''Appeal;"  2  Bouvier's  Institutes  [New  Ed. 
by  Gleason  ]  2532 ;  United  Slates  v.  Wonson,  1  Gallison 
(U.  S.  C.  C.)  5;  Powell  on  Appellate  Proceedings,  ch. 
9,  passim  ;  People  n.  Marine  Court,  2  Abb.  (N.  Y.)  Pr. 
127;  People  V.  Marine  Court,  11  How.  (N.  Y.)  p.  400; 
Fulton  V.  Hanna,  40  Cal.  280 ;  Vicart  v.  Douchy,  3 
Ball.  (S.  C.  U.  S.)  321,  327;  Yeaton  t).  U.  8,,  5  Cranch, 
281;  C^alle  v.  Cralle,  81  Va.  773;  Penhallow  v. 
Doane'sAdmW,  3  Ball.  (S.  C.  U.  S.)  64.  (3)  Filing 
charges  and  objections  in  the  probate  court  against  an 
applicant  for  letters  of  administration,  and  showing 
cause  why  he  should  not  be  appointed  at  the  time  the 
application  is  made  by  him  for  api)ointment  and  for 
letters  of  administration,  is  the  p.oper  practice,  and  is 
regular. 

Simrall  &  Trimble  and  Burns  &  Lawson  for 
respondents. 

( 1 )  Probate  courts  can  exercise  only  such  powers 
as  are  directly  conferred  upon  them  by  legislative 
enactment.  Woerner's  Am.  Law  of  Admin.,  sec.  142. 
( 2 )  No  ecclesiastical  courts  exist  in  America^  and  all 
jurisdiction  in  relation  to  mattei-s  commonly  called  pro- 
bate necessarily  vested  in  the  common  law  and  chancery 
courts,  and  continued  to  vest  in  those  courts  until  stat- 
utes were  passed  in  the  different  states  establishing 
probata  courts,  or  courts  of  probate.  Woerner's  Am. 
liHW  of  Admin.,  sec.  142.  (3)  There  can  be  no  appeal 
from  any  order,  judgment  or  decree  unless  the  right  to 
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such  appeal  be  given  by  statute.  Woemer's  Am.  Law 
of  Admin.,  sec.  543;  Kenrich  r>,  Cole^  46  Mo.  85.  (4) 
Section  285  of  the  Revised  Statutes  of  1889  makes  no 
provision  for  an  appeal  from  orders  of  the  probate  court 
granting  letters  of  administration.  (5)  The  statutes 
of  this  state  make  no  provision  for  the  appointment  of 
an  administrator  pendente  lite  by  the  probate  court, 
except  in  the  following  cases,  viz.,  in  case  the  validity 
of  a  will  is  contested,  or  the  executor  be  a  minor  or 
absent  from  the  state,  and  when  the  executor  or  admin- 
istrator presents  for  allowance  an  individual  claim 
against  the  estate.  R.  S.,  sees.  13,  204.  (6)  Section 
290,  Revised  Statutes  of  1889,  expressly  provides  that, 
in  matters  of  this  kind,  the  appeal  shall  not  operate  as 
a  supersedeas.  This  section  has  had  a  judicial  con- 
struction by  our  supreme  court.  Mullanphy  v.  County 
Courts  6  Mo.  56.  This  case  was  aflBrmt.!  in  Harney  v. 
Scott,  28  Mo.  333. 

Black,  J. — This  is  a  proceeding  in  prohibition 
commenced  in  this  court,  based  upon  the  following 
facts : 

Mrs.  Elizabeth  Cockrell,  a  widow,  died  intestate 
leaving  several  children.  Mrs.  Grover,  a  widow,  is  a 
daughter,  and  Geo.  J.  Cockrell  is  a  son,  of  the  deceased. 
They  each  applied  to  the  probate  court  of  Clay  county, 
for  letters  of  administration  upon  the  estate  of  their 
mother.  Mrs.  Grover  also  filed  objections  to  the  appoint- 
ment of  Cockrell.  The  probate  court  heard  both  appli- 
cations •and  the  objections  at  the  same  time  and  after 
due  consideration  overruled  the  objectior  %  refused  the 
application  of  Mrs.  Grover,  and  appointed  Cockrell 
administrator  according  to  the  prayer  of  his  petition. 
Mrs.  Grover  applied  for  and  was  allowed  an  appeal  from 
these  orders.  She  thereupon  moved  the  court  to  appoint 
an  administrator  pendente  lite  on  the  theory  that  the 
api)eal  operated  as  a  supersedeas,  which  motion  the 
court  overruled.     Cockrell  then  qualified  and  entered 
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upon  the  discharge  of  his  duties  as  administrator.    Mrs. 
Grover  then  commenced  this  proceeding,  praying  this 
court  to  prohibit  and  enjoin  Cockrell  from  acting  as* 
administrator  pending  the  appeal  and  the  probate  judge 
from  recognizing  him  as  such  administrator. 

The  respondents  have  made  fall  returns  and  assign 
but  two  reasons  why  the  writ  should  not  be  issued,  and 
other  objections  which  might  have  been  made  will  not 
be  considered.  The"  first  is  that  an  appeal  will  not  lie 
from  an  or  er  appointing  an  administrator ;  and,  second, 
if  the  law  allows  an  appeal  in  such  cases,  the  appeal 
does  not  operate  as  a  supersedeas  so  as  to  prevent  the 
person  appointed  from  discharging  the  duties  of  admin- 
istrator pending  the  appeal. 

The  statute  provides  in  detail  for  the  appointment 
and  removal  of  executors  and  administrators,  and  also 
for  appeals  from  the  orders  and  judgments  of  the  pro- 
bate court ;  so  that  it  is  manifest  the  question,  whether 
an  appeal  will  lie  from  an  order  appointing  an  adminis- 
trator, must  be  determined  by  our  statute,  and  not  other- 
wise. 

Section  285,  Revised  Statutes,  1889,  allows  an 
api)eal  from  the  decision  of  the  probate  court  in  fourteen 
specified  cases,  one  of  them  being  "on  all  orders  revok- 
ing letters  testamentary  or  of  administration,'^  and  then 
concludes,  ^^ fifteenth^  and  in  all  other  cases  where  there 
shall  be  a  final  decision  of  any  matter  arising  under  the 
provisions  of  this  chapter."  If  any  appeal  will  lie  from 
an  order  appointing  an  administrator  it  must  be  by 
force  of  this  fifteenth  clause. 

The  fact  that  the  legislature  provided  specifically 
for  an  appeal  from  an  order  revoking  letters  of  adminis- 
tration, but  made  no  mention  of  an  appeal  from  an 
order  appointing  an  administrator,  raises  a  strong  infer- 
ence that  it  was  not  the  intention  to  allow  an  appeal  in 
the  last-named  cases.  This  inference  becomes  quite 
conclusive  when  we  examine  other  provisions  of  the 
administration   law.    Thus   the  statute  provides  that 
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"letters  of  administration  shall  be  granted,  firsts  to 
the  husband  or  wife ;  second^  to  those  who  are  entitled 
to  the  distribution  of  the*  estate,  or  one  or  more  of 
them,  as  the  court  or  the  judge  or  the  clerk  in  vacation 
shall  believe  will  best  manage  and  preserve  the  estate.'' 
Sec.  7. 

If  no  such  person  apply  for  letters  within  thirty  days 
after  the  death  of  the  deceased,  then  a  citation  must  be 
issued  to  him  or  them,  and  if  he  or  they  then  fail  to 
appear  and  take  out  letters,  then  letters  may  be  granted 
to  any  person  whom  the  court  or  clerk  may  deem  most 
suitable.  Sec.  8,  Letters  may  at  any  time  be  granted 
to  any  person  deemed  suitable,  if  the  person  or  persons 
entitled  to  preference  file  a  renunciation.  Sec.  9. 
Various  provisions  are  then  made  for  revoking  letters. 
It  will  be  seen  that  the  statute  determines  the  order  in 
which  interested  persons  shall  have  the  right  to  admin- 
ister. There  being  no  husband  or  wife,  or  he  or  she 
renouncing  his  or  her  right  to  administer,  the  law  wisely 
leaves  it  to  the  probate  court  lo  say  which  of  the  persons 
entitled  to  distribution  will  best  manage  and  preserve 
the  estate.  This  matter  of  selecting  an  administrator  is 
left  to  the  judgment  and  discretion  of  the  probate  court; 
hence,  no  appeal  is  provided  for  from  an  order  appoint- 
ing an  administrator.  It  may  be  said  that,  if  there  is 
no  appeal  from  such  an  order,  then  the  probate  court 
may  disregard  the  order  of  priority  pointed  out  by  the 
statute.  The  answer  is  that  the  court  has  no  discretion 
in  that  matter.  The  law  fixes  the  order  of  priority,  and 
the  court  can  be  compelled  to  follow  it  by  the  writ  of 
mandamus,  1  Williams  on  Ex'rs  [6  Am.  Ed.  by 
Perkins]   502;  Schouler  on  Ex'rs  &  Adm'rs,  sec.  150. 

The  remedy  by  appeal  is  provided  for  by  statute  in 
many  of  the  American  states  and  by  the  English  stat- 
ute, but  as  far  as  our  researches  go  th  se  statutes  make 
some  provision  for  carrying  on  the  administration 
during  the  pending  litigation,  such  as  the  appointment 
of  an  administrator  pending  the  appeal.     Our  statutes 
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provides  for  the  appointment  of  a  temporary  administra- 
tion where  th6  validity  of  a  will  is  contested,  or  the 
nominated  executor  is  absent  from  the  state,  or  a  minor, 
the  appointment  to  continue  during  the  contest  or 
minority ;  but  we  have  no  law  which  gives  the  probate 
court  power  to  appoint  an  administrator  i)ending  an 
appeal  over  a  contest  as  to  who  shall  receive  the  appoint- 
ment. The  absence  of  such  a  statute  furnishes  another 
reason  why  an  appeal  should  not  be  allowed.  To  hold 
the  administration  in  abeyance  during  an  appeal  through 
the  various  courts  would  be  disastrous  to  many  estates. 
The  time  consumed  in  such  a  litigation  would  be  longer 
than  that  generally  consumed  in  closing  up  small  estates 
like  the  one  now  in  question. 

We  are  cited  to  two  early  cases  in  this  court  which 
held  that  an  appeal  from  an  order  revoking  letters  of 
administration  does  not  operate  as  a  supersedeas,  Mul- 
lanphy  v.  County  Courts  6  Mo.  663 ;  Barney  v.  Scottj 
28  Mo.  333.  But  we  now  express  no  opinion  as  the  effect 
of  an  appeal  from  such  an  order,  for  there  is  no  such 
question  involved  in  this  case.  No  case  in  this  court  has 
been  cited  which  gives  any  intimation  of  a  right  in  the 
relator  to  appeal  from  the  order  appointing  George  J. 
Cockrell  administrator  of  his  mother's  estate;  and  our 
conclusion  is  that  the  appeal  was  allowed  without  any 
warrant  or  authority  in  law. 

It  follows  that  the  writ  prayed  for  in  this  case  should 
be,  and  it  is,  denied.    All  concur. 


Davenport  v.  The  City  of  Hannibal,  Appellant. 


DIVISION  TWO. 


1.  Witness:  physician:  waiver.  Revised  Statutes,  1889,  section 
8925,  merely  gives  the  patient  the  privilege  of  s^pressing  as  evi- 
dence information  acquired  by  a  physician  while  attending  him 
dn  a  professional  capacity,  and  such  privilege  may  be  waived  by 
the  patient. 
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2.  City :  DErEcnvE  street  :  notice.  A  city  is  liable  for  injuries 
sustained  by  a  traveler  at  night  by  reason  of  its  failure  to  main- 
tain a  proper  light  in  the  vicinity  of  a  defect  in  its  street,  wbetiier 
it  bad  notice  of  the  absence  of  the  light  or  not 

8.     :  : .    The  neglect  of  the  city's  agent  to  light 

the  lamps  was  the  negligence  of  the  city  itself,  and  it  was  not, 
therefore,  entitled  to  such  notice. 

4.     : :  INSTRUCTION.    Whiere,  in  an  action  against  a  dty 

to  recover  for  injuries  sustained  from  a  defective  street,  the  court 
has  properly  instructed  the  jury  as  to  the  facts  necessary  to  con- 
stitute a  cause  of  action,  it  is  not  error,  as  submitting  a  question 
of  law  to  the  jury,  to  further  instruct  that  **  if  plaintiff  under  the 
instructions  herein  became  vested  with  a  cause  of  action"  at  the 
time  of  the  accident,  no  subsequent  aggravation  of  the  injuries 
by  the  plaintiff  or  her  professional  attendants  would  authorize 
a  verdict  against  plaintiff. 

6.     : : .    Where  the  proximate  cause  of  the  injury 

in  such  action  is  the  defective  street,  it  is  not  error  to  give  an 
instruction  authorizing  a  recovery  which  does  not  require  the 
jury  to  determine  whether  or  not  a  lamp  was  maintained  in  the 
vicinity  of  the  place  of  the  accident. 

•.     : :  VERDICT.    A  verdict  against  a  city  for  $3,700  in  an 

action  against  it  for  personal  injuries  resulting  from  a  defective 
street  Tield  not  excessive. 

Appeal  from   Monroe    Circuit   Court. — Hon.   T.    H. 
Bacon,  Judge. 

Affirmed. 

D.  If.  Eby  for  appellant. 

( 1 )  That  portion  of  Dr.  Hays'  deposition  concern- 
ing information  which  he  acquired  from  his  patient, 
Mrs.  Davenport,  while  attending  her  in  a  professional 
character,  and  which  was  necessary  to  enable  him 
to  prescribe  for  her  was  incompetent  evidence,  and 
the  court  committed  error  in  admitting  the  same  in 
evidence  over  the  objection  of  defendant.  R.  S. 
1889,  sec.  8925.  The  paper  offered  in  evidence  before 
the  court,  purporting  to  be  a  waiver  by  Mrs.  Davenport 
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of  the  protection  of  the  statute,  did  not  authorize  the 
reading  in  evidence  of  depositions  previously  taken  in 
the  case.  ( 2  )  The  court  erred  in  refusing  instruction, 
numbered  4,  asked  by  defendant.  The  petition  avers 
that  the  accident  occurred  "after  dark,"  and  that 
*'there  was  no  light  or  signal  to  indicate  danger." 
Dill.  Mun.  Corp.  [4  Ed.  ]  sec.  1010,  p.  1268 ;  Keating  v. 
City^  84  Mo.  418 ;  Bonine  v.  Oity^  75  Mo.  437 ;  Loewer 
V.  City^  Tt  Mo.  445.,  (3)  The  court  erred  in  eriving  of 
its  own  motion  its  instruction,  numbered  1,  which  sub- 
mitted a  question  of  law  to  the  jury,  to- wit,  as  to 
whether  plaintiff  ''  had  a  cause  of  action."  Morgan  v. 
Dur/eCj  69  Mo.  469  ;  Hudson  v.  Railroad,  53  Mo.  525 ; 
Hickey  v.  Ryan,  15  Mo.  62.  ( 4 )  The  court  erred  in 
giving  plaintiff's  instruction,  numbered  1.  It  limited 
the  investigation  to  the  sole  question  of  a  dangerous 
opening  in  the  crossing,  practically  excluding  from  the 
jury  the  consideration  of  the  points  which  were  fairly 
raised  by  the  evidence  on  each  side,  among  others,  the 
question  as  to  whether  defendant  had  been  maintaining 
at  night  a  light  in  the  vicinity  of  the  crossing.  Fitz- 
gerald. V.  Hayward,  50  Mo.  616 ;  Hayner  &  Co.  v. 
Churchill,  29  Mo.  App.  676 ;  Sullivan  Case,  89  Mo. 
169;  Fink  v.  Phelps,  30  Mo.  App.  431.  (5)  The 
damages  awarded  were  manifestly  excessive,  and  the 
court  erred  in  refusing  to  set  aside  the  verdict.  The 
evidence  of  Mrs.  Moss  and  Dr.  Heame  conclusively 
shows  that  if  the  plaintiff's  wife  had  given  her  injuries 
proper  care  and  attention  she  would  in  all  probability 
have  experienced  no  serious  results. 

JL.  M.  Alexander  and  R.  E.  Anderson  for  respond- 
ent. 

(1)  That  section  8925,  Revised  Statutes  of  1889, 
was  intended  simply  as  a  protection  to  the  patient,  and 
not  an  absolute  prohibition  of  the  physicians  from  testi- 
fying under  the  circumstances  therein  provided  for,  is 
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no  longer  an  oi>en  question  in  this  state.  The  author- 
ities were  fully  examined,  and  the  question  decided  on 
both  reason  and  authority  by  this  court  in  Oroll  o. 
Tower,  85  Mo.  249;  Squires  v.Chillicothe,  89  Mo.  226; 
Blair  v.  JRailroad,  89  Mo.  334 ;  Carrington  t).  ^8^^.  Louis^ 
89  Mo.  208.  (2)  If  the  agent  of  defendant,  who  had 
the  matter  of  lighting  the  lamps  in  charge,  neglected  to 
light  the  lamps  on  the  night  in  question,  then  his  neg- 
ligence was  the  city's  negligence,  *  and  his  knowledge 
that  he  had  not  lighted  the  lamps  was  the  city's  knowl- 
edge. Mecham  on  Agency,  sec.  729.  (3)  The  court 
does  not  submit  a  question  of  law  to  the  jury  in  instruc- 
tion, numbered  1,  given  by  the  court  on  its  own  motion, 
but  simply  tells  the  jury  what  the  law  is.  As  qualified 
by  the  words,  ''under  the  instructions  herein,"  it  is  in 
harmony  with  the  ruling  of  this  court  in  Hudson  t. 
Railroad^  53  Mo.  525.  ( 4 )  Plaintiflf  's  first  instruction 
does  not  limit  the  jury  to  the  sole  question  of  a  danger- 
ous opening  in  the  crossing,  and  did  not  practically 
exclude  from  the  consideration  of  the  jury  the  points 
raised  by  the  evidence,  and  did  not  exclude  from  the 
jury  the  fact  that  there  was  or  was  not  a  light  there. 
There  was  no  question  of  contributory  negligence  raised 
by  defendant's  answer.  If  the  city  had  permitted  a 
dangerous  crossing  to  exist  with  notice  of  the  dangerous 
condition  of  the  same,  then  the  existence  of  a  li-ht  or 
danger  signal  would  not  justify  the  city  in  allowing  the 
dangerous  condition  of  the  crossing  to  continue  to  exist, 
and  the  question  as  to  the  presence  of  a  light  could  only 
bear  on  the  question  of  the  care  and  attention  of  Mrs. 
Davenport  while  walking  over  said  crossing.  Loewer  5. 
SedaUay  77  Mo.  445. 

Macfarlane,  J. — This  is  an  action  by  plaintiff, 
husband  of  Fanny  C.  Davenport,  to  recover  damages 
from  defendant  f gr  loss  of  the  services  of  his  wife,  and 
expenses  of  nursing  and  treating  her  on  account  of  per- 
sonal injuries  resulting  from  the  alleged  negligence  of 
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the  defendant  in  not  keeping  its  streets  in  proper  con- 
dition. The  charge  in  the  petition  is  that  defendant 
maintained  a  sidewalk  on  the  west  side  of  Fourth 
street  in  said  city,  and,  where  that  street  intersected 
Washington  street,  it  had  undertaken  to  maintain  a 
crosifing  over  Washington  street ;  that  on  the  margin  of 
Washington  street,  between  the  end  of  the  sidewalk 
and  the  beginning  of  the  crossing  a  space  had  been  left 
open  for  the  passage  of  the  surface  water,  and  as  a 
crossing  of  this  waterway  large  stepping  stones  had 
been  planted ;  that  th^  crossing  of  this  waterway  was 
negligently  permitted  to  become  "greatly  out  of  repair, 
so  that  between  the  southern  terminus  of  said  crossing* 
on  Washington  street,  as  the  same  was  laid  on  the  sur- 
face thereof  and  the  nearest  stepping  stone  in  said 
waterway  there  was  an  opening  about  twenty-six  inches 
in  width  and  twenty  inches  deep,  with  the  sides  thereof 
precipitous,  with  no  apron  or  covering  over  the  same, 
without  protection  and  without  any  light  or  signal  to 
indicate  danger,  so  that  the  same  was  on,  and  had  been 
for  a  long  time  prior  to,  said  tenth  day  of  November, 
1886,  not  reasonably  safe  for  ordinary  travel,  of  which 
said  condition  of  said  crossing  defendant  had  notice." 

The  petition  further  charged  that  on  the  tenth 
of  November,  1885,  the  wife  of  plaintiff  came  to  the  city 
of  Hannibal  for  the  purpose  of  visiting  her  married 
daughter,  then  living  on  the  westerly  side  of  said  Fourth 
street,  and  south  of  said  Washington  street ;  that  after 
dark  on  the  evening  of  said  tenth  day  of  November, 
1885,  she,  on  her  way  to  her  said  daughter's,  started  to 
cross  said  Washington  street  at  the  crossing  aforesaid, 
going  south,  and  was  wholly  unaware  of  the  said  condi- 
tion of  said  crossing,  presuming  that  the  same  was  on  a 
continuous  level,  there  being  no  light  or  signal  to  indi- 
cate danger,  when  she  unexpectedly  stepped  down  and 
into  said  opening,  and  was  violently  thrown  to  the 
ground,    from    which   she    received    serious    injuries 
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making  necessary  the  amputation  of  one  of  her  legs, 
after  long  suffering  and  disability. 

''  That  by  means  of  the  premises  the  said  Fanny  C. 
Davenport  for  a  long  space  of  time,  to- wit,  ever  since 
the  receiving  of  said  injuries,  has  been  unable  to  per- 
form  her  ordinary  duties  as  the  wife  of  said  plaintiff ; 
that  plaintiff  has  been  deprived,  not  only  of  her  services 
and  society,  but  was  put  to  great  expense,  and  did  pay 
out  a  large  sum,  to-wit,  the  sum  of  $600,  in  and  about 
the  nursing  and  taking  care  of  his  said  wife,  and  for 
medical  attendance  on  her,  and  has  suffered  great  dis- 
tress of  body  and  mind,  besides  being  hindered  and 
.damaged  in  his  business  on  account  of  the  precarious 
condition  of  his  said  wife,  produced  by  said  injuries." 

The  answer  was  a  general  denial  and  a  special  plea 
of  a  former  trial  of  the  issues  as  to  the  liability  of  the 
city  for  injuries  to  Mrs.  Davenport  in  a  suit  by  her 
against  the  defendant,  in  which  a  judgment  was  ren- 
dered for  defendant.  No  point  is  made  on  this  answer, 
and  no  further  consideration  will  be  given  to  it. 

No  question  is  made  as  to  the  sufficiency  of  the 
evidence  to  support  the  verdict.  We  have  read  the  evi- 
dence carefully,  and  think  it  tends  to  prove  each  issue 
tendered  by  the  petition,  and  we  will  not  state  the  evi- 
dence in  detail. 

I.  Plaintiff  was  allowed,  over  defendant's  objec- 
tion, to  introduce  and  examine  as  a  witness  the 
physician  who  attended  his  wife  in  a  prof essional  Jchar- 
acter  while  suffering  from  her  injuries.  He  was  allowed 
to  testify  concerning  information  acquired  from  his 
patient  while  under  his  treatment.  The  written  waiver 
by  the  patient  of  her  privilege  and  her  consent  that  the 
witness  might  give  such  testimony  was  first  proved. 
The  action  of  the  court  in  permitting  this  witness  to 
testify  is  assigned  as  error. 

The  statute  provides  that  a  physician  shall  be 
incompetent  to  testify  ''concerning  any  information 
which  he  may  have  acquired  from  any  patient  while 
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attending  him  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe 
for  such  patient  as  a  physician."  Sec.  8925.  This  stat- 
ute, as  frequently  construed  by  this  court,  merely  gives 
the  patient  the  privilege  of  suppressing  information 
thus  acquired  and  was  not  intended  to  operate  in  its 
absolute  suppression.  Hence,  it  is  held  that  the  patient 
may  waive  the  privilege  and  permit  the  physician  to 
disclose  such  information.  Or  oil  v.  Tower  ^  85  Mo.  249 ; 
Squires  v.  Chillicothe^  89  Mo.  226 ;  Blair  v.  Railroad^ 
89  Mo.  334 ;  Carrington  v.  St.  Louis,  89  Mo.  208. 

The  case  of  Blair  v.  Railroad,  supra,  was  also  an 
action  by  the  husband  for  loss  of  the  services  and 
society  of  the  wife,  by  reason  of  injuries  she  had 
received  through  the  negligence  of  the  defendant.  It 
was  there  held  that  the  wife  could  waive  the  protection 
of  the  statute.  In  that  case  it  was  said  the  ^' right  of 
waiving  a  privilege  must  be  as  broad  as  the  privilege 
itself."  There  was  no  error  in  j)ermitting  the  witness 
to  testify. 

II.  Complaint  is  made  that  the  court  refused  to 
give  instruction  4,  asked  by  defendant.  That  instruction, 
in  effect,  told  the  jury  that  if  the  damage  to  plaintiff's 
wife  was  caused  by  a  failure  on  the  part  of  defendant 
to  maintain  a  proper  light  in  the  vicinity  of  the  point  at 
which  the  defect  was  permitted  to  exist;  and  that 
defendant  had  previously  kept  and  maintained  such 
light,  then  unless  defendant  had  actual  notice  of  the 
absence  of  such  light,  at  the  time  plaintiff's  wife  fell, 
"in  time  to  have  enabled  it  in  the  exercise  of  reasonable 
diligence  and  attention  to  have  supplied  the  same 
before  the  said  Mrs.  Davenport  fell,  or  that  on  the 
evening  in  question  the  absence,  if  any,  of  such  light 
had  existed  for  such  a  period  of  time  as  to  impart  such 
notice  to  defendant,  the  jury  will  find  for  the  defend- 
ant." 

We  do  not  think  the  principle,  that  a  city  is 
entitled   to   notice   of  a  defect   in   a   street,    and    a 
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reasonable  time  in  which  to  make  repairs  before  it  can 
be  held  for  damages  resulting  from  such  defects,  applies 
to  an  omission  of  duty  of  the  character  here  shown.  The 
negligence,  in  failing  to  maintain  a  light,  consisted  in  a 
failure  to  discharge  a  known  duty,  and  not  in  a  failure 
to  know  that  a  duty  was  required.  Defendant  knew 
that  when  the  darkness  came  the  light  was  needed.  The 
neglect  of  defendant's  agent  to  light  the  lamp  was  the 
neglect  of  defendant  itself.  The  city  was  not  entitled 
to  notice  that  its  agent  had  neglected  his  duty.  Rus- 
sell V.  Columhia^  74  Mo.  480. 

III.  It  is  insisted  that  the  court,  by  its  instruction 
given  on  its  own  motion,  submitted  to  the  jury  the 
question  of  law  as  to  whether  the  plaintiff  had  a  cause 
of  action.  This  is  the  instruction  complained  of: 
*'The  court,  of  its  own  motion  on  plaintiff's  behalf, 
instructs  the  jury  that,  although  aggravation  of  Panny 
C.  Davenport's  alleged  injuries,  if  any,  by  the  negli- 
gence, if  any,  of  said  Panny  C.  Davenport,  or  of  her 
professional  attendants,  cannot  be  allowed  to  increase 
the  estimate  of  plaintiff's  damageis,  if  any,  yet,  if  the  jury 
find  that,  at  the  time  the  alleged  accident  occurred,  the 
plaintiff,  under  the  instructions  herein,  became  vested 
with  a  cause  of  action  against  defendant  therefor,  no 
such  subsequent  aggravation,  if  any,  of  her  said  inju- 
ries can  take  away  plaintiff's  cause  of  action  or  author- 
ize a  verdict  against  plaintiff." 

The  other  instructions  given  by  the  court  iairly  and 
fully  set  out  the  facts  which  it  was  necessary  should 
have  existed  in  order  to  make  a  cause  of  action  in  favor 
of  plaintiff's  wife.  Now  for  the  court  to  say,  that  if, 
under  the  instructions  given  Mrs.  Davenport  *' became 
vested  with  a  cause  of  action"  at  the  time  of  her  injury, 
is  not  a  submission  to  the  jury  of  the  legal  question, 
whether  she  had  a  cause  of  action.  The  jury  by  the 
other  instructions  are  clearly  told  what  facts  would  con- 
stitute a  cause  of  action,  and  by  this  instruction  they 
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are  told  that,  if  such  cause  of  action  accrued  in  the  first 
place,  it  was  not  defeated  by  any  subsequent  negligence 
of  plaintiff's  wife  or  of  her  professional  attendants. 

IV.  Objection  is  made  to  the  first  instruction  given 
plaintiff,  the  part  objected  to  being  as  follows :  "  If  the 
jury  find  from  the  evidence  that  said  crossing  was  not  so 
reasonably  safe  for  ordinary  travel  as  aforesaid,  at  the 
time  of  the  alleged  injury,  to- wit,  on  the  night  of  the 
tenth  day  of  November,  1885,  by  reason  of  an  opening 
between  the  stones  in  said  crossing  erected  for  and  used 
as  stepping  stones  therein ;  and  further  find  that  the 
defendant  had  notice  of  such  defect  in  such  crossing  or 
that  the  same  had  existed  for  a  time  prior  to  the  time 
of  said  alleged  injury,  reasonably  sufficient  to  have 
enabled  the  defendant  to  have  ascertained  the  fact  and 
remedied  said  defect,  and  further  find  that,  on  the  night 
of  said  day  last  aforesaid,  the  said  plaintiff's  wife, 
Fanny  C.  Davenport,  while  walking  over  said  crossing, 
and  white  in  the  exercise  of  ordinary  care  and  caution, 
fell  into  said  opening,  and  was  thereby  injured,  and 
that  her  said  fall  and  injury  were  caused  by  said  alleged 
defect  in  said  crossing,  then  they  must  find  for  said 
plaintiff." 

The  objection  to  this  instruction  is  that,  while  it 
purports  to  cover  the  whole  case,  it  is  so  framed  as  to 
exclude  from  the  consideration  of  the  jury  the  fact  as 
to  whether  a  street  lamp  was  maintained  in  the  vicinity 
of  the  accident  at  the  time  of  its  occurrence.  We  do 
not  think  the  instruction  open  to  the  criticism.  The 
proximate  cause  of  the  injury  was  the  defective  street, 
and  not  the  absence  of  a  light.  Maintaining  a  light 
seventy-five  feet  away,  as  had  been  done,  would  not  have 
excused  defendant  for  suffering  the  defect  in  the  street 
to  exist.  If  proi>er  light  had  been  there,  it  might  have 
warned  Mrs.  Davenport  of  the  danger  and  she  might  have 
avoided  it.  The  presence  or  absence  of  a  light  only  bore  on 
the  question  of  the  care  used  by  Mrs.  Davenport.  If  she 
used  due  care  and  was  still  injured  the  defendant  would 
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have  been  liable  though  the  light  had  been  burning.  The 
instruction  required  the  jury  to  find  that  Mrs.  Daven- 
port was  in  the  ''  exercise  of  ordinary  care  and  atten- 
tion," when  injured,  before  they  could  find  for  the 
plaintiff.  Loewer  v.  Sedalia,  Tl  Mo.  445.  We  think 
the  whole  case  was  very  fairly  submitted  to  the  jury  under 
the  instructions. 

V.  Complaint  is  made  that  the  verdict  which  was  for 
$2,700  is  so  excessive  as  to  indicate  prejudice  and  passion 
on  the  part  of  the  jury.  The  evidence  shows  that,  as  a 
result  of  the  injury,  the  bones  in  one  of  Mrs.  Davenport's 
legs  became  diseased,  and  finally,  after  two  years  of  care 
and  nursing  and  attention  of  physicians  and  surgeons,  the 
limb  was  amputated.  Plaintiff  was  required  to  pay 
large  sums  for  doctors'  fees,  for  medicine  and  for  nurs- 
ing, besides  being  required  himself  to  devote  much  of 
his  own  time  to  nursing  and  caring  for  her,  to  the  neg- 
lect of  his  private  business.  This  continued  for  three 
years  from  the  time  of  the  injury.  We  cannot  say,  as 
a  matter  of  law,  that  the  damages  allowed  under  the  ver- 
dict were  excessive.  It  was  a  question  properly  submit- 
ted to  the  jury.    Judgment  afllrmed.     All  concur. 


Myers  v.  The  City  of  Kansas,  AppeUarvt. 


IN  BANC. 


1. 


Municipal  Corporation:  dbfectivb  street:  neguoencb. 
Where,  in  an  action  against  a  city  for  injuries  received  by  falling 
into  an  excavation  in  its  street,  it  is  a  fairly  debatable  question 
whether  the  excavation  was  protected  by  a  barrier  as  required  by 
ordinance,  the  question  is  properly  one  for  the  jury. 


:    practice:    contributory    neouoence:    presumption. 

Where  there  is  a  defense  of  contributory  negligence,  and  evidence 
offered  in  its  support,  the  court  should  not  instruct  the  jury  that 
the  plaintiff  is  presumed  to  have  been  in  the  exercise  of  ordinaiy 
care  at  the  time  of  the  accident 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  481 

Myers  v.  The  City  of  E^ansas. 

8.    :  EXCAVATION  IN  STREET  :  iNSTRUcmoN,    It  is  error  to  refuse 

to  instruct  the  jury,  in  such  suit  against  the  city,  that  if  barriers 
and  lights  were  up  during  the  night  and  before  the  plaintiff  fell,  the 
city  performed  its  duty  and  was  not  liable,  although  the  barriers 
and  lights  were  thrown  down  when  the  plaintiff  fell,  if  the  same 
were  down  without  the  fault  or  negligence  of  the  city,  or  of  the 
person  it  permitted  to  make  the  excavation. 

4.    :  ORDINANCES  :  EVIDENCE.     Ordinances  of  the  city  relating 

to  excavations  in  its  streets  and  barriers,  therefore,  were  properly 
admissible  in  evidence. 

Appeal  from  Buchanan  Circuit  Court. — Hon.  O.  M. 
Spencer,  Judge. 

Reversed  and  remanded. 

R.  L.  Teager  and  W.  S.  Cowherd  for  appellant. 

(1)  The  trial  court  found  the  verdict  was  grossly 
excessive.  This  was  equivalent  to  a  finding  that  it 
was  rendered  under  the  influence  of  passion  or  preju- 
dice ;  and,  if  this  were  true,  it  was  the  duty  of  the  court 
to  set  the  verdict  aside  and  submit  the  case  to  a  fair 
and  impartial  jury.  Koetz  v.  Bleckman^  46  Mo.  320 ; 
Doty  D.  Steinberg^  25  Mo.  App.  335;  Sheedy  v.  Brick 

Works^  25  Mo.  App.  531 ;  Cassin  v.  Delaney,  38  N.  Y. 
178 ;  Thomas  v.  Womack^  13  Tex.  580 ;  Heidenheimer 
V.  Schlett,  63  Tex.  395 ;  Steinbuchel  v.  Wright^  43  Kan. 
304 ;  Railroad  v.  Dwelle,  24  Pac.   Rep.  500 ;  Nudd  v. 

Wells  J  11  Wis.  407;  Adams  v.  Railroad,  100  Mo.  555; 
Sutherland  on  Damages,  pp.  813-14.  (2)  Instruction, 
numbered  2,  on  behalf  of  the  plaintiff  told  the  jury 
that  the  plaintiff  was  presumed  to  have  been  in  the 
exercise  of  ordinary  care.  In  view  of  the  evidence 
tending  to  show  the  plaintfff  was  intoxicated  and 
guilty  of  contributory  negligence,  this  was  error. 
Ordinary  care  is  presumed  only  when  there  is  no  evi- 
dence to  the  contrary.  Moberly  v.  Railroad^  98  Mo. 
183 ;  Nichols  v.  Winfrey,  79  Mo.  551 ;  Ham  v.  Barrett, 
28  Mo.  388.  (3)  Instruction,  numbered  4,  for  the 
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plaintiff  teUs  the  jury  to  take  into  consideration  the 
age  of  the  plaintiff  in  estimating  his  damages.  There 
was  no  proof  of  age.  Hinds  v.  Marshall^  22  Mo.  App. 
208 ;  Oessly  v.  Railroad^  26  Mo.  Ai)p.  161 ;  Garpenier 
V.  Railroad^  38  Hun,  116.  An  instruction  should  not 
authorize  the  jury  to  consider  matters  concerning  which 
there  is  no  evidence.  Moreover,  the  plaintiff  claimed 
that  his  injuries  were  permanent,  and  this  instruction 
authorized  a  recovery  for  such  injuries.  There  being  no 
proof  of  age,  nor  of  the  plaintiff's  expectancy  of  life, 
there  was  no  proper  foundation  for  estimating  the 
damages  that  would  follow  permanent  injuries.  Chase 
V.  Railroady  39  N.  W.  Rep.  197 ;  Worden  v.  Railroad, 
41  N.  W.  Rep.  26 ;  Whelan  v.  Railroad,  38  Fed,  Rep. 
15.  (4)  Even  though  the  city  provides  a  way  in  which 
excavations  shall  be  guarded,  it  does  not  follow  that 
any  other  form  is  negligence.  As  between  the  city  and 
the  traveler,  the  city's  whole  duty  is  fulfilled  if  it  erects 
and  maintains  barriers  or  lights  sufficient  to  warn  one 
in  the  exercise  of  ordinary  care  of  his  danger.  Stephens 
V.  Macon,  83  Mo.  345 ;  White  v.  Boston,  122  Mass.  491 ; 
Cornelius  v,  Appleton,  22  Wis.  637;  Vanderpool  t. 
Husson,  38  Barb.  196 ;  Koesler  v.  Ottumwa,  34  Iowa,  41. 
(5)  Instructions,  numbered  6  and  7,  asked  by  defend- 
ant, should  have  been  given.  Had  the  excavation  in 
question  been  made  by  the  city  itself,  and  proi)erly 
guarded,  and  thereafter  these  guards  removed  without 
its  knowledge  or  consent,  there  would  be  no  liability 
on  the  part  of  the  city  until  notice  of  such  removal, 
actual  or  constructive,  was  shown.  Ball  v.  Independ- 
ence, 41  Mo.  App.  469 ;  Mans  v.  Springfield.  101  Mo. 
617 ;  Bonine  v.  Richmond,  75  Mo.  437 ;  Carrington  v. 
St.  Louis,  89  Mo.  212 ;  Klait  v.  Milwaukee,  63  Wis. 
196.  ( 6 )  The  motion  for  new  trial  should  have  been 
sustained  on  the  ground  of  newly  discovered  evidence. 
This  evidence  was  important,  relevant  and  material, 
and  would  probably  have  produced  a  different  result. 
It  was  owing  to  no  fault  of  the  defendant  it  was  not 
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produced  at  the  trial.  State  v,  Curtis^  77  Mo.  267; 
State  V.  Murray^  91  Mo.  95 ;  Helm  v,  Bassett^  9  Mo. 
64 ;  Howland  v.  Heeves,  25  Mo.  App.  4C7. 

Sherry  &  Hughes  for  respondent. 

(1)  The  law  presumes  the  plaintiff  was  in  the 
exercise  of  ordinary  care ;  and,  under  the  pleadings,  it 
was  for  defendant  to  overcome  this  presumption  by 
evidence  or  facts  from  which  the  jury  might  infer  want 
of  ordinary  care.  Buesching  v.  Gaslight  Co.^  73  Mo. 
233 ;  Hoyt  v.  Hudson,  45  Wis.  105,  111 ;  Guy  v.  Winter, 
34  Cal.  153 ;  Flynn  v.  Railroad,  78  Mo.  195 ;  Black  on 
Proof  &  Pleading  in  Accident  Cases,  page  9  ;  Thomas 
7).  Railroad,  8  Fed.  Rep.  731 ;  2  Thompson  on  Neg., 
sees.  27,  1179;  Stephens  v.  Macon,  83  Mo.  356,  357. 
(2)  The  instructions,  taken  together,  present  the  law 
of  the  case  fairly.  Flora  v,  St.  Louis,  3  Mo.  App.  231 ; 
Harriby  v.  Brasher,  51  Mo.  439 ;  Porter  t).  Harrison, 
62  Mo.  524;  State  ©.  Holmes,  54  Mo.  153;  Myers  v. 
Railroad,  59  Mo.  223 ;  Moore  v.  Sanborn,  42  Mo.  490 ; 
McKeon  d.  Railroad,  43  Mo.  405 ;  Marshall  v,  Ins. 
Co.,  43  Mo.  586 ',]Yoble  v.  Blount,  77  Mo.  235  ;  Carlisle 
V.  Co.,  82  Mo.  40.  (3)  The  plaintiff  was  before  the 
jury,  and  they  could  know  his  age  to  a  reasonable 
certainty  without  any  proof  on  the  subject.  The  man 
himself  is  sufficient  proof  of  his  age.  State  v.  Anderson, 
19  Mo.  241.  It  is  well  settled  that  persons  and  things 
may  be  produced  in  court  for  the  inspection  of  the  jury, 
and  that  such  articles  and  persons  so  produced  form  part 
of  the  evidence  submitted.  12  Am.  &  Eng.  Ency.  of 
Law,  title,  Jury  and  Jury  Trial,  subdivision  ''Trial 
of  Issue,"  page  367,  and  many  authorities  there  cited  ; 
1  Thompson  on  Trials,  sees.  850,  851,  856,  857.  (4) 
The  error  complained  of  by  appellant  in  itsfoui-th  point, 
if  it  is  an  error,  was  invited  by  instructions,  numbered 
3,  6  and  7,  nsked  by  ai)iH^llnnt,  nnd  it  rinnot  here  claim 
it  was  error.    Iftwlon  v.  Miller^  49  Mo.  29d  ;  Bank  v. 
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Armstrong y  62  Mo.  59  ;  Davis  v.  Brown^  67  Mo.  313 ; 
Garesche  v.  College,  76  Mo.  332 ;  Noble  v.  Blount,  77 
Mo.  233 ;  Crutchfield  v.  Railroad,  64  Mo.  256 ;  State  v. 
Beatty,  25  Mo.  App.  214.  ( 5 )  It  was  the  duty  of 
defendant  to  use  whatever  precautions  were  proi)er  and 
necessary  to  keep  the  street  in  a  condition  of  reasonable 
safety  for  legitimate  travel  by  night  as  well  as  by  day. 
Haniford  v.  City  of  Kansas, .  103  Mo.  172 ;  Maus  v. 
Springfield,  101  Mo. ;  Stephens  v,  Macon,  83  Mo.  345 ; 
Russell  V.  ColumMa,  74  Mo.  480 ;  Loewer  v.  Sedalia, 
77  Mo.  431.  (6)  The  damages  are  not  excessive. 
Railroad  v.  Stout,  17  Wall.  663 ;  Wilson  v.  Dock  Co,, 
L.  R.  1  Eq.  190;  Patterson's  Railway  Accident  Law, 
pp.  469,  470 ;  Wells  v.  Sanger,  21  Mo.  364  ;  Ooetz  t). 
Amis,  27  Mo.  35;  Lanius  v.  Publishing  Co,,  20  Mo. 
App.  12 ;  Merrill  v,  St.  Louis,  12  Mo.  App.  466  ;  Bar- 
bour V.  McKee,  7  Mo.  App.  587 ;  Myer  v.  Tamur,  11 
Mo.  App.  599 ;  Welch  v.  McAllister,  15  Mo.  App.  492. 

Thomas,  J. — This  is  an  action  by  plaintiff  to  recover 
damages  for  injuries  received  by  him  in  consequence  of 
falling  into  an  excavation  permitted  by  the  city  to  be 
dug  at  the  intersection  of  Grand  avenue  and  Fifteenth 
street,  by  the  Grand  Avenue  Railway  Company.  This 
excavation  was  some  fifty  feet  long,  extended  the  width 
of  the  sidewalk,  about  fifteen  feet,  and  was  eight  or  nine 
feet  deep.  It  was  in  front  of  an  engine-house  on  the 
west  side  of  Grand  avenue,  which  there  runs  north  and 
south,  and  the  railway  company  had  placed  in  it  its 
sheaves  and  other  machinery  with  which  to  run  its 
cables. 

A  general  ordinance  of  the  city,  then  in  force, 
provided  that  every  person,  who,  under  permission  of  the 
superintendent  of  buildings,  makes  excavations  under 
or  adjoining  streets,  shall  cause  the  same  to  be  inclosed 
with  good,  substantial  and  sufficient  barriers,  not  less 
than  three  feet  high  and  shall  also  place  a  red  light  at 
each  end  thereof,  in  such  position  as  to  shed  its  light 
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upon  such  excavation  and  shall  keep  such  lights  burn- 
ing from  sunset  until  sunrise. 

By  an  ordinance  approved  February  1,  1886,  the 
defendant  city  granted  to  the  Grand  Avenue  Cable 
Railway  Company  the  right  to  construct  its  line,  and  to 
make  the  said  excavation.  This  ordinance  required 
said  company  to  comply  with  the  ordinances  of  the  city 
in  reference  to  street  excavations,  and  to  hold  defendant 
harmless  from  damages  caused  by  the  negligence  of  said 
company  in  the  construction  of  its  road. 

The  evidence  on  the  part  of  the  plaintiff  tended  to 
prove  that  plaintiff  lived,  at  the  time  of  his  injury,  on 
a  farm  twenty-three  miles  from  Kansas  City;  he  had 
formerly  lived  in  that  city  and  was  familiar  with  the 
streets  at  and  near  the  intersection  of  Grand  avenue  and 
Fifteenth  street ;  he  went  to  the  city  about  the  twenty- 
first  day  of  July,  1887,  to  transact  some  business ;  while 
there  he  traded  for  a  cow  which  he  did  not  desire  to 
drive  home  during  the  day  on  account  of  the  heat  and 
he  intended  to  wait  till  the  moon  rose,  which  was  late 
in  the  night  before  starting  ;  during  the  evening  he  was 
engaged  in  buying  some  picks  and  shovels ;  about  ten 
o'clock  he  crossed  Grand  avenue  from  the  east  to  the 
west  side  for  the  purpose  of  going  to  a  store  to  buy  a 
drill ;  it  had  been  raining  and  was  very  dark  at  that 
time;  he  did  not  know  the  said  excavation  had  been 
made;  it  was  not  lighted  and  as  he  crossed  the  street 
he  walked  into  it  without  meeting  any  obstruction 
whatever,  and  without  seeing  it,  until  he  fell ;  he  was 
precipitated  upon  some  machinery  in  the  excavation, 
and  the  femur  of  his  left  leg  was  fractured.  He 
hallooed  for  help,  but  he  thinks  it  was  two  hours  before 
anyone  came  to  his  relief.  He  was  finally  rescued,  and 
taken  to  the  city  hospital. 

The  evidence  on  the  part  of  the  defendant  tended 
to  prove  that  the  excavation  was  properly  guarded  by 
barriers  and  lighted  as  required  by  its  ordinance  the 
night  plaintiff   was  injured;    that  plaintiff   naa  Dcou 
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drinking  and  that  he  could  not  have  fallen  into  the  exca- 
vation without  crawling  under  or  climbing  over  the 
barriers. 

The  jury  returned  a  verdict  flnding  the  issues  for 
the  plaintiff  and  assessing  his  damages  at  the  sum  of 
$10,000.  The  circuit  court  required  plaintiff  to  remit 
$5,000  of  this  verdict  which  he  did,  and  judgment  was 
entered  for  him  for  $6,000,  and  this  case  is  here  on 
defendant's  appeal,  having  reached  the  court  in  banc 
upon  a  disagreement  of  the  judges  of  division  num- 
ber 1. 

I.  The  first  contention  is  that  the  court  erred  in 
refusing  to  nonsuit  plaintiff  upon  the  pleadings  and  evi- 
dence. We  do  not  think  this  point  well  taken.  The 
argument  is  that  while  it  may  be  conceded  that  there 
was  enough  evidence  of  the  lack  of  barriers  and  lights  at 
the  moment  plaintiff  fell  into  the  excavation,  to  take  the 
case  to  the  jury,  yet  the  evidence  was  overwhelming  and 
conclusive  that  the  barrier  was  up  and  the  lights  there 
during  the  same  night  before  the  accident  occurred,  and 
that  the  court  ought  to  have  declared  as  a  matter  of  law 
that  the  city  was  not  guilty  of  negligence  in  failing  to 
replace  a  barrier  that  had  been  thrown  down,  it  having 
no  knowledge  that  it  was  down,  and  not  having  the 
requisite  time  by  the  exercise  of  ordinary  care  to  dis- 
cover that  it  was  down.  This  contention,  supported  by 
this  argument,  is  based  on  the  whole  evidence,  that 
introduced  by  defendant  as  well  as  that  introduced  by 
plaintiff,  but  defendant  did  not  renew  its  request  to 
nonsuit  plaintiff  at  the  close  of  its  case. 

There  is  but  little  doubt  that  plaintiff's  evidence 
m2ide  Si  prima  facie  case  of  negligence  on  the  part  of 
defendant,  in  leaving  the  excavation  unguarded,  but  it 
is  claimed  that  the  evidence  on  the  part  of  defendant 
proved  conclusively  that  the  barrier  was  up  that  night 
prior  to  plaintiff's  injury,  and,  hence,  if  it  was  down  at 
the  time  plaintiff  fell,  defendant  could  not  be  held 
guilty  of  negligence  in  not  discovering  it  was  down,  and 
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in  not  replacing  it,  and  that  the  court  ought  to  have  told 
the  jury  this  fact  was  proved,  and,  being  proved,  the 
plaintiff  could  not  recover. 

The  court,  however,  even  if  requjested,  should  never 
instruct  the  jury  that  a  disputed  fact  was  proved,  unless 
the  evidence  is  so  conclusive  and  convincing  that  all 
fairminded  men  would  decide  it  the  same  way. 

A  careful  perusal  of  the  evidence  in  this  case  con- 
vinces us  that  it  is  a  fairly  debatable  question  whether 
the  particular  barrier  at  the  point  of  the  accident  was  up 
that  night  at  all,  prior  to  the  time  plaintiff  fell,  and  it 
was,  therefore,  properly  left  to  the  jury  to  determine. 

XL  The  defendant's  answer  contained  a  plea  of  con- 
tributory negligence  on  plaintiff's  part,  there  was  evi- 
dence to  support  that  plea,  and,  hence,  the  court  should 
not  have  instructed  the  jury,  as  it  did,  that  the  plaintiff 
was  presumed  to  have  been  in  the  exercise  of  ordi- 
nary care  at  the  time  of  his  injury.  That  presumption 
obtains  only  in  the  absence  of  evidence  to  the  contrary. 
Moherly  v^  Railroad^  98  Mo.  183 ;  Rapp  v.  Railroad^ 
106  Mo.  423. 

III.  The  defendant  asked  the  court  to  instruct,  but 
the  court  refused  to  instruct,  the  jury  that  if  the  bar- 
riers and  lights  were  up  in  the  night  before  plaintiff 
fell  defendant  performed  its  duty  and  was  not  liable, 
although  the  barriers  and  lights  were  down  at  the  time 
plaintiff  fell,  if  the  same  were  down  without  the  fault  or 
negligence  of  the  defendant  or  the  Grand  Avenue  Railway 
Company.  This  instruction  ought  to  have  been  given. 
If  the  barriers  were  up  at  the  beginning  of  the  night, 
we  are  clearly  of  the  opinion  that  defendant  should  not 
be  held  liable,  in  the  absence  of  evidence  that  it  knew 
they  had  been  thrown  down  afterwards,  or  that  they  had 
afterwards  been  down  so  long  that  it  ought  to  have 
discovered  that  fact  by  the  exercise  of  ordinary  care  in 
time  to  have  avoided  the  injury. 

IV.  The  ordinances  of  defendant  above  mentioned 
were  proi)erly  admitted  in  evidence,  whether  objected 
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to  or  not.  The  general  ordinance  requiring  excavations 
in  the  streets,  made  under  permit  of  the  superintendent 
of  buildings,  was  expressly  made  applicable  to  excava- 
tions for  the  street ^ilway  in  question  by  the  terms  of 
the  special  ordinance  authorizing  its  construction. 

For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  remanded  for  new  trial.  Black,  Barclay, 
Gantt  and  Macfarlane,  JJ.,  concur.  Sherwood, 
C.  J.,  and  Brace,  J.,  hold  that  the  judgment  ought  to 
be  reversed  simply  without  remanding. 

Sherwood,  C.  J,  {dissenting). — The  following 
statement  and  opinion  were  filed  in  division  number  1 
of  this  court,  before  this  cause  was  transferred  to  court 
in  banc.  I  here  file  them  as  my  conclusions  of  fact  and 
of  law,  and,  consequently,  dissent  from  the  opinion  of 
the  majority  of  this  court.  Brace,  J.,  concurs  in  this 
dissent. 

statement. 

Action  by  plaintiff  to  recover  damages  for  injuries 
received  by  him  in  consequence  of  falling  into  an 
excavation  permitted  by  the  city  to  be  dug  at  the  inter- 
section of  Grand  avenue  and  Fifteenth  street,  by  the 
Grand  Avenue  Railway  Company ;  as  to  which  company 
it  seems  the  action  was  dismissed. 

This  excavation  was  some  fifty  feet  long,  extended 
the  width  of  the  sidewalk  some  fifteen  feet,  and  was 
some  nine  or  ten  feet  deep.  It  had  been  dug  some  time ; 
was  on  the  west  side  of  Grand  avenue  which  there  runs 
north  and  south  and  occupied  the  sidewalk  in  front  of 
the  engine-house,  and  the  railway  company  had  placed 
its  sheaves  and  other  machinery  to  run  its  cables  with, 
in  the  excavation.  It  was  partially  covered  by  a  tempo- 
rary board  sidewalk  about  three  feet  wi<4e,  with  good 
substantial  railings  on  either  side.  The  remainder  of 
the  opening  was,  as  claimed  by  the  defendant  and  shown 
by  the  witnesses,  securely  barricadea  with  large,  heavy 
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timbers  laid  on  cement  barrels  set  near  the  curb-line  of 
the  street,  and  at  either  end  short  timbers  were  nailed 
from  the  railing  on  the  temporary  sidewalk  to  the 
cement  barrels ;  and  some  three  lanterns  were  hung  on 
the  barricades  to  warn  travelers  of  the  danger,  and  that 
these  lanterns  and  barricades  were  in  proper  position 
the  night  of  the  accident,  and  but  a  short  time  before  its 
occurrence. 

Plaintiif  was  found  about  one  o'clock  at  night  in 
the  excavation.  The  upper  portion  of  the  femur  of  the 
left  leg  was  fractured.  He  was  for  eight  or  nine  weeks 
at  the  city  hospital,  and  confined  to  his  bed  for  about 
three  weeks  longer  at  his  house.  At  the  time  of  the 
injury  he  was  living  at  West  Line,  in  Cass  county,  Mis- 
souri, but  had  formerly  lived  within  a  few  feet  of  the 
place  where  he  was  injured.  At  the  time  of  the  trial  he 
testified  he  was  farming,  supporting  his  family  and  doing 
his  usual  work.  The  left  leg  was  an  inch  and  one-eighth 
shorter  than  the  right,  and  had  shrunk  somewhat,  which 
injuries  the  physicians  said  would  be  permanent,  and 
that  he  was  not  incapacitated  from  performing  many 
kinds  of  labor.  n 

There  was  some  enlargement  of  the  thigh  bone, 
which  would  probably  be  absorbed,  but  might  be  perma- 
nent. The  jury  found  for  plaintiff,  and  assessed  his 
damages  at  $10,000.  Upon  motion  for  a  new  trial, 
defendant  complained  that  the  verdict  was  so  grossly 
and  glaringly  excessive,  as  to  indicate  prejudice  and 
partiality  on  the  part  of  the  jury.  The  court  found  the 
verdict  was  grossly  excessive,  as  complained  by  defend- 
ant, and  announced  that  he  would  sustain  the  motion 
unless  plaintiff  would  remit  at  least  $5,000  of  the 
damages  so  assessed.  Plaintiff  thereupon  entered  the 
remittitur^  and  the  court  overruled  the  motion. 

The  answer  of  the  defendant  city  was  a  general 
denial,  and  also  a  plea  of  plaintiff's  contributory  negli- 
gence. 
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The  plaintiff,  according  to  his  story,  about  eight 
o'clock  at  night,  started  down  town  and  went  to  a  place 
between  Pif  teenth  and  Sixteenth  streets  on  Grand  avenue 
and  bought  some  picks  and  shovels,  which  he  took  to 
his  spring  wagon  on  Twentieth  street,  and  then  as  it 
was  raining  put  on  his  ^'rain  coat,"  and  came  back  up 
town  to  get  a  drill,  but  on  his  way,  about  nine  o'clock, 
stopped  at  a  saloon  first  on  the  northwest  corner  of 
Pifteenth  street  and  Grand  avenue,  where  he  got  a  glass 
of  beer,  and,  notwithstanding  that  it  was  raining,  he 
dispensed  with  his  "rain  coat;"  left  it  hanging  in  the 
saloon,  first  having  supplied  its  pockets  with  two  pints 
of  whiskey,  then  he  went  across  to  a  restaurant  on  the 
east  side  of  Grand  avenue  four  or  five  doors  south  of 
Pifteenth  street  where  he  ate  supper,  and  then,  although 
it  was  about  ten  o'clock^  he  started  across  the  street  *'  in 
a  kind  of  a  southwest  direction  to  go  to  some  second- 
hand store  to  find  a  drill,'^^  and  though  he  ''  was  walk- 
ing as  smooth  as  he  could,"  ''all  at  once  he  went  down 
right  in  among  those  wheels  and  big  castings."  He 
says:  "I  suppose  I  was  down  there  about  two  hours. 
I  hallooed  several  times,  but  I  couldn't  make  anybody 
hear;  finally  one  police  heard  me  and  came  with  a 
lantern,"  etc. 

He  says  further :  *'  The  place  I  was  going  to  get  the 
drill  was  David's  place,  right  next  to  the  cable  house ; 
I  didn't  find  any  barricades  at  all  in  front  of  this  exca- 
vation that  I  fell  in.  I  didn't  meet  with  any  obstruc- 
tion before  I  fell  into  the  hole.  It  was  a  very  dark 
night ;  had  been  raining  just  a  minute  before.  There 
was  no  red  lights  there.  I  was  not  intoxicated  *  ♦  * 
I  didn't  strike  a  single  thing  there  when  going  into  this 
hole ;  I  didn't  knock  down  anything ;  I  had  not  drunk 
no  whiskey  that  day.  There  was  a  barricade  at  that  part 
of  the  excavation  in  front  of  Joe  and  Charlie's  saloon, 
and  one  light  there;  that  was  all  I  saw.  Joe  and 
Charlie's  saloon  is  on  the  northwest  comer  of  Pifteenth 
and  Grand  avenue." 
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Eymann,  a  saloon  keeper,  says :  *'  I  noticed  one  ray 
of  light  on  the  east  end  of  the  hole  near  Fifteenth  street. 

*  ♦  *  When.  I  found  Myfers,  he  was  lying  between 
the  sidewalk  and  the  building;  that  is,  between  the 
stone  wall  built  at  the  curb  and  the  building  proper. 

*  *  *  There  was  no  electric  lights  at  that  corner  at 
that  time.  There  were  guardrails  along  the  sidewalk, 
along  the  building;  didn't  examine  carefully  to  see 
whether  there  were  any  guardrails  or  railing  on  the  east 
side  of  the  excavation ;  I  didn't  take  notice ;  it  was  too 
dark  a  night  to  see." 

Goode  testified  for  plaintiff:  *' On  the  twenty-first 
of  July,  on  or  about  that  time,  1  was  in  Joe  and  Frank's 
saloon.  Fifteenth  and  Grand  avenue.  I  heard  a  police 
whistle  and  went  out  across  to  the  opposite  comer  to 
the  cable-house.  I  heard  a  man  shouting,  and, 
looking  down,  saw  him  amongst  the  machinery.  To 
the  best  of  my  knowledge,  this  was  about  midnight. 
This  was  a  hole  in  front  of  the  engine-house,  with  a 
rock  wall  in  front,  used  for  the  cable  machinery.  I 
didn't  see  any  danger  signals  at  the  corner,  and  I 
walked  straight  from  the  saloon  there,  without  any 
fence  preventing  me.  The  night  was  light  enough  for 
me  to  see  a  man  down  there,  but  I  couldn't  tell  his 
features,  or  anything  about  him.  I  did  not  help  to 
take  him  out  nor  wait  until  he  was  taken  out.  I  can't 
say  how  far  a  man  could  have  stood  away  and  seen  that 
hole.  I  could  see  the  rock  wall ;  when  I  got  to  it  I 
stood  on  it." 

Harden,  another  witness  on  the  part  of  the  plain- 
tiff, testified:  "It  was  very  dark  and  stormy,  and  no 
lights  that  I  could  see  in  the  block.  I  had  noticed  this 
hole  some  number  of  days  before ;  it  was  a  large  hole 
in  the  sidewalk  in  front  of  the  engine-house.  At  that 
time  I  didn't  see  anything  to  prevent  anybody  from 
falling  in.  On  the  night  I  speak  of,  I  noticed  the  hole 
in  front  of  the  cable-house ;  saw  no  lights  there ;  I 
didn't  notice  any  barrier  around  the  edge  of  the  hole  to 
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prevent  passers  by  from  falling  in.  I  didn't  look  to 
see  whether  there  was  any  or  not ;  I  paid  no  particular 
attention  to  it.  I  didn't  see  any  lantern  or  danger 
signal." 

This  is  the  substance  of  the  plaintiff's  evidence. 
That  on  behalf  of  the  defendant  city  will  now  be 
given :  White,  a  night-watchman  at  said  engine-house, 
testified :  ''  During  the  month  of  July,  1887,  I  was 
stationed  at  the  engine-house,  southeast  comer  of  Fif- 
teenth and  Grand  avenue.  I  was  there  when  the  plain- 
tiff was  hurt  by  falling  into  the  hole  in  front  of  the 
engine-house.  I  wai^  inside  of  the  engine-house  when 
my  attention  was  attracted  by  the  blowing  of  a  police 
whistle.  The  policeman's  name  was  Heydon.  This  was 
one  o'clock  in  the  morning.  I  went  out  on  the  side- 
walk and  down  into  the  hole  where  the  man  was.  He 
was  standing  in  between  two  wheels,  and  was  resting 
with  his  hands  on  the  shaft  of  the  wheels.  These  were 
large  wheels  placed  horizontally.  I  tried  to  lift  him 
out  while  OflScer  Heydon  held  ouq  of  the  signal  lanterns 
down  in  the  hole.  He  stood  on  the  sidewalk.  With 
the  assistance  of  two  gentlemen,  we  got  him  out  from 
the  wheels,  carried  him  out  through  the  engine-house 
to  Walnut  street,  put  him  in  the  patrol  wagon,  and  he 
was  taken  away.  I  was  the  only  night-watchman  at 
the  engine-house.  At  this  time  the  street  in  front  of 
the  engine-house  was  all  right ;  that  is,  there  were  no 
excavations  in  the  street  except  the  sidewalk  part.  The 
sidewalk  was  all  open  except  a  temporary  bridge ;  this 
bridge  was  about  three  feet  in  width  and  a  barricade 
on  each  side  of  it  about  three  feet  high.  The  opening 
extended  the  full  width  of  the  sidewalk  and  the  length 
of  the  engine-house.  It  was  about  nine  feet  deep  where 
Myers  fell  in.  At  the  time  he  fell  in  it  was  barricaded 
all  around  ;  on  the  eastern  or  outer  side  of  the  excava- 
tion there  was  a  barricade  made  by  posts,  cement  bar- 
rels and  heavy  timbers  placed  about  two  feet  and  a  half 
from  the  ground.    The  ends  were  barricaded  the  same 
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way.  There  was  no  portion  of  the  opening  in  the  side- 
walk that  was  not  barricaded.  On  this  night  signal 
lights  had  been  placed  about  the  opening.  I  was  out  in 
front  of  the  engine-house  about  fifteen  ininutes  before  1 
heard  the  police  whistle.  The  barricades  were  then  in 
proper  position,  and  there  were  three  signal  lights 
around  the  opening  ;  one  at  each  end  of  the  barricade 
and  one  in  the  center.  I  put  up  a  ladder  for  the  gen- 
tleman to  come  down  who  helped  take  Myers  out. 
Myers  was  about  three  feet  from  the  stone  wall  when  I 
found  him,  and  about  six  feet  from  the  north  end  of 
the  opening.  He  had  been  drinking;  I  don't  know 
whether  he  was  drunk  or  not,  but  a  strong  smell  of 
whiskey  came  from  his  mouth.  It  was  my  duty  as  night- 
watchman  to  look  after  everything  about  the  place,  see 
that  the  signal  lights  were  out,  and  that  the  barricades 
were  up  in  proper  shape.  I  was  in  the  second  story  of 
the  engine-house  when  the  man  fell  in,  looking  to  see 
if  everything  was  right.  This  sidewalk  or  bridge  over 
the  excavation  was  made  of  three  beams  laid  lengthwise, 
and  boards  nailed  over  them  crossways.  The  barricades 
on  this  were  made  by  nailing  uprights  to  the  beams  and 
then  nailing  three  boards  along  the  side  of  them.  I 
don't  know  how  Myers  got  over  the  barricades;  there 
was  not  room  enough  for  him  to  get  under  them  unless 
he  crawled  under  them.  I  am  not  positive  about 
three  lights  burning  at  the  place  I  have  spoken  of.  I 
am  certain  this  was  one  o'clock  Thursday  morning. 
The  street  is  about  eighty  feet  wide  beside  the  side- 
walk." 

Heydon,  sergeant  of  police,  referred  to  by  White, 
testified:  ''In  July,  1887,  I  was  roundsman  number  4 
of  the  Kansas  City  police  force,  on  night  duty.  About 
one  o'clock  that  night  I  started  to  leave  Officer  Cassidy 
at  Fifteenth  and  Walnut  streets ;  I  was  to  meet  him  at 
one  o'clock.  As  I  passed  in  front  of  the  engine-house  I 
lieard  some  one  groan.  I  took  a  lantern  from  one  of 
the  barricades,  and  tried  to  look  down  an  opening  in 
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the  sidewalk  in  front  of  the  engine-house.  I  went  down 
to  Fifteenth  and  Walnut,  but  couldn't  find  Cassidy,  and 
while  returning  to  Fifteenth  and  Grand  avenue  I  blew 
my  whistle.  I  telephoned  for  the  patrol  wagon  from 
Armory  Hall.  I  went  back  to  where  the  accident  hap- 
pened, and  by  that  time  the  watchman  and  two  or  three 
other  parties  were  there ;  the  watchman  went  down  in 
the  hole  first ;  the  ladder  was  leaning  against  the  wall, 
and  I  steadied  it  for  him.  The  watchman  and  two  other 
parties  carried  the  man  out  in  the  rear  of  the  engine- 
house  on  Walnut  street,  and  Officer  Frayser  was  there  at 
the  patrol  wagon.  There  were  no  excavations  in  the 
street  at  this  time  ;  it  had  been  newly  paved  to  the  curb 
line  ;  there  was  an  a  ea-way  in  the  sidewalk  in  fiont  of 
the  engine  building,  about  twelve  or  fifteen  feet  deep, 
and  extended  the  full  width  of  the  sidewalk.  There  was 
a  bridge  for  people  to  travel  over  this  area-way,  wide 
enough  for  two  men  to  wait  abreast,  with  railings  on 
both  sides  of  it,  and  barricades  around  the  whole  of  the 
area.  There  was  one  piece  of  timber  on  the  outer  edge 
that  had  been  knocked  down  at  one  end  ;  this  was  nearly 
over  the  place  where  the  plaintiff  was  lying.  Myers 
was  about  three  feet  from  the  base  of  the  retaining 
wall,  at  the  curb  line.  There  was  a  solid  stone  retaining 
wall  at  the  curb  line  on  the  east  side  of  the  area.  My 
memory  is  that  the  barricade  was  made  of  four-by- 
four  s  laid  on  top  of  empty  barrels.  I  think  there 
were  four  barrels ;  those  the  lights  were  on  were  aboat 
fifteen  feet  apart ;  the  boards  on  the  barrels  were  abont 
fifteen  feet  long;  it  was  the  north  end  of  the  one 
nearest  the  comer  that  was  knocked  down ;  the  ends 
of  the  excavation  were  barricaded  with  two  short  tim- 
bers each — one  end,  I  thpk,  nailed  on  the  bridge  and 
the  other  to  the  barrel.  There  were  saloons  on  the 
northeast  corner,  the  southeast  corner  and  the  northwest 
corner." 

Frayser,    the    policeman    mentioned    by    Sergeant 
Hey  don,  testified :     ''I  reside  in  Kansas  City,  Missouri ; 
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am  a  member  of  the  police  force,  and  was  on  the 
twenty-first  of  July,  1887.  I  was  at  that  time  on  night 
duty ;  Fifteenth  and  Grand  avenue  was  within  my  beat. 
Sergeant  Joseph  Heydon's  beat  also  covered  that  point. 
I  was  at  Twelfth  and  Grand  avenue  about  one  o'clock 
on  the  night  of  the  twenty-first  of  July.  Sergeant  blew 
his  whistle  at  Fifteenth  and  Grand  avenue.  I  started 
down  there,  but  the  patrol  wagon  overtook  me,  and  I 
/?ot  in  and  rode  to  the  rear  of  the  engine-house  on  Wal- 
nut street.  When  we  got  there  two  men  were  carrying 
out  the  man  that  was  hurt.  I  think  they  were  the 
night-watchman  and  a  saloonkeeper ;  Officer  Cassidy  also 
was  possibly  with  them  ;  they  put  the  man  in  the 
wagon,  and  I  went  to  the  station  with  them.  About 
three-quarters  of  an  hour  afterwards  I  returned  to  the 
comer  of  Fifteenth  and  Grand  avenue  ;  I  noticed  the  con- 
dition of  the  street  at  that  time,  in  front  of  the  engine- 
house  ;  the  sidewalk  was  all  open  except  a  temporary 
sidewalk  three  feet  wide,  along  in  front  of  the  house. 
There  was  a  handrail  on  this  about  three  feet  high ; 
there  were  barricades  and  railings  all  around  the  open- 
ing so  that  no  portion  of  it  was  unprotected  by  barri- 
cades. These  barricades  were  made  of  barrels  set  on 
end  and  pieces  of  timber  on  top  of  the  barrels,  and  there 
were  two  lights  oh  the  barrels.  These  lights  were  about 
six  or  eight  feet  apart  on  the  outer  edge  next  to  the 
street,  and  where  plaintiff  went  down  was  right  in 
between  the  lights.  I  thought  Myers  had  been  drink- 
ing ;  I  could  smell  the  liquor  on  him,  and  his  actions 
indicated  it.  I  did  not  know  Myers  before  this  acci- 
dent. I  caught  hold  of  his  arm  and  helped  to  put  him 
on  the  stretcher ;  I  rode  in  the  wagon  with  him  to  the 
station;  he  acted  kind  of  stupid;  didn't  do  anything 
but  lay  there.  It  was  part  of  my  duty  as  night-watchman 
in  the  employ  of  the  city  to  see  that  all  excavations  in 
the  street  on  my  beat  were  properly  lighted  and 
guarded.  I  had  passed  the  cable  engine-house  on 
Grand  avenue  a  few  minutes  before  the  plaintiff  fell  in, 
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and  the  barricades  and  lights  were  np  around  the  open- 
ing, the  same  as  they  were  when  I  noticed  them  after^ 
Myers  fell  in.*' 

Cassidy,  another  member  of  the  police  force,  testi- 
fied: "Was  called  to  Fifteenth  and  Grand  avenue 
about  one  o'clock  at  night  on  the  twenty-first  of  July, 
on  account  of  a  man  falling  into  an  opening  in  the  side- 
walk in  front  of  the  engine-house.  I  went  down  into 
the  area-way  and  assisted  in  carrying  him  out.  After 
he  was  taken  out  and  carried  away,  I  made  an  examina- 
tion of  the  opening  in  which  he  fell.  I  found  there 
were  barricades  and  danger  signals  around  it,  and  that 
there  was  no  part  of  it  that  was  not  barricaded.  When 
I  went  down  into  the  excavation  to  help  hira  out,  I  took 
down  one  end  of  the  barricade  on  the  outer  edge  of  the 
excavation,  just  where  I  first  saw  him.  According  to 
his  breath,  he  had  been  drinking  considerable  before  he 
fell.  I  was  between  the  alley  and  Walnut  street,  on 
Fifteenth  street,  when  I  heard  Officer  Heydon's  whistle. 
I  went  up  to  him  at  Fifteenth  and  Grand  avenue.  I 
couldn't  say  how  many  lights  there  were  at  that  time ; 
though  there  were  lights  there  ;  there  were  lanterns  put 
there  for  danger  signals ;  I  couldn't  say  how  many  or 
what  color  they  were." 

Thomas,  superintendent  of  construction  of  the 
Grand  Avenue  Cable  Railway  Company,  and  in  the 
employ  of  that  company,  and  not  one  of  the  con- 
tractors, testified:  "I  was  at  Fifteenth  and  Grand 
Avenue  three  or  four  times  a  day,  sometimes  a  dozen 
times  a  day.  I  remember  of  Myers  getting  hurt.  The 
street  proper  at  that  time  was  all  right,  the  paving  had 
been  relaid.  There  was  an  area- way  about  twelve  feet 
deep  in  the  sidewalk,  extending  the  width  of  the  side- 
walk east  and  west  and  the  width  of  the  building  north 
and  south.  The  temporary  sidewalk  extended  over  this 
about  four  feet  wide,  with  railings  on  both  sides. 
There  was  no  portion  of  this  area-way  open  that 
was  not  barricaded  up.     This  drawing  I  now  look  at 
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correctly  shows  the  location  of  the  engine-house,  the 
area-way  and  the  sidewalk,  the  temporary  sidewalk,  the 
barricades  and  the  retaining  wall.  The  barricades  had 
been  up  on  the  east  side  of  this  excavation,  at  the  time 
of  the  accident,  about  a  week  or  two,  I  think." 

Southward,  the  assistant  superintendent,  but  mate- 
rial clerk  of  that  company  at  the  time  of  the  accident, 
who  ha  I  occasion  during  the  month  of  July  to  be  at 
the  engine-house  every  day  and  occasionally  at  night, 
and  had  been  at  the  engin«?-house  several  times  the  day 
preceding  the  night  when  the  plaintiflE  fell,  gave  similar 
testimony  as  to  the  excavation  being  well  barricaded. 

Frey,  auditor  of  the  company  and  paymaster  dur- 
ing the  month  of  the  accident,  had  occasion  to  be  at 
the  engine-house  frequently,  and  was  accustomed  to 
stop  there  on  his  way  home  to  see  how  the  work  was 
progressing,  testified  in  a  similar  way  regarding  the 
substantial  character  of  the  barricades,  and  on  the  day 
before  the  night  when  the  accident  happened,  and  he 
further  testified :  "I  was  at  the  engine-house  that  day, 
not  later  than  seven  o^  clock ;  at  that  time  there  was  no 
portion  of  this  area-way  that  was  unbarricaded. 

At  the  conclusion  of  the  plaintiff's  evidence,  the 
defendant  city  asked  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  which  was  refused. 

OPINION. 

It  will  be  observed  that  plaintiff  does  not  deny  that 
there  were  lights  at  the  locality  where  he  fell ;  he  only 
denies  that  there  were  ^^red  lights"  there. 

He  denies  that  there  were  any  obstructions  in  his 
way,  when  he  fell ;  but  his  witness  Eymann  admits 
that  there  was  one  light  at  the  locality,  and  that  he 
didn't  examine  carefully  to  see  whether  there  were  any 
guardrails  on  the  east  side  of  the  excavation.  Goode 
is  the  only  witness  who  supports  the  plaintiff  by  aflSrm- 
ative  testimony  as  to  lack  ol  Darncuaea  j  but,  though  he 
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says  he  didn't  see  any  danger  signals  at  the  comer,  yet 
he  says  that  it  was  light  enough  for  him  to  see  a  man 
was  down  in  the  excavation,  and  light  enough  for  him 
to  see  the  retaining  wall,  and  that  he  stood  on  it  when 
he  got  there. 

The  testimony  of  Marden  is  altogether  of  a  negative 
character,  saw  no  lights  there,  didn't  notice  any  barrier, 
paid  no  particular  attention  to  it. 

But,  on  the  part  of  the  defendant  city,  there  are  at 
least  seven  witnesses  who  give  affirmative  and  positive 
testimony  as  to  the  existence  of  suitable  barricades  on 
the  night  of  the  accident,  and  there  are  five  of  those 
witnesses  who  give  equally  positive  and  affirmative 
testimony  as  to  the  existence  of  lights  at  that  time; 
and  most  of  these  were  men  whose  official  or  qtuisi  offi- 
cial duties  required  of  them  to  notice  if  the  excavation 
in  question  was  properly  lighted  and  barricaded. 

That  the  excavation  was  lighted  is  virtually  con- 
ceded by  the  plaintiBf,  and  that  there  was  light  enough 
to  see  the  retaining  wall  over  which  the  plaintiff  fell, 
and  to  see  the  plaintiff  after  he  fell,  is  directly  admitted 
by  Goode.  There  is,  therefore,  nothing  but  negative 
testimony  as  to  there  being  no  light ;  and  the  testimony 
of  but  two  witnesses  as  to  there  being  no  barricades; 
one  of  whom,  according  to  much  of  the  testimony 
and  according  to  his  own  admissions,  was  not  in  a 
very  appreciative  condition,  either  as  to  whether  it 
was  raining  or  as  to  whether  there  were  obstructions 
in  his  way.  In  such^  circumstances,  the  testimony 
in  favor  of  the  locality  having  been  properly  lighted 
and  protected  must  be  regarded  as  simply  over- 
whelming; and  this  upon  the  principles  of  affirmative 
testimony  being  more  valuable  than  negative,  and  ujion 
the  further  principle  of  testimony  being  more  valuable 
where  the  attention  of  the  affirmative  witness  has  been 
particularly  billed  to  the  ^-nbject  by  the  nature  of  his 
duties  official  and  otherwise.      Starkie   Ev.    [9    Ed.] 
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€67-8;  Whart.  Crim.  Ev.  [9  Ed.]  sec.  382;  1  Thompson, 
Neg.  431 ;  Best's  Prin.  Ev.  ( Chamberlayne )  280. 

The  fact  that  the  jury  in  the  face  of  so  much  affirm- 
ative, positive  and  explicit  testimony,  testimony  of 
witnesses  whose  attention  was  especially  called  by  their 
-duties  to  the  condition  of  the  lights  and  barricades, 
found  a  verdict  for  the  plaintiff  in  the  sum  of  $10,000, 
goes  but  to  commend  the  action  of  the  circuit  court  in 
<3ondemning  the  damages  awarded  by  that  verdict  as 
grossly  excessive,  and  as  impliedly  the  result  of  passion 
and  prejudice. 

II.  But,  in  our  opinion,  the  circuit  court  should 
liave  rejected  the  verdict  altogether,  and,  for  these  rea- 
sons: Nothing  short  of  negligence  could  charge  the 
defendant  city ;  the  extent  of  its  care  in  the  performance 
of  its  duties  was  ordinary  care.  It  was  not  the  general 
warrantor  of  the  safe  condition  of  its  streets.  It  is  nec- 
essary to  show  negligence  on  the  part  of  the  city's  offi- 
cers, and  to  show  it  affirmathely  before  any  liability 
will  be  created.  The  existence  of  a  defect  or  obstruction 
in  the  street  which  causes  the  injury  is  insufficient.  The 
use  of  ordinary  care  by  the  city  to  have  prevented  or 
<5ured  the  defect  will-prevent  liability  from  attaching  so 
that  it  is  necessary  to  go  a  step  further  and  show  the 
corporation  to  be  in  some  way  responsible  for  the  defect 
cither  by  reason  of  having  directly  caused  it  or  assented 
to  its  creation  by  another,  or  with  actual  or  implied 
notice  of  its  existence,  permitted  it  to  remain.  1  Shear- 
man &  Redfield,  Neg.  [4  Ed.]  sec.  290,  and  cases 
•cited. 

None  of  these  conditions  of  liability  exist  in  the 
facts  aforesaid  disclosed  by  this  record.  If  we  take  it 
that  the  excavation  was  securely  lighted  and  guarded 
as  the  great  preponderance  of  the  evidence  tends  so' 
clearly  and  convincingly  to  show,  then  manifestly  the 
city,  having  been  guilty  of  no  negligence,  has  incun*ed 
no  liability. 
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If,  on  the  other  hand,  we  take  it  that  the  excava- 
tion was  unlighted  and  unguarded,  then  this  testimony, 
if  believed  in  its  fullest'  extent,  is  wholly  insufficient 
inasmuch  as  it  does  not  appear  when  the  negligent  sit- 
uation began.  Taking  either  horn  of  the  dilemma,  the 
judgment  should  be  reversed. 


The  State  v.  Gamble,  Appellant. 


DIVISION  TWO. 


L.     Criminal  Practice :  special  judge,  qualifications  of.    Under 
Revised  Statutes,     1879,  section  1107,  regulating  the  election  of 
iuy      50()|  special  judges,  the  record  of  the  circuit  court  over  which  a  special 

]2}     ^^^^\  judge  prefiided  need  not  contain  the  official  oath  of  said  judge  or 

state  that  he  had  the  qualifications  of  a  circuit  judge. 

2.     :  EVIDENCE.    A  party  complaining  of  the  loss  of  evidence 

must  show  its  materiality. 

8.     :  CONTINUANCE :  PRESUMPTION.    Every  presumption  will  be 

indulged  in  favor  of  the  correctness  of  the  action  of  the  trial  court 
in  granting  and  refusing  continuances. 

4.      :    INDICTMENT,    FAILURE    TO    READ  :   HARMLESS   ERROR.     The 

failure  to  read  the  indictment  to  a  defendant  in  a  criminal  case 
wiU  not  constitute  reversible  error,  it  appearing  that  he  was  duly 
arraigiied  and  pleaded  not  guilty. 

Appeal    from    Clay     Circuit    Court — Hon.    J.    M. 
Sandusky,  Judge. 

Affirmed. 

Silver  &  Brown  for  appellant. 

( 1 )  The  court  committed  error  in  overruling 
defendant's  motion  to  exclude  the  evidence  and  dismiss 
the  cause,  because  the  election  of  Special  Judge  Hughks 
of  the  Platte  circuit  court  for  its  August  term  (at  which 
the   indictment    was   found )    was    unauthorized ;   the 
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indictment  was  a  nullity.  Mrst.  Revised  Statutes, 
1879,  section  1878,  is  the  only  provision^  authorizing  a 
special  judge  in  criminal  matters,  and  Judge  Hughes 
according  to  the  recital  in  the  clerk's  entry  was  elected 
under  Revised  Statutes,  1879,  section  1107.  By  said  sec- 
tion 1878  the  judge  orders  the  election.  Second.  The 
transcript  recites  that  the  ''following  proceedings,"  viz., 
election  of  special  judge,  etc.,  were  had  in  open  court, 
whereas  Judge  Dunn  was  sick  and  absent,  and  there 
could  be  no  open  court  until  a  judge  was  elected.  Third. 
Revised  Statutes,  1879,  section  1113.  require  that  the  fact 
that  the  requisite  oath  has  been  taken  and  filed  shall  be 
entered  on  the  records.  If  nowhere  appears  that  the 
oath  was  taken ;  only  recited  that  it  was  tiled ;  nor  is  the 
oath  set  forth  in  the  record.  Fourth.  The  clerk's  entry 
fails  to  show  that  Roland  Hughes,  Esq.,  possessed  ''  the 
qualifications  of  a  circuit  judge,"  as  required  by  Revised 
Statutes,  1879,  section  1107.  (2)  Appellant's  applica- 
tion for  a  continuance  should  have  been  sustained. 
First.  It  conforms  in  every  essential  particular  to  the 
requirements  of  the  statute.  R.  S.  1889,  sec.  4181. 
(  3 )  The  trial  court  committed  error  in  failing  to  grant 
a  new  trial  because  the  indictment  was  not  read  to  the 
jury.  How  can  a  conviction  be  sustained  when  it  is 
shown  that  the  triers  never  heard  the  charge  read,  and, 
therefore,  cannot  know  whether  the  allegations  in  it  are 
true  or  false  ? 

John  M.  Wood^  Attorney  General,  for  the  State. 

(1)  The  court  committed  no  error  in  overruling 
defendant's  motion  to  exclude  all  evidence  and  dismiss 
the  cause,  on  the  ground  that  the  transcript  failed  to 
show  that  the  election  and  qualification  of  Roland 
Hughes  as  special  judge  was  not  in  all  particulars 
regular.  The  record  here  shows  that  the  election  was 
properly  held  and  for  the  cause  authorized  by  the  stat- 
utes, and  that  said  Hughes  was  duly  elected  and  quali- 
fied as  such  special  judge,  as  required  by  the  statute. 
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The  same  presumptions  attach  to  the  records  of  proceed- 
ings before  a  special  judge  as  before  a  regular  judge. 
Oreen  v.  Walker,  99  Mo.  68.  There  was  no  nec^essity  to 
state  more  in  the  order  for  the  election  of  a  special  judge 
than  was  stated  in  this  case.  Siate  v.  Sbsmer,  85  Mo. 
563.  Besides,  objections  to  the  regularity  of  the  elec- 
tion of  such  judge  should  have  been  made  at  the  time. 
State  V.  Dodson,  72  Mo.  233.  ( 2  j  The  court  did  not  err 
in  overruling  the  application  for  continuance ;  '*  this  court 
will  not  interfere  with  the  discretion  invested  in  the 
trial  court  in  overruling  applications  for  continuances, 
unless  that  discretion  has  been  unsoundly  or  oppress- 
ively exercised."  State  v.  Carter j  98  Mo.  176  ;  State  v. 
HollenscTieity  61  Mo.  302;  State  v.  Lange,  59  Mo.  413; 
State  V.  Wilson,  85  Mo.  134 ;  State  v.  Bryarvt,  93  Mo. 
273.  (3)  There  can  be  no  valid  objection  urged  by 
defendant  because  the  indictment  was  not  read  to  the 
jury.  The  statutory  order  of  trial  does  not  require  the 
indictmept  to  be  read.  R.  S.,  sec.  4208.  The  reading  of 
the  indictment  to  the  jury  by  the  state  is  only  a  privi- 
lege in  stating  the  case,  and  not  a  matter  of  duty.  State 
V.  Bart,  66  Mo.  215. 

Gantt,  p.  J. — The  defendant  was  indicted  at  the 
August  term,  1886,  of  the  circuit  court  of  Platte  county, 
for  murder  in  the  first  degree,  for  the  killing  of  one  Jeff, 
Cluck,  in  said  county,  on  the  sixth  day  of  August,  1886. 
He  was  arraigned  and  pleaded  not  guilty.  The  cause 
was  continued  on  defendant's  application  through 
several  terms  of  court,  and  at  his  request  a  change  of 
venue  was  granted  to  the  circuit  court  of  Clay  county* 
The  cause  coming  on  for  trial  at  the  June  term  of  said 
court,  defendant  made  application  for  a  continuance  on 
the  ground  of  the  absence  of  material  witnesses,  which 
application  was  overruled  by  the  court,  and  defendant 
was  put  upon  his  trial,  which  resulted  in  his  conviction 
of  manslaughter  in  the  third  degree,  and  his  punishment 
being  assessed  at  imprisonment  in  the  i)enitentiary  for 
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three  years.  His  motions  for  a  new  trial  and  in  arrest 
being  overruled,  he  prayed  for,  and  was  granted,  an 
appeal  to  this  court.  The  bill  of  exceptions  does  not 
contain  either  the  evidence  or  the  instructions  given  on 
the  trial. 

The  only  three  errors  assigned  are  that  the  court 
overruled  defendant's  motion  "to exclude  all  evidence 
and  dismiss  the  cause,  because  the  transcript  failed  to 
show  the  election  and  qualification  of  Roland  Hughes, 
Esq.,  as  special  judge  of  the  Platte  circuit  court,  and 
overruled  an  application  for  continuance  and  failure  of 
the  prosecuting  attorney  to  read  the  indictment  to  the 
jury. 

I.  The  record  shows  that  on  the  second  Monday 
in  August,  1886,  the  day  designated  by  law  for  the  con- 
vening of  the  circuit  court  of  Platte  county,  for  the 
regular  August  terra  of  said  court,  Hon.  George  W. 
Dunn,  judge  of  said  court,  was  sick  and  not  able  to  be 
present  to  preside  over  said  court ;  and,  Judge  Dunn 
not  having  requested  any  other  judge  to  hold  said  court, 
the  members  of  the  bar,  and  the  attorneys  practicing  in 
said  court  to  the  number  of  eleven,  requested  the  circuit 
clerk  to  hold  an  election  for  a  temporary  special  judge 
in  accordance  with  the  provisions  of  section  1107  'of  the 
Revised  Statutes  of  Missouri,  1879.  It  then  further 
recites  that  said  election  was  held,  naming  the  attorneys 
who  participated  therein,  and  that  at  said  election 
Roland  Hughes  received  ten  votes  and  Hon.  Nokton 
Andeeson  one  vote,  and  Mr.  Hughes,  having  received 
the  greater  number  of  votes,  was  by  said  clerk  declared 
elected  and  then  proceeds:  "And  now  here  on  this 
ninth  day  of  August,  1886,  comes  the  said  Roland 
Hughes  and  files  in  the  office  of  the  clerk  of  our  said 
court  his  affidavit  and  official  oath  as  said  temporary 
special  judge,  as  required  by  section  1112  of  the  statutes. 
And  now  at  this  day  comes  the  said  Roland  Hughes, 
the  temporary  special  judge  of  said  court,  and  the 
following  officers  of  said  court,  in  open  court,  and  enter 
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upon  the  discharge  of  their  official  duties,  to- wit :  Wil- 
liam H.  Roney,  clerk ;  Richard  W.  Pack,  sheriff ;  James 
W.  Coburn,  prosecuting  attorney." 

Eight  different  reasons  were  assigned  why  this  order 
was  insufficient,  but  the  principal  objections  were  that 
it  did  not  contain  the  affidavit  of  Mr.  Hughes,  and 
did  not  recite  that  he  had  the  qualifications  of  a  circuit 
judge.  There  is  no  force  in  any  of  the  various  technical 
objections  to  this  record.  This  court  held  in  Oreen  .«. 
Walker^  99  Mo.  68,  that  ''the  same  presumptions  of 
jurisdiction  attach  to  the  record  of  proceedings  in 
circuit  courts  before  special  judges  as  before  the  regular 
judge." 

Whoever  saw  a  record  of  a  circuit  court,  that 
recited  that  the  regular  judge  had  attained  the  age  of 
thirty  years ;  had  been  a  citizen  of  the  United  States 
for  five  years  ;  a  qualified  voter  of  this  state  for  three 
years  and  a  resident  of  his  circuit?  It  is  never  done, 
and  no  more  will  we  require  the  record  to  contain  a 
personal  history  of  a  special  judge.  The  presumption 
may  well  be  indulged  that  the  intelligent  members  of 
the  bar  will  not  elect  any  person  who  is  disqualified 
to  adjudicate  their  causes,  and  if  there  was  the  slightest 
reason  why  he  should  not  act  some  one  of  the  numerous 
counsel  herein  would  have  discovered  it.  State  v.  Hos- 
mer^  86  Mo.  653 ;  State  v.  Dodson^  72  Mo.  283 ;  State  v. 
Kniglit^  61  Mo.  873.     The  point  is  overruled. 

II.  Defendant  complains  that  his  application  for  a 
continuance  was  overruled.  The  record  discloses  that 
this  defendant  was  indicted  at  the  August  term,  1886, 
in  Platte  county.  He  seems  to  have  granted  himself  a 
continuance  for  two  years,  as  the  first  appearance  he 
makes  before  the  court  is  at  the  August  term,  1888.  He 
obtained  a  continuance  at  that  term.  He  again  appeared 
at  the  November  term,  1888,  and,  on  his  application, 
obtained  a  continuance.  At  the  April  term,  1889,  the 
cause  was  tried,  and  resulted  in  a  mistrial  and  a  continu- 
ance to  the  August  term.  At  the  August  term  defendant 
secured  another  continuance.      At  the  November  term 
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defendant  applied  for  a  change  of  venue,  and  it  was 
awarded  to  Clay  county,  and  defendant  and  witnesses 
recognized  to  appear  at  February  term,  1890,  of  Clay 
<jircait  court. 

The  cause  was  finally  reached  for  trial  at  the  June 
term,  1890,  in  Clay  county,  and  defendant  again  filed  a 
motion  for  a  continuance  on  account  of  absent  witnesses, 
some  twenty-five  in  number.  It  appears  the  court 
offered  him  attachments  for  all  of  these  witnesses,  but  he 
declined  to  take  this  writ,  except  for  four,  Chas.  Win- 
ters, Henry  Lane,  B.  Henderson  and  Wm.  Donahue. 
The  attachment  accordingly  went  for  these,  and  the 
cause  was  continued  till  July  7,  to  enable  the  sheriff  to 
serve  the  same,  and,  on  July  7,  the  court  overruled  the 
motion,  and  no  further  showing  was  made  by  defendant 
at  that  time. 

Defendant  has  brought  this  record  here.  If  his 
attachment  was  not  served  on  the  seventh  of  July,  he 
should  have  made  that  writ  and  the  return  a  part  of  this 
record.  A  party  might  well  say  he  was  not  ready  for 
trial  when  his  witnesses  are  absent,  but,  when  the  court 
awards  him  compulsory  process,  and  continues  his  case 
to  a  day  certain,  and  on  that  day  he  proceeds  to  trial 
without  further  objection,  it  will  be  presumed  he  either 
obtained  his  witnesses  or  concluded  to  dispense  with 
them. 

Moreover,  he  only  desired  to  prove  by  these  wit- 
nesses that  deceased  made  threats  against  his  life.  He 
has  not  favored  us  with  the  evidence  taken  on  the  trial, 
or  the  instructions  or  rulings  of  the  court.  For  aught 
we  can  find  in  this  record,  those  threats,  if  made  and 
proven,  might  have  been  wholly  incompetent  under  the 
facts  shown  to  the  trial  court. 

A  party  complaining  of  the  loss  of  evidence  is 
bound  to  show  its  materiality.  Every  presumption  will 
be  indulged  in  favor  of  the  correctness  of  the  action  of 
the  trial  court,  particularly  in  granting  and  refusing 
continuances.  From  this  record  it  appears  defendant 
had  four  years  in  which  to  prepare  his  case.    He  had 
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the  privUege  of  taking  depositions,  a  right  not  accorded 
the  state.  We  see  nothing  to  justify  us  in  reversing  tiie 
cause  for  the  refusal  to  grant  this  continuance. 

III.  Defendant  complains  that  the  indictment  was 
not  read  to  the  jury,  and  asks  for  a  new  trial  on  this, 
account.  >  Counsel  asks,  how  can  a  conviction  be  sus- 
tained when  it  is  shown  the  triers  never  heard  the 
charge,  and,  therefore,  cannot  know  whether  the  allega- 
tions in  it  are  true  or  false  1  The  learned  counsel,  how- 
ever, cites  us  to  no  authority,  either  in  the  text-books, 
or  decisions  of  this  or  any  other  state,  for  the  proposi^ 
tion  that  an  indictment  must  be  read  to  the  jury. 

In  Slate  v.  Hart^  66  Mo.  215,  Judge  Henry  denom- 
inates it  "a  privilege  accorded  to  the  state,"  as  a  part 
of  the  statement  of  the  prosecuting  officer.  Section 
4208,  Revised  Statutes,  1889,  provides  ''the  prosecuting 
attorney  must  state  the  case  and  offer  evidence  in  sup- 
port of  the  prosecution."  This  answers  counsel's 
query.  The  jury  learn  from  this  official  statement  of 
the  prosecuting:  attorney  what  the  charge  is  and  the^ 
chai-acter  of  evidence  he  proposes  to  offer  to  sustain  it. 

The  indictment  is  generally  read  to  the  jury  in  this^ 
state  as  a  part  of  that  statement,  but  it  has  never  been 
held  that  the  defendant  suffered  because  the  jury  did 
not  hear  the  formal  charge  read  against  him.  The  pur- 
pose of  the  indictment  is  to  inform  the  defendant  of  the 
nature  and  cause  of  the  accusation  against  him.  The 
record  shows  he  was  duly  arraigned,  and  answered  he^ 
was  not  guilty.  The  one  person,  then,  who  had  the 
constitutional  right  to  know  what  the  indictment  con- 
tained had  it  read  to  him  in  open  court.  As  to  further 
information  the  jury  heard  the  evidence,  and,  when  the^ 
evidence  was  closed,  ''the  court  instructed  the  jury,  in 
writing,  upon  all  questions  of  law  arising  in  the  case 
which  were  necessary  for  their  information  in  giving 
their  verdict."  Sec.  4208.  At  least  we  shall  presume 
this  was  done,  as  no  complaint  is  made  that  it  was  not. 
The  judgment  is  affirmed.    All  concur. 
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Powell  et  al.j  Appellants,  v.  Hurt  et  al. 


IN  BANG. 


1.  Administrators:  care  and  skill  required.  AdministratorB 
and  executors  occupy  the  position  of  trustees  to  those  interested 
in  the  estate,  and  are  liable  only  for  the  want  of  due  care  and  ^kUl ;. 
the  measure  of  such  care  and  skill  being  that  which  prudent  men 
exercise  in  the  direction  and  management  of  their  own  affairs. 

2.     : :  FAILURE  TO  COLLECT  NOTE.    Executors  permitted 

a  note  given  to  their  testator  to  run  eleyen  months  after  its 
maturity  during  which  time  the  makers  failed.  They  had  been 
insolvent  since  the  note  was  made,  but  were  considered  solvent, 
and  had  high  financial  credit  up  to  the  time  of  the  failure.  The 
note  bore  ten-per-cent.  compound  interest,  and  was  not  needed 
for  distribution.  In  the  opinion  of  two  witnesses  the  makers  if  they 
had  been  pressed  for  payment  would  have  paid  it  out  of  trust 
funds  in  their  possession.  Held,  that  the  executors  were  not  guilty 
of  negligence  in  failing  to  collect  the  note,  and  could  not  be 
charged  therefor  in  their  final  settlement. 

Certified  from  Kansas  City  Court  of  Appeals. 

Reversed  and  remanded. 

PeaJc^  Teager  &  Ball  and  B.  li.  Dysart  for  appel- 
lants. 

( 1 )  The  prevailing  rule  in  the  state  is  that  execu- 
tors and  administrators  stand  in  the  position  of  trustees 
to  those  interested  in  the  estate  upon  which  they 
administer,  and  are  liable  only  for  want  of  due  care  and 
skill,  and  that  the  measure  of  care  and  skill  required  of 
them  is  that  which  prudent  men  exercise  in  the  direc- 
tion of  their  own  affairs.  And  when  the  executor  acts 
prudently  in  good  faith  for  what  he  deems  for  the  best 
interest  of  the  estate  he  is  not  liable,  though  it  may 
turn  out  afterwards  he  was  mistaken  in  judgment, 
Merritt  v.  Merritt,  62  Mo.  150,  and  authorities  cited; 
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Mosman  v.  Bender,  80  Mo.  585  ;  Van  Bibber  v.  Julian, 
81  Mo.  626 ;  Ifeff's  Appeal,  57  Penn.  St.  91 ;  Keller's 
Appeal,  8  Penn.  St.  288 ;  WalMns  v.  Stewart,  78  Va. 
111.  (2)  Applying  this  rule,  we  contend  that  under 
the  undisputed  facts  in  this  case  the  court  erred  in 
refusing  to  allow  the  executor's  credit  for  said  note  of 
Benedict  and  Malone.  (3)  The  policy  of  the  law  is 
to  deal  leniently  with  executors  when  they  act  in  good 
faith  and  with  sound  discretion,  as  in  administering 
upon  estates  cases  must  arise  when  they  are  absolutely 
required  to  use  their  discretion.  Oamble  v.  Oibson,  59 
Mo.  596  ;  Julian  v.  Abbott,  73  Mo.  580.  (4)  An  exec- 
utor is  not  an  insurer  in  any  sense  of  the  word.  Fudge 
V.  Dunn,  51  Mo.  264 ;  State  ex  rel.  v.  Meagher,  44  Mo. 
356 ;  Foster  v.  Davis,  46  Mo.  268.  (5)  The  provisions 
of  the  will  with  reference  to  the  manner  and  time  of 
collecting  the .  assets  and  distributing  the  same  are 
merely  directory,  and  do  not  and  cannot  change  the 
right,  duties  or  liabilities  of  the  executors.  See  authori- 
ties cited,  supra. 

John  T.  Jones  for  respondents. 

( 1 )  Hurt  and  Powell  by  agreement  divided  the 
not^  of  deceased  between  them  for  collection,  but  this 
relieves  neither,  and  each  is  chargeable  with  the  negli- 
gent acts  of  the  other  as  well  as  himself.  Williams  on 
Executors,  1548,  and  cases  cited;  8  Cent.  L.  J.  63;  11 
Cent.  L.  J.  216 ;  13  N.  J.  JEq.  308.  ( 2 )  An  executor  quali- 
fying must  follow  the  direction  of  the  will  implicitly  or 
make  himself  liable.  Weigan^s  Appeal,  28  Penn.  St.  471 ; 
Williams  on  Executors  [1855  Ed.]  1530,  and  cases  cited. 
Booth  V.  Booth,  1  Beav.  125.  (3)  These  executors,  to 
relieve  themselves,  must  show  that  this  note  could  not 
have  been  collected  while  in  their  hands.  62  Mo.  460 ; 
State  ex  rel  v,  Taylor,  12  Cent.  L.  J.  382 ;  72  Mo.  656 ; 
Williams  on  Executors,  1530 ;  Styles  v,  Ouy,  4  Y.  & 
Coll.  571 ;    Williams  v.  Nixon,  4  Beav.   472 ;  2'€i>bs  v. 
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Carpenter^  1  Madd.  298;  Julian^  AdrrCr^  v,  Abbott^ 
73  Mo.  680 ;  Powlson  v.  Johnson,  29  N.  J.  Eq.  529 ; 
Fisher  v.  Killnous'  Ex'rs^  18  N.  J.  Eq.  229  ;  Holcomh 
V.  Holcomb^  11  N.  J.  Eq.  477.  (4)  An  executor  or 
administrator  is  held  to  a  much  stricter  account  than  a 
trustee  or  guardian.  10  Casey,  474;  4  Johnson's  Chan- 
cery, 619 ;  Williams  on  Executors,  1530,  and  cases  cited. 

John  F.  Williams^  also,  for  respondents. 

(1)  When  executors  proceed  without  directions 
of  the  will,  or  an  order  of  court,  they  assume  the  risk, 
and  the  law  holds  them  to  a  strict  accountability.  Laws 
of  Trusts  and  Trustees,  Tiffany  &  Bulhird,  629,  630 ; 
Howe  V.  Earl  of  Dartsmouth^  7  Ves.  137 ;  62  Mo.  150 ; 
Williams  on  Trustees,  1530.  (  2  )  If  the  executors  had 
been  clothed  by  the  will  with  discretionary  power  in 
the  matter  of  the  collection  of  this  note,  then  the  court 
might  say,  in  view  of  the  surrounding  circumstances, 
that  they  had  not  abused  their  discretion.  In  such  case 
it  might  so  find,  but  if  it  did,  even  in  that  case,  it  would 
run  counter  to  the  law  as  written.  It  cannot  be  said, 
even  in  the  absence  of  directions  in  a  will,  that  it  is 
prudent  for  executors  to. let  an  unsecured  note  run  for 
eleven  months  after  it  is  due,  and  make  no  effort  to 
collect  it  or  secure  it.  The  law  of  trusts  does  not  favor 
mere  i)ersonal  security,  but  requires  such  outstanding 
debts  to  be  collected  at  once,  even  though  the  testator 
himself  created  the  debt  by  a  loan  (as  in  this  case) 
on  what  he  considered  an  eligible  investment.  Powell 
V.  FoanSj  5  Ves.  339 ;  Bullock  v.  Wheatley,  1  Coll. 
130 ;  Styles  v.  Ouy,  1  Mac.  &  G.  422 ;  Tiffany  &  Bul- 
lard,  Trusts  and  Trustees,  581.  (3)  But  when  the 
will  gives  directions  how  the  trust  shall  be  executed, 
the  law  tolerates  no  negligent  performance  of  the  duties 
assumed*.  Styles  v.  Guy,  1  Mac.  &  G.  422 ;  Williams' 
Executors,  1806;  Bacon  v.  Clare,  3  N.  Y.  294.  (4) 
If  the  executor  fails  to  follow  the  directions  of  the  will, 
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and  loss  occurs,  he  is  liable  to  make  it  good,  however 
unexpected  the  result,  however  little  likely  to  arise  from 
the  course  adopted,  and  however  free  such  conduct  may 
be  from  any  improper  motive.  G  lough  v.  Bond,  3  M. 
A  Cr.  496 ;  Schouler's  Ex'rs  &  Adm'rs,  336.  ( 5 )  Exec- 
utors voluntarily  take  upon  themselves  the  burthen  of 
the  trust,  and  it  is  but  just  that  they  be  held  to  a  faith- 
ful and  energetic  discharge  of  its  duties.  Cooper  v. 
McOlinn,  16  111.  435, 

Gantt,  J. — ^This  is  an  appeal  from  the  final  judg- 
ment of  the  defendants,  Peyton  Y.  Hurt  and  William 
R.  Powell,  as  executors  of  the  last  will  and  testament  of 
Henry  A.  Powell,  deceased.  Henry  A.  Powell  resided 
in  Macon  county,  Missouri.  By  his  will,  duly  probated 
in  said  county,  he  appointed  his  son,  Wm,  R.  Powell, 
and  Peyton  T.  Hurt,  his  executors.  The  estate  was 
large,  amounting  to  something  like  $40,000. 

On  the  final  settlement  in  the  probate  court,  the  exec- 
utors asked  credit  for  a  note  of  $1,000,  given  by  C.  H. 
Benedict,  J.  B.  Malone  and  R.  A.  Malone,  on  the  ground 
that  the  makers  were  insolvent  at  the  time  of  its  execu- 
tion, ever  since  had  been  and  were  then.  The  probate 
court  allowed  the  credit  on  the  ground  that  this  note 
•could  not  be  collected.  From  this  judgment  some  of  the 
heirs  appealed.  Three  of  these  children  declined  and 
refused  to  disturb  the  finding  of  the  probate  court.  In 
the  circuit  court  the  credit  was  disallowed,  and  from 
that  judgment  the  executors  appealed  to  the  Kansas 
Oity  court  of  appeals.  That  court  by  a  majority  opinion 
affirmed  the  judgment  of  the  circuit  court  ( 31  Mo.  App. 
632),  but  Philips,  J.,  dissented,  and,  deeming  the 
majority  opinion  in  conflict  with  the  line  of  decisions  of 
this  court,  asked  that  it  be  certified  to  this  court,  which 
was  done. 

The  facts  are  few  and  simple.  On  the  twelfth  of 
March,  1880,  in  his  lifetime,  Henry  A.  Powell  loaned 
C.  H.  Benedict,  J.  B.  Malone  and  R.  A.  Malone  $1,000, 
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and  took  their  note  of  that  date,  payable  one  year  after 
date,  bearing  interest  at  the  rate  of  ten  per  cent,  per 
annum  compounded.  Henry  A.  Powell  died  in  Septem- 
ber, 1880.  The  executors  qualified  September  24, 
1880. 

The  fourth  item  in  the  will  was  as  follows: 
^^  Fourth.  I  direct  my  executors  to  collect  all  my  notes 
and  accounts  due  me  as  soon  as  the  same  can  be  done, 
and  also  convert  all  other  personal  property  to  cash 
within  the  first  year  of  the  administration,  or  as  soon 
thereafter  as  may  be." 

The  makers  of  this  note  did  not  pay  it  at  its  matur- 
ity, in  March,  1881.  The  evidence  shows  that,  a  short 
time  after  it  became  due  Hurt,  one  of  the  executors, 
presented  the  note  to  J.  B.  Malone,  one  of  the  makers, 
at  the  Macon  Savings  Bank,  at  Macon,  Missouri.  J.  B. 
Malone  was  then  and  for  some  time  had  been  president 
^f  that  bank,  and  its  general  manager.  The  other 
makers  of  the  note,  C.  H.  Benedict  and  R.  A.  Malone, 
were  in  business  in  Kansas  City,  doing  business  as  a 
firm,  of  which  J.  B.  Malone  also  was  a  member,  under 
the  style  of  Benedict,  Malone  &  Co.  When  Hurt  pre- 
sented the  note  to  J.  B.  Malone  at  Macon  he  said  that  in 
consequence  of  floods  and  high  water  out  west  collec- 
tions were  slow,  and  times  were  close  at  Kansas  City, 
and  requested  him  to  wait  awhile.  Wm.  R.  Powell, 
the  other  executor,  and  son  of  the  testator,  testified 
that  he  "happened  to  be  in  the  Macon  Savings  Bank 
when  Hurt  presented  the  note  for  payment."  Hurt 
said  to  him,  '''What  about  time?  They  want  farther 
time  on  this  note.'  I  said,  'Maybe  they  want  to  get 
away  with  it '  When  I  said  that  I  did  not  know  that 
J.  B.  Malone  was  on  it.  Then  J.  B.  Malone  spoke  up,  and 
said,  'No,  I  am  on  that  note.'  And  then  /  considered 
it  good.  Hurt  said,  'It  is  good,  and  I'll  risk  it.' 
I  had  no  suspicion  of  J.  B.  Malone' s  insolvency.  I 
thought  the  note  good  when  I  found  that  J.  B.  Malone 
was  on  it.'' 
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On  the  fifteenth  of  Pebruary,  1882,  the  Macon  Savings 
Bank  made  an  assignment  for  the  benefit  of  creditors, 
and,  on  the  next  day,  Benedict,  Malone  &  Co.  were 
placed  in  the  hands  of  a  receiver.  After  the  failnre  of 
the  bank  the  fact  was  revealed  that  J.  B.  Malone,  the 
Savings  Bank  and  Benedict,  Malone  &  Co.  were  all 
insolvent,  and  had  been  for  four  or  five  years. 

The  executors  at  once  put  the  note  in  judgment  at 
Kansas  City,  but  the  note  not  being  a  partnership  obli- 
gation was  excluded  from  the  dividends  arising  from 
the  sale  of  the  partnership  eifects.  Of  course,  not  being 
an  obligation  of  the  bank,  nothing  could  be  obtained 
from  its  assignee.  There  were  some  few  small  tracts  of 
land  in  J.  B.  Malone' s  name,  but  the  evidence  is  uncon- 
tradicted that  he  held  these  in  trust  for  the  bank, 
having  taken  them  in  payment  of  debts  due  the  bank. 
In  a  word,  J.  B.  Malone  was  utterly  and  hopelessly 
insolvent. 

Up  to  the  time  of  the  assignment  J.  B.  Malone  was 
considered  a  rich  man.  The  bank  was  considered  sound 
and  safe.  Nobody  in  that  locality  seems  to  have  had 
the  slightest  question  of  its  integrity.  Hurt,  one  of  the 
executors,  had  $3,000  on  deposit  when  the  crash  came. 
The  deceased  himself  seems  to  have  had  unlimited  con- 
fidence in  the  bank  and  Malone.  In  addition  to  the 
note  in  question  here,  he  held  a  past-due  note  of  $3,000 
on  J.  B.  and  R.  A.  Malone  and  C.  G.  Epperson.  He  also 
held  certificates  of  deposits  of  the  bank.  After  his  death 
all  these  obligations,  except  this  one,  were  collected,  and 
distributed  among  the  heirs.  They  redeposited  a  por- 
tion of  this  same  money  in  the  bank,  and  it  remained 
there  until  the  failure,  and  was  lost.  Hurt,  the  execu- 
tor, says  in  his  evidence:  "I  made  no  agreement  or 
promise  with  Malone  to  extend  the  time.  I  simply  con- 
cluded in  my  own  mind  to  forbear  suit  and  wait  on  him. 
The  note  was  bearing  ten-per-cent.  compound  interest, 
and  I  believed  I  could  collect  it  one  time  as  well  as 
another.  I  would  have  taken  the  same  course  had  the 
note  been  my  own.    I  considered  it  unnecessary  to  sue.'' 
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Soon  after  the  executors  qualified,  they  called  a 
meeting  of  the  heirs  to  get  an  expression  from  them 
whether  they  desired  the  estate  settled  the  first  year. 
The  heirs  were  all  of  age,  and  they  decided  they  would 
wait  and  not  sell  the  land  until  prices  were  better.  The 
partnership  creditors  of  Benedict,  Malone  &  Co.  only 
received  some  forty  per  cent,  on  their  claims,  and  there 
was  no  surplus  for  any  individual  creditor  of  either  of 
the  members  of  the  firm.  The  bank  paid  about  thirty 
per  cent,  to  depositors.  Under  these  circumstances 
ought  the  executors  be  charged  with  this  note  and  inter- 
est? 

The  liability  of  executors  and  administrators  has 
been  too  often  discussed  in  this  court,  and  so  firmly 
settled,  there  is  little  or  no  ground  for  difference  of 
opinion  as  to  the  measure  of  their  responsibility.  They 
occupy  the  position  of  trustees  to  those  who  are  inter- 
ested in  the  estate  which  they  undertake  to  administer, 
and  are  liable  only  for  the  want  of  due  care  and  skill, 
and  the  measure  of  care  and  skill  required  of  them  is 
that  which  prudent  men  exercise  in  the  direction  and 
management  of  their  own  affairs.  Merritt  v.  Merritt 
62  Mo.  157 ;  State  ex  rel.  v.  Meagher j  44  Mo.  356 ; 
Clyce  V.  Anderson,  49  Mo.  37. 

In  Fudge  v.  Dunn^  51  Mo.  264,  this  court  said, 
speaking  of  an  administrator :  *'  He  was  not  an  insurer 
in  aiiy  sense  of  the  word.  He  was  a  trustee  acting  for 
the  benefit  of  others.  Chancellor  Kent  in  Thompson 
V.  Brown,  4  Johns.  Ch.  Rep.  619,  says:  'This  court  has 
always  treated  trustees  acting  in  good  faith  with  great 
tenderness.*  Lord  Hardwicke  in  Knight  v.  Earl  of 
Plymouth,  3  Atk.  480;  Dickens,  120,«aid:  *If  there 
was  no  mala  fides,  nothing  wilful  ip  the  conduct  of  the 
trustee,  the  court  will  always  favor  him.  For  as  a  trust 
is  an  office  necessary  in  the  concerns  between  man  and 
man,  and  which,  if  faithfully  discharged,  is  attended 
with    no   small   degree   of    anxiety  and    trouble,     it 
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is  an  act  of  kindness  in  anyone  to  accept  it.  To 
add  hazard  or  risk  to  that  trouble,  and  subject  a 
trustee  to  losses  which  he  could  not  foresee^  would 
be  a  manifest  hardship,  and  would  deter  everyone 
from  accepting  so  necessary  an  office.' "  And,  again, 
in  the  same  case,  it  was  said:  *'It  is  sufficient  to  say 
that  we  regard  this  as  a  private  trust,  that  we  look  upon 
the  administrator  as  the  representative  of  the  deceased ; 
and,  if  the  deceased,  if  alive  and  acting  as  a  prudent 
man,  could  not  have  prevented  the  loss,  his  representa- 
tive ought  to  be  exonerated  under  the  like  circum- 
stances." 

In  Oamhle  v.  Gibson^  59  Mo.  585,  the  executor  had 
money  in  his  hands  belonging  to  the  estate,  which  con- 
sisted of  the  national  currency  of  the  government.  This 
money  in  1864  was  greatly  depreciated  as  compared 
with  gold.  The  testator  in  his  lifetime  invested  in 
gold  as  a  precautionary  measure..  The  executor  him- 
self was  carrying  gold  on  his  own  private  ac<jount.  He 
accordingly  purchased  gold  with  the  currency,  and  it 
turned  out  there  was  a  loss  on  it.  He  acted  in  good 
faith.  This  court  said:  ''In  the  present  case,  the 
testator  in  his  lifetime  turned  his  ready  money  largely 
into  gold,  which  he  kept  on  deposit  on  account  of  his 
fears  of  the  national  currency.  The  executor  did  the 
same  thing  in  regard  to  his  own  private  affairs,  and  the 
most  prudent  men  in  the  country  pursued  the  same 
course.  The  intentio.n  was  certainly  good.  •  *  *  * 
Under  all  these  circumstances  I  think  it  would  be 
inequitable  to  charge  the  executor  with  the  loss." 

The  same  general  doctrine  is  reasserted  and 
announced  by  Judge  Black  in  BooTcer  ©.  Armstrong^ 
93  Mo.  49.  A  harsher  rule  than  this  will  deter  good 
men  from  acting  as  administrators  and  executors,  and 
thus  the  estates  of  dead  men  will  fall  into  the  hands  of 
designing  and  unscrupulous  persons.  The  rule  is  eqai- 
table  and  just  and  has,  in  practice,  proved  benefic^. 
Applying  this  rule  to  the  facts  in  this  case,  how  can  we 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  515 

Powell  V.  Hurt. 

charge  the  executora  with  this  note  ?  That  they  acted 
just  as  their  testator  would  have  done,  is  manifest  from 
the  fact  that  the  testator,  long  after  the  bank  was 
insolvent,  kept  large  sums  on  deposit  in  it,  and  had 
and  held  notes  on  Malone  past  due  to  a  large  amount, 
and  made  this  loan  to  Malone  when  he  was  hopelessly- 
insolvent  ;  that  they  acted  just  as  his  heirs  and  heneficu 
aries  would  have  done,  is  attested  by  the  fact  that  the 
heirs  redeposited  the  very  money  these  executors  had 
collected  from  the  bank  and  Malone  in  this  very  same 
bai>k,  and  they  t^estified  they  considered  Malone  the 
bank;  that  they  acted  just  as  they  did  in  their  own 
affairs,  is  shown  beyond  the  peradventure  of  a  doubt, 
by  the  fact  that  Mr.  Hurt  had  on  deposit  in  the  bank 
$3,000  of  his  own  individual  money  when  it  failed. 
Surely,  he  could  not  well  have  given  stronger  evidence 
that  he  thought  it  prudent  to  trust  Malone. 

We  have  the  silent  testimony  of  the  testator  that 
in  his  opinion  Mr.  Hurt  was  a  prudent  man.  Men  of 
large  estates  are  not  apt  to  insist  upon  careless  and 
negligent  men  administering  upon  their  estates.  On  the 
contrary,  they  select  the  most  faithful  friend  and  the 
prudent  business  man  to  administer  their  estates. 
In  this  record  we  have  one  prudent  man,  who  had 
amassed  a  large  estate  intrusting  it  to  another  prudent 
man,  his  most  trusted  friend,  and  both  of  these  prudent 
men  thought  it  safe  to  loan  money  to  J.  B,  Malone, 
and,  in  so  doing,  they  were  doing  what  the  whole  com- 
munity was  doing.  Moreover,  we  have  in  this  case  the 
significant  fact  that  three  of  these  heirs  and  distributees 
refuse  to  ask  that  these  executors  shall  lose  this  note. 
Unless  it  can  be  maintained  that  a  prudent  man  would 
have  forborne  for  a  few  months  to  sue  a  man  of  unques- 
tionable financial  standing,  on  a  security  bearing  the 
highest  rate  of  interest,  and  for  the  collection  of  which 
there  was  not  the  least  urgency,  then  Mr.  Hurt  acted  in 
this  matter  as  nine  out  of  ten  prudent  men  would  have 
done.    To  charge  him  with  a  loss  so  unexpected,  would 
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in  our  opinion  be  very  inequitable.  It  is  conceded  by 
all  the  attorneys  and  courts  who  have  discussed  this 
case,  that  J.  B.  Malone  and  the  Macon  Savings  Bank  of 
which  he  was  president  had  the  unlimited  confidence  of 
the  entire  community. 

William  R.  Powell,  one  of  the  sons  of  Henry  A, 
Powell,  and  an  heir  and  distributee,  says  that,  when  he 
learned  that  J.  B.  Malone  was  on  the  note,  he  considered 
it  good  ;  that  he  had  not  the  slightest  suspicion  of  his 
insolvency,  and  to  the  same  effect  is  the  testimony  of 
Webb  Rubey  and  Mr.  Dysart,  lawyers  whose  profession 
often  affords  the  greatest  opportunities  for  learning  the 
financial  condition  of  the  business  men  of  their  commu- 
nity. It  is  also  beyond  the  cavil  of  a  doubt,  that  for 
four  or  five  years,  notwithstanding  these  outward 
appearances,  the  Macon  Savings  Bank,  J.  B.  Malone 
and  Benedict  Malone  &  Co.  and  all  its  members  were 
utterly  insolvent. 

Henry  A.  Powell  loaned  these  men  his  mon«y. 
Had  the  crash  come  any  time  before  March  12,  1881, 
the  maturity  of  this  note,  not  the  slightest  blame  could 
or  would  have  attached  to  the  executors.  It  would 
have  been  too  plain  a  case,  but  it  is  said  now,  that,  not- 
withstanding these  parties  appeared  absolutely  solvent, 
and^  hence^  gave  no  cause  of  alarm  to  the  executors ; 
and,  notwithstanding  if  they  had,  without  apparent 
reason,  become  alarmed  and  brought  suit  they  would 
not  have  realized  one  dollar,  yet  because  insolvent 
debtors  often  hide  their  true  condition,  and  because  two 
of  the  witnesses  venture  the  opinion  that  rather  than 
be  sued  J.  B.  Malone  would  have  put  this  hands  into 
the  till  of  the  Macon  Savings  Bank  and  paid  his  note 
out  of  moneys  belonging  to  the  depositors  of  that  bank, 
these  executors  must  be  held  for  its  loss.  We  submit, 
first,  that  the  opinion  of  Rubey  and  Dysart,  that  Malone 
if  thus  pressed  would  have  paid  this  note  out  of  the 
funds  of  the  bank  is  the  merest  conjecture,  and  is  not 
based  on  facts.    There  is  no  proof  that,  after  this  not- 
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came  to  their  hands,  J.  B.  Malone  or  Benedict  or  R.  A. 
Malone  paid  one  dollar  of  their  individual  debts,  or  that 
they  ever  v^ere  forced  by  fear  of  exposure  to  pay  one  of 
their  individual  debts.  The  only  substantive  facts  to 
which  they  do  testify  exonerate  these  executors  from  the 
charge  of  negligence,  and  they  are,  that  the  reputation 
of  the  bank  and  the  makers  of  this  note  for  solvency 
was  unquestioned,  and,  secondly,  that  they  were  in  fact 
wholly  insolvent,  and  if  they  had  paid  this  note  it 
would  have  been  out  of  moneys  belonging  to  other 
people,  and  which  these  executors,  if  informed  of  the 
truth,  would  have  had  no  right  as  honest  men  to  touch. 
We  do  not  think  the  liability  of  a  trustee  can  be  placed 
upon  such  an  extreme  view. 

But  it  is  said,  that  while  these  executors  come  up 
to  the  standard  of  prudent  men  in  that  community  who 
were  doing  a  running  business,  that  is  not  enough, 
they  must  adopt  another  standard,  namely,  "that  of  a 
prudent  man  who  is  engaged  in  closing  up  his  estate.^ ^ 
We  are  unable  to  find  any  authority  for  restricting  the 
rule  within  any  such  limits.  It  has  not  before  been 
announced  in  any  case  in  this  state.  A  prudent  execu- 
tor or  administrator  must  come  up  to  the  standard  of  a 
prudent  man. 

But  let  us,  for  argument's  sake,  adopt  this  rule. 
Take  a  man  with  an  estate  of  $40,000.  He  has  con- 
cluded to  wind  up  his  affairs,  he  has  a  note  on  parties 
who  are  reputed  perfectly  solvent.  This  note  is  bear- 
ing the  highest  rate  of  interest.  It  is  deemed  as  good 
as  the  best  bank  in  his  vicinity.  The  deposit  if  col- 
lected and  put  in  bank  would  bear  a  much  less  interest ; 
would  he  be  thought  imprudent  to  let  this  note  stand  a 
year  ?    Certainly  not. 

It  appears  from  this  evidence  that  these  executors 
had  distributed  the  great  bulk  of  this  estate.  They 
thought  they  could  collect  this  note  at  any  time.  They 
had  not  tied  their  hands  by  any  definite  extension 
of  time.    Considering  the  character  and  standing  of 
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the  makers  of  the  note ;  the  remote  possibility  of  loss ; 
the  high  interest  it  bore  ;  the  fact  that  it  was  needed  for 
distribution,  it  cannot  be  said  they  did  any  more  than 
prudent  men  would  have  done  in  the  management  of 
their  affairs. 

II.  But  the  uncontradicted  evidence  shows  that 
during  the  whole  of  this  administration  the  makers  of 
this  note. were  hopelessly  insolvent.  No  witness  pre- 
tended otherwise. 

By  section  240,  of  Revised  Statutes,  1879,  the  law 
in  force  when  this  settlement  was  made,  it  is  provided : 
'•At  his  final  settlement,  the  court  shall  give  credit  to 
the  executor  or  administrator  for  all  the  debts  which 
have  been  charged  in  the  inventory  as  due  to  the  estate, 
if  the  court  be  satisfied  that  such  debt  was  not  really  due 
to  the  estate  or  that  it  had  been  balanced  or  reduced  by 
offsets  in  any  court  of  competent  jurisdiction,  or  the 
debtor  was  insolvent.^\  R.  S.  1889,  see.  233;  Williams^ 
AdrrCr^  v.  Pettier ew^  62  Mo.  460 ;  Julian  «.  Abbott^  73 
Mo.  580.  Here  the  fact  of  insolvency  is  conclusively 
shown.  There  is  not  the  slightest  suspicion  of  fraud, 
collusion  or  intentional  wrong-doing  on  the  part  of 
the  executors.  In  the  administration  of  this  large 
estate,  this  one  item  alone  is  controverted. 

It  seems  to  us  that  by  the  plain  terms  of  the  statute, 
when  the  proof  of  the  insolvency  was  made,  the  exec- 
utors were  most  clearly  entitled  to  credit  for  the  note. 
The  only  argument  against  this  view  is  that  based  upon 
the  opinion  or  conjecture  of  Rubey  and  Dysart,  that  if 
the  executors  had  pressed  J.  B.  Malone  for  the  note  he 
would  have  paid  it  out  of  the  funds  in  the  bank,  rather 
than  have  disclosed  his  insolvency.  In  the  language  of 
Judge  Philips  :  "This  he  could  only  do  in  violation  of 
a  high  trust,  and  in  effect  robbing  his  depositors  to  pay 
another  man's  debt.  It  occurs  to  me  that  a  decision  of 
a  court  bottomed  upon  such  questionable  morality 
would  not  be  creditable.'* 
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But  if  we  are  to  indulge  in  speculation  as  to  what 
would  have  occurred^  had  the  executors  pressed 
Malone  for  payment,  and  he  had  paid  them  to  hide  his 
bankruptcy,  the  most  natural  thing  on  earth  for  them 
to  have  done  would  have  been  to  deposit  it  in  that  bank 
until  they  could  distribute  it.  Had  they  done  so  ajid 
the  bank  failed,  having  maintained  the  reputation  it 
had  so  long  for  solvency,  and  having  been  the  trusted 
depository  of  their  testator,  the  authorities  all  concur 
they  would  not  have  been  liable.  Norwood^  Admr^  v. 
Sarness^  98  Ind.  134 ;  Jacobus  v.  Jacobus^  37  N.  J.  Eq. 
17. 

In  OhuTchiU  v.  Lady  Ilobson^  1  P.  Wms.  241,  the 
Lord  Chancellor  Harcourt  said:  "Neither  do  I 
think  the  executor,  Churchill,  ought  to  be  chargeable 
for  the  £500  by  him  paid  to  Goodwyn,  he  having  been 
the  cashier  with  whom  the  testat  jr  in  his  lifetime  chose 
to  intrust  his  money,  and,  therefore,  the  executor 
ought  not  to  suffer  for  having  trusted  him,  whom  the 
testator  himself  in  his  life  trusted."  In  Rowth  v. 
Howell^  3  Vesey,  565,  the  funds  of  a  testator  were  in 
his  banker's  hands  when  he  died.  They  were  left  there 
by  his  executor,  and  were  lost  by  the  failure  of  the 
banker.  Lord  Chancellor  Loughborough  held  the 
executor  ought  not  to  be  charged.  2  Story,  Eq.  Jur., 
sec.  1260 ;  Swivfen  v.  Swinfen^  29  Beav.  211 ;  Johnson 
V.  Newton,  11  Hare,  160  ;  Hill  on  Trustees,  673  ;  Whar- 
tdn  on  Negligence,  519  ;  2  Pomeroy's  Eq.  Jur.,  sec. 
1067. 

Our  conclusion  is  that  the  judgment  of  the  Kansas 
City  court  of  appeals  should  be  reversed,  and  it  is  so 
ordered,  with  directions  to  that  court  to  remand  the 
cause  to  the  circuit  court  of  Macon  county,  reversing 
the  judgment  of  the  said  circuit  court,  and  directing  the 
circuit  court  to  aflSrm  the  judgment  of  the  probate 
court  and  certify  its  action  to  said  probate  court. 
Sherwood,  C.  J.,  and  Thomas,  J.,  concur;  Maofab- 
LANE,  J.,  concurs  in  the  result.  Barclay,  Black  end 
Brace,  JJ.,  dissent. 
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SEPARATE  OPINION. 

Maoparlane,  J. — ^The  standard  of  care  and  dUi- 
gence  exacted  of  executors  and  administrators  cannot 
be  laid  down,  with  greater  precision,  than  is  done  by 
the  general  rule  given,  and  substantially  agreed  upon 
by  both  the  majority  and  minority  opinions,  viz.,  that 
care,  skill  and  diligence  which  reasonably  prudent  jm- 
sons  give  to  their  own  affairs  when  they  are  seeking  to 
reach  similar  results. 

This  standard  should,  itself,  be  measured  by  the 
business  Customs  and  methods  of  the  community  in 
which  the  trust  is  to  be  discharged.  It  is  manifest  the 
same  strictness  should  not  be  required  of  executors  in 
communities  in  which  the  pursuits  and  business  of  the 
people  are  not  speculative  or  hazardous,  that  would  be 
demanded  in  commercial  centers,  in  which  the  business 
is  conducted  largely  on  a  system  of  credit,  and  in  which 
fortunes  are  frequently  made  and  lost  in  speculations 
and  hazardous  enterprises  within  a  period  of  a  few 
months.  With  this  view  of  the  case  these  executors 
were  only  required  to  exercise  that  care  and  diligence 
in  the  discharge  of  the  duties  of  their  trust,  that  pru- 
dent men  would  have  exercised  in  the  settlement  of 
their  own  affairs  in  that  particular  community.  Taking 
the  reputed  and  universally  accepted  solvency  of  the 
payees  of  this  note,  and  the  business  methods  of  the 
community  into  consideration,  with  the  other  facts 
and  circumstances  in  evidence,  I  am  unable  to  see  that, 
under  the  rule  of  diligence,  accepted  by  all,  these 
executors  should  be  held  responsible  for  the  loss  of  this 
note. 

I  am  unwilling,  however,  to  accept  the  doctrine  of 
the  majority  opinion,  that  a  trustee  should  be  excused 
for  want  of  diligence,  upon  showing  that  the  payees  of 
the  note  were  in  fact  insolvent  when  the  note  was 
taken  by  the  testator,  though  then  and  after  the  trust 
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was  accepted  they  were  engaged  in  businesi3,  and  were 
reputed  to  be  perfectly  solvent.  There  are  few  persons, 
partnerships  or  corporations  that  fail  in  business  whose 
insolvency  cannot  be  traced  back,  frequently  for  years, 
though,  by  means  of  business  methods  and  customs, 
they  have  maintained  their  financial  and  business 
standing  and  credit.  There  would  be  but  few  losses 
which  could  not  be  excused  under  such  a  rule.  It  is 
not  a  sufficient  answer,  from  a  legal  or  business  stand- 
point, to  say  that  one  should  not  press  his  claim 
because  the  debtor  may  borrow  from  another  the  money 
with  which  to  meet  the  demand,  and  thus  jeopardize 
the  interest  of  the  lender.  Business  is  not  transacted 
on  so  high  a  moral  plane,  however  desirable  that  it 
were  otherwise.  Few  can  be  found  so  scrupulous  when 
their  personal  interests  are  involved.  The  diligent  cred- 
itor is  favored  both  in  law  and  equity. 

For  these  reasons  I  am  unable  to  concur  in  the 
second  jyaragraph  of  the  opinion  of  Judge  Gantt. 

Black,  J.  {dissenting). — Judges  Brace,  Barclay 
and  myself  dissent  from  the  opinion  just  filed  and  from 
the  lines  of  argument  by  which  the  conclusion  is 
reached. 

The  important  facts  are  these :  The  deceased  left 
an  estate  consisting  of  not  to  exceed  $14,000  in  notes, 
and  also  a  landed  estate.  The  executors  qualified  in 
September,  1880.  Among  the  assets  was  a  not€  dated 
the  twelfth  of  March,  1880,  due  in  one  year  for  $1,000, 
signed  by  C.  H,  Benedict,  J.  B.  Malone  and  R.  A. 
Malone.  On  the  twelfth  of  March,  1881,  when  the  note 
matured,  one  of  the  executors  presented  it  to  J.  B. 
Malone.  Malone  said  that,  in  consequence  of  high 
waters  out  west,  collections  were  slow ;  that  times  were 
close  in  Kansas  City,  and  requested  the  executors  to 
wait  awhile.  No  other  demand  of  payment  was  made 
until  the  fifteenth  of  February,  1882. 
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The  executors  produced  much  evidence  to  the 
eflPect  that,  when  the  note  matured,  J.  B.  Malone  was 
the  president  of  a  bank  at  Macon  City,  and  was  reputed 
and  believed  to  be  a  wealthy  man  and  had  a  good  credit 
He  and  the  other  makers  of  the  note  were  partners  in  a 
wholesale  grocery  business  at  Kansas  City,  and  the 
extent  of  their  business  is  to  some  extent  indicated  by 
the  evidence  which  tends  to  show  that  the  stock  of 
goods  invoiced  $98,000  on  the  fifteenth  of  February, 
1882.  On  that  day  the  bank  failed,  and  the  Kansas 
City  house  was  placed  in  the  hands  of  a  receiver. 
Aft^r  these  failures  it  transpires  that  the  makers  of  the 
note  were  all  insolvent,  and  for  four  or  five  years  had 
not  had  suflScient  property  to  pay  all  of  their  debts. 
The  note  was  not  a  partnership  debt,  and,  hence,  did  not 
participate  in  the  partnership  assets.  It  is  a  total  loss. 
On  these  facts  the  executors  claim  a  credit  for  the 
amount  of  the  note  and  accrued  interest. 

It  has  been  repeatedly  held  by  this  court  that  exec- 
utors and  administrators  are  liable  for  the  want  of  due 
care  in  collecting  the  assets  of  the  Estate,  and  the  meas- 
ure of  that  care  is  the  diligence  which  prudent  men 
exercise  in  the  management  of  their  own  affairs.  Merritt 
V.  Merritt,  62  Mo.  151 ;  Booker  v,  Armstrong,  93  Mo.  49. 
The  administration  law  contemplates  a  speedy  winding 
up  of  the  estate,  and,  hence,  it  becomes  the  duty  of  the 
executor  or  administrator  to  collect  in  the  assets  with 
all  reasonable  diligence,  and  this,  too,  without  any 
request  from  the  creditors  or  distributees  of  the  estate. 
Schouler  on  Executors  &  Administratoi's  [2  Ed.]  sec. 
269.  The  diligence  required  \^  that  of  a  prudent  person 
engaged  in  a  like  business,  for  reasonable  diligence  can 
mean  nothing  short  of  this. 

Now,  in  this  case  the  executors  let  the  note  run  for 
a  period  of  eleven  months  after  it  matured,  without 
making  any  eGfort  to  collect  it.  During  that  time  no 
demand  for  payment  was  made.  That  the  executors 
acted  in  good  faith,  and  believed  the  note  was  good  and 
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the  makers  solvent,  is  clear  enough.  But  it  will  not  do 
to  say,  or  hold,  that  an  executor  or  administrator,  whose 
duty  it  is  to  collect  in  the  assets  with  all  reasonable 
diligence,  can  thus  indulge  the  debtors  of  the  estate. 
The  fact  that  the  makers  of  the  note  were  of  good  credit 
is  no  excuse  for  the  delay.  The  period  of  the  delay  in 
this  case  was  far  beyond  that  usually  allowed  as  a  period 
of  credit  in  ordinary  commercial  transactions.  The  rule 
that  the  executor  or  administrator  must  collect  in  the 
assets  with  all  reasonable  diligence  forbids  such  delays 
as  that  allowed  in  this  case.  The  executors,  in  granting 
this  indulgence,  took  upon  themselves  the  risk  arising 
therefrom.  To  hoir  otherwise  is  to  encourage  a  laxity 
in  the  administration  of  estates  which  must  result  in 
ruinous  consequences.  It  must  be  remembered  that 
executors  and  administrators  are  allowed  by  the  law 
full  compensation  for  their  services,  and,  in  view  of  this 
fact,  they  should  perform  their  duties  with  promptness. 

It  is  true,  some  of  the  distributees  do  not  object  to 
the  proposed  settlement  filed  by  the  executors ;  but 
how  that  can  affect  the  right  of  those  who  do  object  is 
not  readily  comprehended. 

In  applying  the  rule  that  the  executor  or  adminis- 
trator must  make  the  collections  with  reasonable  dili- 
gence, we  are,  of  course,  to  take  into  consideration  the 
established  customs  of  the  locality  ;  but,  in  this  case, 
the  makers  of  this  note  were  all  engaged  in  a  hazardous 
business,  and  this  was  well  known  to  the  executors. 
They  permitted  the  debt  to  stand  for  eleven  months, 
and  that,  too,  without  any  effort  to  find  out  or  ascertain 
the  real  and  true  financial  condition  of  the  debtors.  We 
cannot  consent  to  any  exposition  of  the  law  which 
approves  such  want  of  care  and  diligence  on  the  part  of 
those  who  accept  a  fiduciary  position,  a  comi)ensated 
trust. 

But  it  is  said  there  is  no  satisfactory  evidence  that 
this  note  would  have  been  paid  had  payment  been 
demanded.     The  testimony  of  the  two  witnesses  to  the 
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eflPect  that  it  would  have  been  paid  is,  it  is  true,  no 
more  than  the  expression  of  an  opinion ;  but  it  needs 
no  such  evidence  to  satisfy  anyone  that  this  note  would 
have  been  paid  had  payment  been  demanded.  The 
proof  is  that  the  debtors  were  doing  a  large  and  exten- 
sive business,  and  there  is  no  pretense  or  claim  that  they 
did  not  pay  their  obligations  when  payment  was  asked. 
It  must  be  remembered  that  the  burden  of  proof  is  upon 
the  executors  to  show  that  this  note  could  not  have  been 
collected  by  the  use  of  reasonable  diligence.  The  very 
fact  that  these  men  were  doing  a  large  business,  with  no 
evidence  that  they  did  not  pay  their  obligations  as  they 
matured,  does  not  make  out,  or  tend  to  make  out,  a 
case  for  the  executors.  It  is  the  best  of  evidence  that 
the  note  would  have  been  paid. 

But  it  is  again  insisted  that,  although  these  debtors 
were  doing  what  appeared  to  be  a  flourishing  business 
during  this  period  of  eleven  months,  still  we  must  treat 
them  as  insolvent  all  the  while,  because  it  transpired 
in  the  end  that  they  did  not  at  any  time  have  property 
enough  to  pay  all  of  their  obligations.  The  argument 
certainly  has  the  merit  of  novelty.  The  vast  number  of 
persons  who  fail  annually  in  business  of  almost  every 
character  and  description,  and  yet  pay  their  debts  as 
they  mature  up  to  the  day  of  their  failure,  must  show 
that  to  give  sanction  to  the  argument  is  to  place  the 
estates  of  deceased  persons  at  the  mercy  of  all  the  haz- 
ards of  going  concerns,  and  that,  too,  in  the  face  of  the 
fact  that  the  law  looks  to,  and  contemplates,  a  speedy 
settlement  of  the  estates  of  deceased  persons.  Should 
such  a  doctrine  prevail  it  must  furnish  a  ready  relief 
from  liability  on  the  part  of  executors  and  administra- 
tors for  their  own  want  of  due  care.  To  us  it  seems 
plain  that  the  duty  of  the  executors  and  their  consequent 
liability  must  be  measured  by  the  facts  as  they  existed 
when  this  note  should  have  been  collected. 

We  think  the  result  reached  by  the  majority  of 
the    court   is    not  in  accord  with    the  policy    of  our 
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administration  law,  or  with  the  duties  of  executors  and 
administrators  as  heretofore  understood  in  this  state, 
and  we,  therefore,  dissent. 

We  deem  it  unnecessary  to  say  any  more  in  this 
case. 


Dahlstrom   v.  The   St.   Louis,    Iron   Mountain 
Southern  Railway  Company,  Appellant. 


IN  BANC. 


1.  Kegligenoe :  rahjioad:  crossing  track:  cvty  ordinance. 
Plaintiff  was  injured  while  attempting  to  cross  the  defendant's 
track  in  the  city  of  St.  Louis  through  an  opening  between  cars 
standing  from  twenty-five  to  fifty  feet  apart.  He  testified  that  he 
looked  before  crossing  and  did  not  see  the  cars  were  moving. 
The  evidence  also  showed  that  the  defendant  was  not  observing  the 
city  ordinance  regulating  the  movement  of  trains.  Held^  that  the 
case  was  one  for  the  jury. 

2.  Kegligence  Per  Se :  violation  of  ordinance.  Running  a  train 
in  a  city  in  violation  of  its  ordinances  is  negligence  per  se, 

8.  Negligence :  ordinance  :  question  for  jury.  Whether  a  train 
is  **  well  manned  with  experienced  brakemen  at  their  posts" 
wljbhin  the  meaning  of  a  city  ordinance,  is  a  question  for  the  jury. 

4     : : .    Whether  an  injury  received  by  one  from 

a  moving  train  in  crossing  a  railroad  track  could  have  been  pre- 
vented by  the  company's  observance  of  a  city  ordinance,  was  in 
this  case  a  question  for  the  jury.  ^ 

5.     : .    Plaintiff's  recovery  will  not  be  defeated  because 

of  his  failure  to  look  in  the  direction  of  the  car  which  struck  him, 
unless  by  so  looking  he  could  have  discovered  the  threatened 
danger. 

6.  Practice:  credibility  of  witness:  instruction.  Where  an 
instruction  is  asked  in  regard  to  the  credibility  of  plaintiff  as  a 
witness,  it  is  proper  to  modify  it  so  as  to  make  it  applicable  to  all 
the  witnesses. 

7.      :  REMARKS  of  COUNSEL  :   HARMLESS  ERROR.       The  fact  that 

plaintiff's  counsel  in  his  closing  argument  referred  to  the  defend- 
ant's having  introduced  no  evidence  on  the  first  trial  of  the  case 
will  not  coubUiuce  reversible  error. 
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Appeal  from  St.  Louis  City  Circuit  Court. — Hon. 
Daniel  Dillon,  Judge. 

Affirmed. 

H.  S.  Priest  and  H.  O.  Herhel  for  appellant. 

( 1 )  The  insurmountable  fact  exists  that  respond- 
ent was  struck  by  the  car  before  he  could  traverse  a 
space  of  five  feet  ( the  width  of  the  track )  at  a  brisk 
gait.  To  clear  that  distance  required  the  taking  of  but 
two  steps,  as  the  step  of  the  average  man  is  from  two 
and  one-half  to  three  feet.  This  circumstance,  there- 
fore, fixes  with  unerring  certainty  the  close  proximity 
of  the  car  to  respondent  when  he  stepped  upon  the 
track.  The  assertion  by  respondent's  counsel  that  his 
client  was  nearly  over  the  track  when  struck  is  not  sup- 
ported by  the  record,  as  respondent's  evidence  clearly 
shows  that  he  was  struck  by  the  car  the  instant  he 
stepped  upon  the  tra^k  ;  and  the  fact  that  his  body  was 
lying  on  the  opposite  side  of  the  track  is  accounted  for 
by  his  statement,  that  "when  they  strike  I  jump  a 
couple  of  feet  before  I  fall."  ( 2 )  To  merely  "glance " 
in  the  direction  of  danger  when  it  is  too  late  to  avoid 
it,  is  not  the  exercise  of  such  care  as  the  law  requires 
in  cases  of  this  character.  Warner  v.  Railroad^  21  Atl. 
Rep.  737 ;  Harlan  v.  Railroad^  64  Mo.  482 ;  Blight  t. 
Railroad^  21  Atl.  Rep.  995;  0^ Donnell  v.  Railroad^ 
7  Mo.  App.  192 ;  Artz  v.  Railroad,  34  Iowa,  163 ;  Clark 
V.  Railroad^  60  Mo.  433.  In  Butts  v.  Railroad^  98  Mo. 
272,  the  injury  occurred  at  a  public  crossing  under  cir- 
cumstances precisely  similar  to  those  attending  the 
Dahlstrom  injury,  and  this  court  unhesitatingly  pro- 
nounced Mrs.  Butts  guilty  of  such  contributory  negli- 
gence as  barred  her  right  of  action,  *' notwithstanding 
the  negligence  of  defendant  in  the  operation  and  man- 
agement of  its  train."  To  the  same  effect  are  this 
court's  rulings  in  the  analogous   cases  of    Taney  v. 
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Railroad,  93  Mo.  433 ;  StiUson  v.  Railroad,  67  Mo.  671 ; 
Railroad  v,  Spearen,  47  Pa.  St.  647 ;  Houston  v.  Rail- 
road, 95  U.  S.  703  ;  Cone  v.  Railroad,  14  W.  Rep.  100 ; 
Ooodlett  '0.  Railroad,  122  U.  S.  391 ;  Schofleld  v.  Rail- 
road, 114  U.  S.  615  ;  Railroad  v.  Stroud,  64  Miss.  784  ; 
s.  c,  31  Am.  &  Eng.  R.  R.  Cases,  443 ;  Peck  v.  Railroad, 
60  Conn.  379;  Wild  v.  Railroad,  24  N.  Y.  430..  (3) 
Whether  or  not  defendant  had  a  man  on  its  train  was 
immaterial  to  the  issues  of  this  case,  as  the  failure  to  so 
have  him  could  not  have  been  the  proximate  cause  of 
the  injury.  The  vice  of  the  first  instruction  given  for 
plaintiff  is  incurable,  because  it  assumes  to  cover  the 
whole  case  and  expressly  refers  to  respondent's  con- 
tributory negligence  and  erroneously  defines  its  effect 
to  the  jury  by  telling  them,  that  notwithstanding  his 
contributory  negligence  he  is  entitled  to  recover  if 
appellant  failed  to  station  a  man  on  top  of  the  rear  car 
of  its  train.  This  court  had  occasion  to  condemn  simi- 
lar Instructions  in  the  cases  of  Ouenther  v.  Railroad,  95 
Mo,  296,  and  Dlauhi  v.  Railroad,  105  Mo.  653. 

JS.  W.  Pattison  for  respondent. 

(1)  The  demurrer  to  the  evidence  was  properly 
overruled,  since  defendant  went  into  its  own  case,  and 
the  evidence  as  a  whole  made  a  case  for  the  jury. 
Bowen  v.  Railroad,  95  Mo.  268;  Ouenther  v.  Rail- 
road, 95  Mo.  286.  Moreover  plaintiff's  testimony  alone 
made  out  a  prima  facie  case.  Brown  v.  Railroad,  60 
Mo.  461,  467 ;  Pettj/  v.  Railroad,  88  Mo.  306  ;  Kelly  v. 
Railroad,  88  Mo.  548 ;  Merz  v.  Railroad,  88  Mo.  667  ; 
Donohue  t.  Railroad,  91  Mo.  364;  0^  Connor  v.  Rail- 
road, 94  Mo.  156' ;  Schlereth  v.  Railroad,  96  Mo.  609 ; 
Eswin  V.  Railroad,  96  Mo.  297  ;  Oruhe  v.  Railroad,  98 
Mo.  330 ;  Bilz  v.  Railroad,  101  Mo.  54  ;  Kellny  v.  Rail- 
road, 101  Mo.  67 ;  Wilkins  v.  Railroad,  101  Mo.  106 ; 
Murray  V.  Railroad,  101  Mo.  242  ;  White  v.  Railroad,  34 
Mo.  App.  57 ;  Railroad  v.  C  lough,  45  Am.  &  Eng.  R.  R. 
Cases,  137  ;  Lyman  v.  Railroad,  45  Am.  &  Eng.  R.  R. 
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Cases,  163  ;  Massoih  v.  Canal  Co.,  64  K  T.  629  ;  Wil- 
Hams  V.  Hailroad,  43  L.  J.  Eq.  105 ;  Railroad  v. 
Phillips^  112  Ind.  69.  (2)  There  was  no  error  in  the 
action  of  the  court  below  in  refusing  the  first  and 
fourth  instructions  asked  by  defendant,  and  in  modify- 
ing the  second  and  third.  Maher  v.  Railroad,  64  Mo. 
276 ;  Werner  v.  Railroad,  81  Mo.  374 ;  Keim  v.  Rail- 
road,  90  Mo.  314  ;  Dunkman  v.  Railroad,  95  Mo.  344 ; 
Kelly.  V.  Railroad,  95  Mo.  284 ;  JEswin  v.  Railroad, 
96  Mo.  290 ;  Schlereth  v.  Railroad,  96  Mo.  509 ;  OrvAe 
V.  Railroad,  98  Mo.  330 ;  Jennings  v.  Railroad,  99  Mo. 
394  ;  Kellny  v.  Railroad,  101  Mo.  67 ;  Murray  v.  Rail- 
road, 101  Mo.  236;  Hilz  v.  Railroad,  101  Mo.  64; 
Thompson  on  Negligence,  pp.  420,  658,  1232 ;  Pierce  on 
Railroads,  p.  360 ;  MassotJi  v.  Canal  Co.,  64  N.  Y.  624. 
(3)  The  instructions  given  by  the  court  properly 
expressed  the  law  applicable  to  this  case.  Cases  cited 
under  previous  heads  ;  also.  Railroad  v.  Miller,  29  Md. 
252.  The  remarks  of  counsel  in  summing  up  the  case 
furnish  no  ground  for  reversal.  Huckshold  v.  Railroad^ 
90  Mo.  559. 

Brace,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries  received  by  the  plaintiflP  on  Main  street  in 
the  city  of  St.  Louis  by  being  struck  and  run  over  by 
the  cars  of  the  defendant  on  said  street.  The  plaintiff 
obtained  a  verdict  and  judgment  in  the  trial  court  for 
$10,000,  and  defendant  appeals. 

On  a  former  appeal  a  judgment  in  favor  of  the  plain- 
tiff for  $7,500  was  reversed  and  remanded.  96  Mo.  99. 
The  second  trial  resulting  in  the  judgment  from  which 
this  appeal  is  taken  was  had  upon  an  amended  peti- 
tion, presenting  the  case  in  a  different  shape  from 
that  in  which  it  appeared  here  before.  The  plaintiff  in 
his  amended  petition  after  alleging  the  incorporation  of 
the  defendant  sets  out  the  following  ordinance  of  the 
city  of  St.  Louis  in  force  at  the  time  he  received  his 
injuries. 
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"It  shall  not  be  lawful,  within  the  limits  of  the 
city  of  St.  Louis,  for  any  car,  cars  or  locomotives  pro- 
pelled by  steam  power  to  obstruct  any  street  crossing 
by  standing  thereon  longer  than  five  minutes,  and,  when 
moving,  the  bell  of  the  engine  shall  be  constantly 
sounded  vdthin  said  limits,  and,  if  any  freight  car,  cars 
or  locomotives  propelled  by  steam  power  be  backing 
within  said  limits  a  man  shall  be  stationed  on 
top  of  the  car,  at  the  end  of  the  train  farthest  from  the 
engine,  to  give  danger  signals,  and  no  freight  train 
shall,  at  any  time,  be  moved  within  the  city  limits 
without  it  be  well  manned  with  experienced  brakemen 
at  their  posts,  who  shall  be  so  stationed  as  to  see  the 
danger  signals,  and  to  hear  the  signals  from  the  engine." 

He  then  alleges  that  on  or  about  the  fourteenth  "day 
of  April,  1884,  defendant  had  and  maintained  a  large 
number  of  tracks,  switches  and  sidings  upon  and 
along  Main  street,  a  public  highway  in  said  city  of  St. 
Louis,  and  its  sai  i  tracks  so  laid  on  said  Main  street 
crossed  many  of  the  public  highways  of  said  city,  and, 
among  others,  Chouteau  avenue.  On  the  morning  of 
said  April  14, 1884,  plaintiff,  in  the  pursuit  of  his  proper 
business,  and  as  he  was  lawfully  entitled  to  do,  was 
walking  east  on  said  Chouteau  avenue,  for  the  purpose 
of  crossing  said  Main  street,  at  the  point  of  intersection 
of  said  street  with  said  avenue.  At  that  time  defendant 
had  blocked  and  obstructed  the  crossing  of  said  Chou- 
teau avenue  and  Main  street  with  its  freight  cars,  and 
allowed  its  cars  to  stand  obstructing  said  street  crossing 
more  than  five  minutes ;  and  thereupon  plaintiff,  being 
unable  to  cross  at  Chouteau  avenue,  walked  along  said 
Main  street  in  a  southerly  direction  from  Chouteau 
avenue,  until  he  found  an  opening  between  the  cars 
standing  on  said  Main  street,  said  opening  being  from 
twenty-five  to  fifty  feet  in  width.  Thereupon,  plaintiff,, 
not  seeing  any  cars  in  motion,  and  hearing  no  danger 
signals,  and  not  receiving  any  warning  that  any  of  said 
cars   were   in  motion,  or    were  about  to  be    put  in 
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motion,  started  to  cross  said  Mais  street  through,  said 
opening  between  the  cars.  While  thus  crossing  Main 
street,  he  was,  through  the  carelessness  and  negligence 
of  defendant's  servants,  in  charge  of  its  freight  cars, 
struck  by  a  freight  car  which  was  being  backed  on  one 
of  the  tracks  laid  upon  and  along  said  Main  street,  was 
knocked  down  and  run  over  by  said  freight  car  and 
others,  as  well  as  by  the  locomotive  propelling  the 
same,  was  thereby  mangled  and  bruised,  and  had  one  of 
his  legs  and  one  of  his  arms  cut  oflf.  Plaintiff  says 
that  the  car  by  which  he  was  struck,  and  those  by  which 
he  was  injured,  were  then  and  there  beins:  backed  by  a 
steam  locomotive,  and  that  no  bell  was  sounded,  and 
there  was  no  man  stationed  on  top  of  the  car  at  the  end 
of  the  train  farthest  from  the  engine,  and  no  look-oat 
kept  to  warn  parties  on  said  street,  and  no  danger  sig- 
nals nor  warning  of  any  kind  was  given ;  that  by  reason 
of  this  failure  on  the  part  of  the  agents  and  servants  of 
defendant  in  charge  of  said  freight  cars  to  keep  a 
proper  look-out,  and  to  give  proper  and  usual  signals 
of  danger,  and  by  reason  of  a  failure  and  neglect  upon 
their  part  to  comply  with  the  provisions  of  the  ordi- 
nance of  St.  Louis  aforesaid,  plaintiff  received  the 
aforesaid  injuries,"  and  for  his  damages  asks  judgment. 

The  answer  was  a  general  denial,  and  a  plea  of 
contributory  negligence  on  which  issue  was  joined  by 
reply.  At  the  close  of  plaintiff's  evidence  the  defend- 
ant interposed  a  demurrer,  which  being  overruled  the 
defendant  introduced  evidence,  and,  after  all  the  evi- 
dence was  in,  renewed  its  demurrer  by  asking  the  court 
to  instruct  the  jury  that  under  the  pleadings  and  all 
the  evidence  the  plaintiff  is  not  entitled  to  recover, 
which  was  refused. 

It  appears  from  the  evidence  that  on  the  east  part 
of  Main  street  between  Chouteau  avenue  or  La  Salle  or 
Sycamore  street  the  defendant  maintains  six  tracks, 
running  north  and  south  longitudinally  on  the  street ; 
thiee  of  these  tracks  extend  north  beyond  Choutear 
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avenue,  and  three  ( switch  or  sidetracks)  to  about  the 
middle  of  the  avenue.  On  the  first  of  the  latter  three, 
being  the  fourth  track  from  the  west  side  of  Main  street, 
at  a  point  south  of  the  avenue,  and  between  it  and  La 
Salle  street,  the  unfortunate  casualty  happened.  The 
plaintiff  was  struck  by  the  last  car  of  a  series  or  train 
of  box  freight  cars  being  backed  at  the  time  by  a  switch 
engine  north  on  said  track.  In  backing,  the  engine  and 
cars  or  a  part  of  them  passed  over  his  body ;  his  cries 
attracted  the  attention  of  one  of  the  defendant's 
employes  at  work  repairing  cars  at  a  distance  of  about 
one  hundred  and  twenty  or  one  hundred  and  fifty  feet 
from  him,  who  ran  to  him  and  pulled  him  out  from 
beneath  the  train  while  it  was  passing  over  him  again, 
in  being  drawn  out  from  the  track  to  be  switched  onto 
another.  None  of  the  trainmen  saw  the  plaintiff,  heard 
his  cries,  or  knew  they  had  run  over  him  until  several . 
minutes  afterward  when  they  learned  of  it  from  others, 
when  at  some  distance  from  the  scene,  engaged  in  their 
work  on  another  track. 

The  plaintiff  is  a  Swede,  about  forty-eight  years  of 
age,  with  a  limited  knowledge  of  the  English  language 
in  which  he  expresses  himself  with  diflBculty.  He  is  a 
heavy  blacksmith,  and  was  earning  at  the  time  of  his 
injury  about  $18  per  week  at  light  work  ;  when  engaged 
at  heavy  work,  for  which  he  was  best  fitted,  he  made 
from  $100  to  $120  per  month.  The  injuries  he  received 
as  described  by  the  physician  were  two  or  more  scalp 
wounds  on  top  of  his  head,  a  crushing  and  contused 
wound  in  the  fleshy  part  of  the  thigh  about  the  middle, 
on  the  outside;  the  left  leg  was  crushed  below  the 
knee,  and  the  left  thigh  about  the  middle  third— the 
bones,  flesh  and  all  crushed ;  the  left  arm  was  crushed 
about  the  middle,  and  he  had  a  flesh  and  skin  wound  near 
the  groin  on  the  left  side ;  these  injuries  necessitated 
the  amputation  of  the  left  thigh  at  or  about  the 
beginning  of  the  upper  third,  and  the  left  arm  about 
the  middle  of  the.  upper  third,  and,  after  his  wounds 
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healed,  left  him  an  almost  helpless  cripple  for  life,  with 
but  one  arm  and  one  leg. 

The  plaintiflE's  evidence  tended  to  prove  that  on  the 
nforning  of  the  collision  he,  in  the  pursuit  of  legitimate 
business,  had  occasion  to  go  down  on  the  levee  east  of 
Main  street ;  for  this  purpose  he  went  down  Chouteau 
avenue  until  he  came  to  Main  street  which  he  found 
blocked  by  freight  cars  standing  on  the  defendant's 
tracks  at  that  crossing ;  he  then  turned  and  went  south 
on  Main  street  until  he  came  to  an  opening  between  the 
standing  cars,  which  appeared  to  him  to  be  made  for  the 
purpose  of  enabling  persons  to  pass  across  the  street; 
he  characterizes  this  opening  between  the  standing  cars 
as  a  street,  ''not  a  big  street,  a  kind  of  middle-size  street;'* 
he  says,  "There  were  many  cars,  but  they  don't  move ;  if 
they  move  I  don't  intend  to  cross  over  ;  they  don't  move 
when  I  was  there," — ''no  engine  was  moving;"  "there 
was  no  whistle  or  bell  sounding;"  "there  was  no  man 
on  top  of  the  cars."  Seeing  no  engine  and  no  cars  mov- 
ing, and  hearing  no  signals  or  noise  of  moving  cars, 
though  his  hearing  was  good,  he  entered  this  opening 
and  endeavored  to  make  his  way  over, to  the  east  side  ; 
he  passed  over  two  tracks  in  safety.  He  says  :  "I  am 
sure  of  two,  maybe  three;  I  was  hurted  maybe  on  the 
third  or  fourth,  I  can't  tell  that."  On  cross-examination 
being  asked  if  he  looked  south  (the  direction  from 
which  the  car  came  that  struck  him )  as  he  passed  onto 
the  track  on  which  he  was  injured,  he  answered:  "I  am 
almost  sure  I  did.  *  *  *  It  is  my  nature  to  look  on 
both  sides  when  I  cross  the  street.  *  *  *  Before  I 
walk  I  look.  *  *  *  Hooked.  *  *  *  I  didn't  see 
the  engine  before  I  was  struck.  *  *  *  Something 
moved  or  made  a  noise.  *  *  *  I  think  the  tenth  part 
of  a  second  I  see  the  car,  or  hear  it,  but  I  can't  say  I  was 
looking  ;  it  run  over  me  then,  quick." 

The  evidence  for  the  defendant  tended  to  prove 
that  the  space  between  the  tracks  where  the  plaintiff 
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was  injured  was  from  seven  to  nine  feet ;  that  the  cars 
that  ran  over  him  were  a  train  consisting  of  twelve, 
fifteen  or  twenty  box  freight  cars  which  was  being 
backed  on  the  track  on  which  he  was  injured  by  the 
switch-engine  under  the  control  and  management  of  its 
crew ;  that  it  backed  in,  and  pulled  out  very  slowly, 
remaining  on  this  track  but  a  few  minutes ;  that  the 
bell  of  the  engine  was  being  sounded  at  the  time  the 
train  was  backing  in,  and  that  there  was  a  brakeman 
stationed  on  top  near  the  middle  of  the  car  at  the  end 
of  the  train  farthest  from  the  engine. 

The  defendant  assigns  for  error  the  action  of  the 
court  in  giving  the  following  instructions  for  the  plain- 
tiff :  **  1.  If  you  believe  from  the  evidence  that  an 
ordinance  of  the  city  of  St.  Louis  required  the  defend- 
ant, when  moving  any  car,  cars  or  locomotive  propelled 
by  steam  power  within  the  limits  of  said  city,  to  cause 
the  bell  of  the  engine  to  be  constantly  sounded,  and, 
when  backing  any  freight  car,  cars  or  locomotive  pro- 
pelled by  steam  power  within  said  limits,  to  have  a 
man  stationed  on  the  top  of  the  car  at  the  end  of  the 
train  farthest  from  the  engine  to  give  danger  signals, 
,and  further  required  that  no  freight  train  should,  at 
any  time  be  moved  within  said  limits  without  being 
well  manned  with  experienced  brakemen  at  their  posts, 
so  stationed  as  to  see  the  danger  signals  and  hear  the 
signals  from  the  engine,  then  any  neglect  or  failure  by 
the  defendant,  its  agents,  servants  or  employes  to  com- 
ply with  any  or  all  of  the  above  requirements  was  of 
itself  negligence  on  the  imrt  of  the  defendant ;  and  if 
you  believe  from  the  evidence  that,  as  a  result  of  such 
negligence  or  failure  on  the  part  of  the  defendant  its 
agents,  servants  or  employes,  the  plaintiflF  was  injured, 
you  will  give  a  verdict  in  favor  of  the  plaintiflE,  unless 
you  also  believe  from  the  evidence  that  plaintiff  was 
himself  guilty  of  negligence  which  contributed  directly 
to  cause  his  injuries. 
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"2.  If  you  believe  from  the  evidence  that  plain- 
tiff was  knocked  down,  run  over  and  injured  on  Main 
street,  in  the  city  of  St.  Louis,  by  a  freight  car,  cars  or 
locomotive  propelled  by  steam  power,  which  were  then 
and  there  being  backed  on  the  tracks  of  the  defendant 
within  the  limits  of  said  city  of  St.  Louis,  without  hav- 
ing a  man  stationed  on  the  top  of  the  car  at  the  end  of  the 
train  farthest  from  the  engine  to  give  danger  signals,  and 
if  you  further  believe  from  the  evidence  that  if  the 
defendant  had  had  a  man  so  stationed,  such  man  would, 
by  the  exercise  of  ordinary  diligence,  have  discovered 
the  plaintiff,  aft^r  his  position  became  dangerous,  in 
time  to  have  avoided  running  over  him  by  the  exercise 
of  ordinary  care  and  promptness  on  the  part  of  the  men 
in  charge  of  said  train,  then  even  though  you  may 
believe  that  plaintiff  was  guilty  of  negligence,  yet  such 
negligence  on  his  part  will  not  prevent  his  recovering 
damages  in  this  suit.'' 

And,  in  refusing  to  give  two  instructions  for 
defendant  in  the  form  in  which  they  were  asked,  and  in 
giving  them  as  amended  by  the  court ;  the  first  is  as 
follows,  the  portion  within  brackets  being  as  asked,  the 
remainder  the  emendation  of  the  court:  ''2.  [The 
court  instructs  the  jury,  that  if  they  believe  from  the 
evidence  that  plaintiff  could,  by  looking  south  immedi- 
at^ily  before  he  stepped  upon  the  track  on  which  he 
was  injured,  have  seen  the  car  which  he  states  struck 
him,  they  will  find  their  verdict  for  defendant  ],  unless 
the  jury  further  believe  from  the  evidence  that  plaintiff 
was  injured  by  being  run  over  on  Main  street,  in  the 
city  of  St.  Louis,  by  a  freight  car,  cars  or  locomotive 
propelled  by  steam  power,  which  was  then  and  there 
being  backed  on  the  tracks  of  defendant,  within  the 
limits  of  the  city  of  St.  Louis,  without  having  a  man 
stationed  on  the  top  of  the  car  at  the  end  of  the  train 
farthest  from  the  engine  to  give  danger  signals,  and 
that  if  a  man  had  been  so  stationed  he  would,  by  the 
use  of  ordinary  care  and  diligence,   have    discovered 
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plaintiff,  after  his  position  became  dangerous,  in  time 
to  have  avoided  injuring  him,  by  the  use  of  ordinary- 
diligence  and  promptness  on  the  part  of  the  men  in 
charge  of  said  train." 

The  second  was  the  usual  instruction  in  regard  to 
the  credibility  of  witnesses,  making  it  applicable  by 
amendment  to  all  the  witnesses  instead  of  the  plaintiff 
alone  as  asked. 

L  The  first  question  raised  in  the  record  is,  was 
the  evidence  suflBcient  to  take  the  case  to  the  jury? 
Counsel  for  the  defendant  contends  that  it  was  not. 
Their  argument  in  support  of  this  contention  proceeds 
not  ui)on  the  theory  that  plaintiff  did  not  make  out  a 
prima  facie  case  upon  the  cause  of  action  set  out  in 
the  petition  but  upon  the  theo.y  that,  in  making  it  out, 
the  evidence  also  showed  that  he  was  himself  guilty  of 
such  contributory  negligence  as  to  prevent  a  recovery. 
In  supp:,rt  of  this  contention  we  are  cited  to  a  number 
of  cases  asserting  the  familiar  doctrine  that,  when  one 
steps  on  a  railroad  track  before  a  moving  train,  the 
movements  of  which  are  plainly  visible,  if  he  but  look 
to  see, — or  audible,  if  he  but  listen  to  hear,  and  he  does 
neither,  and  he  thereby  suffers  an  injury  which  he 
could  have  avoided  by  doing  either,  he  is  guilty  of 
such  contributory  negligence  as  will  bar  a  recovery, 
unless  by  the  exercise  of  reasonable  care  and  diligence 
upon  the  part  of  those  in  charge  of  such  moving  train 
after  he  became  exposed  to  danger  from  it,  by  his  own 
negligent  act,  they  could  have  discovered  his  perilous 
situation  and  avoided  injuring  him.  It  is  not  contended 
that  the  evidence  shows  conclusively  that  he  could  have 
either  seen  or  heard  the  train  that  struck  him  at  any 
time  on  his  passage  across  the  street,  until  he  had  passed 
over,  and  from  behind  the  cars  that  may  have  been 
standing  on  the  third  track;  but  it  is  contended  that 
it  does  show  that  if,  while  passing  over  the  space  of 
seven  or  nine  feet  between  that  and  the  next  track  the 
one  upon  which  he  was  injured,  he  had  looked  in  the 
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direction  of  the  car  by  which  he  was  struck,  he  would 
necessarily  have  seen  that  that  car  was  one  of  a  moving 
train  of  cars  that  was  then  being  backed  across  his 
pathway.  The  evidence  must  go  this  far  to  bring  the 
case  within  the  rule  of  the  cases  cited. 

After  a  very  careful  examination  of  all  the  evidence 
we  are  satisfied  that  this  contention  cannot  be  main- 
tained. On  the  contrary,  the  evidence  tends  to  show 
that  the  plaintiff  during  the  whole  course  of  his  progress 
across  the  street  was  continuously  observant  of  his  way 
and  its  surroundings,  "  his  eyes  going  both  sides,  then 
front."  That  he  looked  and  saw  the  car  that  after- 
wards struck  him  and  perhaps  others  if  they  were 
there,  next  to  it,  while  he  was  passing  over  the  space 
between  the  third  and  fourth  tracks,  is  a  reasonable 
inference  from  his  evidence;  but  he  did  not  see 
those  cars  moving^  and  the  evidence  does  not  show  that, 
during  the  time  he  was  passing  over  that  space,  they 
were  moving.  On  the  contrary,  so  far  as  his  senses 
were  informed  by  the  servants  of  the  defendant  in  their 
management  of  its  locomotive  and  its  cars  on  that 
track,  they  were  not  moving  nor  about  to  move;  he 
heard  no  bell,  he  saw  no  man  on  the  top  of  the  car  to 
give  the  signal  of  danger  required  by  the  ordinance. 
He  had  as  much  right  to  pursue  his  way  across  the 
street  as  the  defendant  had  to  move  its  cai-s  on  its  track 
along  the  street,  and  in  doing  so  to  rely  upon  the  assur- 
ance which  the  ordinance  gives  to  travelers  upon  the 
street  and  thoroughfares  of  the  city,  that  their  passage 
over  them  will  not  be  endangered  by  moving  cars  or 
cars  about  to  be  moved  in  their  pathway,  without  the 
warning  provided  for  in  that  ordinance,  and  to  assume 
that  the  cars  which  he  saw  and  which  appeared  to  him 
to  be  standing  would  ih  the  absence  of  such  warning 
not  be  projected  into  his  pathway  without  such  warn- 
ing, by  an  engine  which  may  have  been  invisible  and 
inaudible  to  him  as  a  moving  machine  threatening 
danger. 
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The  whole  argument  in  support  of  the  demurrer  to 
the  evidence  rests  upon  the  assumption  that  the  car 
which  struck  the  plaintiff  was  one  of  a  moving  train 
of  cars  which  became  plainly  visible  to  him  as  a 
moving  train  propelled  by  an  engine  the  moment 
he  emerged  from  behind  the  cars  standing  on  the  third 
track.  While  this  is  a  deduction  that  might  be  drawn 
from  the  evidence,  it  is  not  by  any  means  the  only  one, 
nor  is  it  even  the  one  most  easily  reconcilable  with 
all  the  evidence.  On  the  contrary,  the  hypothesis, 
which  is  more  nearly  in  harmony  with  the  evidence  is 
that  the  switch  crew  with  their  engine  were  making  up 
a  train  from  the  cars  standing  on  the  several  sidetracks 
in  that  neigljborhood ;  that  they  had  gathered  up  and 
attached  several  cars  before  entering  upon  this  switch 
track  upon  which  plaintiff  was  injured,  and  on  which 
cars  were  standing  to  be  incorporated  in  this  train ; 
that  they  were  approaching  these  cars  standing  on  the 
right  of  the  opening  through  which  plaintiff  was  pass- 
ing across  the  street,  and  during  his  passage  to  that  tra<;k 
came  in  contact  with  them  about  the  time  he  entered 
upon  that  track,  and  projected  the  car  next  to  him 
against  him,  knocked  him  down  and  backed  the  whole 
train  or  a  part  of  it  over  him,  without  seeing  him,  or 
having  a  man  in  a  position  to  see  him,  and  in  entire 
ignorance  of  the  consequence  to  him  of  the  sudden 
movement  communicated  to  these  standing  cars,  and, 
without  hearing  his  cries  and  groans  audible  to  other 
workmen  at  a  distance,  reversed  their  movement,  drew 
out  from  this  track  and  went  elsewhere  to  work ;  and 
that  if  the  plaintiff  had  looked  in  the  direction  of  the . 
car  that  struck  him,  when  passing  between  the  third 
and  fourth  tracks,  he  would  have  seen  that  car  and  those 
next  to  it,  not  as  a  moving  train,  but  as  one  of  standing 
cars  from  which  he  need  apprehend  no  immediate 
danger. 

There  was  then  evidence  from  which  it  might 
reasonably  be  found  that  plaintiff's  injuries  were  the 
result  of  the  negligence  of  defendant's  employes  in  not 
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observing  the  provisions  of  the  ordinance  in  their 
movements,  while  he  was  in  the  exercise  of  ordinary 
care  in  his  movements,  upon  a  public  thoroughfare  of 
the  city.  The  case  was,  therefore,  properly  sent  to  the 
jury,  and  there  was  no  error  in  overruling  the  demurrer 
to  the  evidence. 

II.  It  is  objected  to  the  first  instruction  that  it  in 
effect  declares  that  the  failure  of  the  defendant's  ser- 
vants to  observe  the  requirements  of  the  city  ordinance 
is  negligence  per  se^  and  that  there  was  no  evidence  to 
indicate  that  the  train  was  not  well  manned  with  exi>e- 
rienced  brakemen.  As  to  the  first  objection  it  is  only 
necessary  to  say  that  running  a  train  in  violation  of  a 
city  ordinance  has  been  repeatedly  held  by  this  court 
and  elsewhere  to  be  negligence  per  $e.  Eeim  ©.  Rail- 
road,. 90  Mo.  314;  Eswin  v.  Railroad^  96  Mo.  290; 
Schlereih  v.  Railroad^  96  Mo.  509  ;  Oruhe  v.  Railroady 
98  Mo.  330 ;  Kellny  v.  Railroad,  101  Mo.  67 ;  Murray 

■  V.  Rail/road^   101  Mo.  237 ;  Thompson  on  Negligence, 
668. 

The  second  objection  is  groundless.  The  evidence 
showed  the  number  of  men  engaged  in  the  management 
of  the  train,  but  the  court  could  not  judicially  deter- 
mine whether  it  was  well  manned  within  the  meaning 
of  the  ordinance ;  that  was  a  question  of  fact  for  the 
jury.  There  was  evidence  tending  to  prove  that  it  was 
not  so  well  manned,  with  hraJcemen  at  their  posts ^  as 
the  ordinance  required,  in  the  fact  (if  there  were  no 
other),  that  the  plaintiff  in  broad  daylight,  within  a 
few  feet  and  in  plain  view  of  one  of  the  men,  if  he  had 
been  at  his  post,  was  run  over,  and  although  the  train 
passed  over  his  body  twice,  and  his  cries  of  agony  were 
heard  at  some  distance  by  others,  by  one  of  whom  his 
body  was  drawn  from  between  the  tracks  while  the 
train  was  yet  moving  out  from  the  switch,  of  the  whole 
crew  not  one  heard,  or  knew  anything  of  the  matter. 

III.  The  objection  to  the  second  instruction  for  the 
plaintiff  is  based  upon  the  same  assumption  upon  which 
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the  demurrer  to  the  evidence  rested,'  i.  e.j  that  the  car 
that  struck  the  plaintiff  was  in  motion  before  the  plain  tiflE 
came  near  enough  to  the  track  to  be  within  the  danger 
line,  coupled  with  the  further  assumption  that  the 
motion  was  of  such  a  character  that  it  could  not  have 
been  checked  or  retarded  between  that  time  and  the 
time  when  the  plaintiff  was  in  the  act  of  stepping 
beyond  the  danger  line  on  the  other  side  of  the  track 
where  he  was  struck,  so  as  to  have  avoided  injuring 
him ;  but,  as  we  have  seen,  a  different  and  reasonable 
theory  may  be  drawn  from  the  evidence  upon  which  the 
jury  might  have  found  that,  although  the  plaintiff  did 
not  take  such  a  deliberate  survey  of  the  surroundings 
as  the  circumstances  of  his  situation  required  when 
passing  between  the  third  and  fourth  tracks,  yet  even 
when  he  was  in  the  act  of  passing  within  the  danger 
line  his  injury  might  have  been  prevented  by  a  signal 
to  the  engineer  or  a  warning  to  the  plaintiff,  had  there 
been  a  man  in  the  position  on  the  car  that  struck  him  as 
was  required  by  the  ordinance,  within  whose  view  he 
would  have  been  passing;  a  glance  of  the  eye  would 
have  discovered  his  perilous  situation ;  a  wave  of  the 
hand  might  have  prevented  the  movement  of  the  danger- 
ous machinery  toward  him ;  a  single  exclamation  of 
warning  might  have  either  checked  or  quickened  the 
plaintiff's  movement,  so  as  to  have  avoided  this  lament- 
ble  casualty,  and  all  might  have  been  done  in  an  instant ; 
but  there  was  evidence  tending  to  show  that  the 
defendant  had  no  eye  there  to  see,  no  hand  to  signal, 
and  no  voice  to  warn,  as  in  duty  it  should  have  had, 
thereby,  if  so  found,  rendering  it  responsible  for  the 
injury  to  plaintiff  which  might  have  been  avoided. 
Whether  it  could  have  been  so  avoided  was  a  questioa 
for  the  juiy  on  the  evidence,  and  there  was  no  error 
in  giving  the  second  instruction  for  plaintiff.  Ouen- 
ther  V.  Railroad,  95  Mo.  286 ;  Kelly  v.  Mailroad^ 
96  Mo.  279 ;  BunJcman  v.  Railroad^  95  Mo.  244 ; 
Kellny  v.  Railroad^  supra;  Hilz  v.  Railroad^  101  Mo. 
86 ;  Hanlon  v.  Railroad^  104  Mo.  381. 
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IV.  There  was  no  error  in  refusing  to  give  defend- 
ant's second  instruction  as  asked.  The  plaintiff's  recov- 
ery could  not  be  defeated  for  his  failure  to  look  in  the 
direction  of  the  car  that  struck  him,  immediately  before 
stepping  upon  the  track  upon  which  he  was  injured, 
nnless,  by  so  looking,  he  would  have  discovered  such  a 
condition  of  things  as  threatened  immediate  danger  to 
him,  if  he  did  step  upon  the  track.  The  instruction  was 
properly  qualiiied  by  the  emendation  of  the  court. 
Kellny  v.  Railroad^  supra^  and  cases  cited. 

V.  There  was  no  error  in  modifying  defendant's 
third  instruction  on  the  credibility  of  the  plaintiff  as  a 
witness  so  as  to  make  it  apply  to  all  the  witnesses  in  the 
case.  A  genei'al  instruction  on  that  subject  such  as  was 
given  in  this  case  is  not  only  the  most  convenient,  but 
the  fairest,  way  of  presenting  that  question  to  the  jury, 
when  no  distinction  is  called  for  by  the  particular  cir- 
cumstances of  the  case  of  any  necessity  for  which  the 
trial  court  must  be  the  judge. 

VI.  The  amount  of  damages  assessed  was  not  com- 
plained of  in  the  motion  for  a  new  trial ;  it  is  not  nrged 
here  that  they  are  excessive ;  and  the  instruction  on  that 
subject  does  not  call  for  a  reversal  by  reason  of  the  fact 
that  the  jury  were  directed  to  take  into  consideration 
the  plaintiff's  ''  age  and  situation  ;"  nor  is  there  ground 
for  reversal  in  the  fact  that  the  counsel  for  plaintiff,  in 
closing  the  case,  referred  to  the  fact  that  in  the  first  trial 
the  defendant  introduced  no  witnesses.  The  case  seems 
to  have  been  well  tried,  and  the  judgment  is  afltaned. 
All  concur,  except  Sherwood,  C.  J.,  who  dissents. 

IN  BANC. 

Brace,  J. — This  case  has  been  reargued  and  recon- 
sidered in  banCy  and  the  foregoing  opinion  handed 
down  in  division  number  one  is  adopted  as  the  opinion 
of  the  court  in  banc.  All  the  judges  concur,  except 
Sherwood,  C.  J. 
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The  State  v.  Dennison,  Appellant. 


DIVISION  TWO. 


1.  Felonious  AssaiQt:  self-defense.  Where,  on  the  trial  of  an 
indictment  for  feloniously  shooting  a  railroad  conductor,  the  jury- 
was  instructed  that  if  the  conductor  undertook  to  put  the  defend- 
ant off  the  train  while  in  motion,  and  he  had  reasonable  cause  to 
apprehend  great  personal  injury  to  himself  from  said  conductor 
in  so  attempting  to  put  him  off,  and,  to  avert  such  apprehended 
injury,  he  fired  the  shot,  then  the  jury  should  acquit  him,  held, 
that  the  issue  of  self-defense  was  as  fairly  presented  to  the  jury 
as  the  defendant  could  reasonably  ask. 

2.  Criminal  Practice:  assessment  of  punishment  by  coitrt. 
Under  Revised  Statutes,  1889,  section  4230,  it  is  the  duty  of  the 
court  to  assess  and  declare  the  punishment  in  a  criminal  case 
where  the  jury  find  a  verdict  of  guilty,  but  fail  to  agree  on  the 
pimishment. 

Appeal  from   Iron  Circuit  Court, — Hon.   James  F. 
Green,  Judge.    - 

Affirmed. 

J,  B.  Walker  for  appellant. 

John  M,  Woody  Attorney  General,  for  the  State. 

(1)  The  court  was  authorized  under  Revised 
Statutes,  1889,  section  4230,  to  fix  the  punishment.  ( 2  ) 
The  fifth  instniction,  relating  to  the  question  of  self- 
defense,  was  most  favorable  to  the  defendant.  In  sup- 
port of  this  instruction,  see  State  v.  MusicJc^  101  Mo. 
260 ;  State  v.  Hardy,  95  Mo.  455  ;  State  v.  Culler,  82  Mo. 
632  ;  State  v.  Hicks,  92  Mo.  43. 

Thomas,  J. — The  defendant  was  sentenced  by  the 
circuit  court  of  Iron  county  in  January,  1891,  to  impris- 
onment in  the  penitentiary  for  a  term  of  two  years, 
and  the  case  is  now  before  this  court  on  defendant's 
appeal. 
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The  defendant  was  indicted  for  a  felonious  assanlt, 
nnder  section  3489,  Revised  Statutes,  1889.  Wm. 
Bohmie  was,  on  the  fifth  day  of  May,  1890,  conductor  of 
a  freight  train  on  the  St.  Louis,  Iron  Mountain  &  South- 
ern railway.  The  evidence  on  the  part  of  the  state 
tended  to  show  that  passengers  were  not  permitted  to 
ride  on  this  train,  and  for  that  reason  defendant  was 
ordered  to  get  off  at  several  stations,  which  he  refused  to 
do.  The  train  finally  reached  Sabula,  in  Iron  county, 
and  pulled  onto  a  sidetrack,  and,  while  it  was  standing 
on  the  sidetrack  there,  Conductor  Bohmie  ordered 
defendant  to  get  off  and  take  a  passenger  train  that 
would  be  along  in  a  short  time,  which  he  refused  to  do. 
The  train  was  started  on  its  journey  north,  and,  while 
moving  very  slowly,  the  conductor  again  ordered 
defendant  to  get  off,  which  he  again  refused  to  do,  and 
pulled  a  pistol  and  fired,  the  ball  taking  effect  in 
Bohmie' s  side,  inflicting  a  very  serious  wound.  The 
conductor,  when  the  pistol  waa  drawn,  stru.tk  defendant 
with  his  lantern,  the  shot  and  blow  being  almost  simul- 
taneous. The  conductor  then  threw  defendant  off  the 
car,  after  which  defendant  fired  at  least  two  more  shots 
at  him. 

The  evidence  on  the  part  of  the  defendant  tended  to 
show  that  the  conductor,  with  the  assistance  of  two 
brakemen,  after  informing  him  that  he  could  not  ride  on 
that  train,  undertook  to  put  him  off  while  the  train  was 
in  rapid  motion ;  that  the  conductor  struck  him  with  a 
lantern,  and  knocked  him  down  between  two  cars;  he 
got  back  on  another  car  when  he  pulled  his  pistol  and 
shot  back  over  his  shoulder,  Bohmie  then  having  hold 
of  him,  and  immediately  the  latter  threw  him  off  the 
train,  which  caused  an  injury  to  his  back,  which,  it 
seems,  was  not  very  serious,  however.  He  walked  to  a 
station  and  boarded  a  passenger  train  on  which  he  was 
arrested  for  his  crime. 

I.  The  court  authorized  the  jury,  by  its  instruc- 
tions, to  convict  defendant  of  a  felonious  assault^  under 
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section  3489,  supra^  or  of  a  felonious  wounding  under 
section  3491,  or  to  acquit  him  on  the  ground  of  self- 
defense.  The  court  told  the  jury  that,  if  the  conductor 
undertook  to,  put  the  defendant  oflf  the  train  while  in 
motion,  and  defendant  had  reasonable  cause  to  appre- 
hend great  personal  injury  to  himself  from  said  con- 
ductor in  thus  attempting  to  put  him  oflf,  and,  to  avert 
such  apprehended  injury,  he  fired  the  shot,  then  they 
would  acquit  him.  This  presented  to  the  jury  the  issue 
of  self-defense  as  fairly  as  defendant  could  reasonably 
ask.  The  jury  evidently  did  not  give  credence  to  his 
version  of  the  diflBculty. 

II.  The  jury  returned  this  verdict:  "We,  the 
jurors,  find  the  defendant  guilty  as  charged  in  the 
indictment.  Ten  are  in  favor  of  a  two  years'  peniten- 
tiary sentence,  and  two  are  in  favor  of  $100  fine.'*  This 
was  received  over  the  objection  of  the  defendant,  and 
thereupon  the  court  discharged  the  jury,  and  fixed  the 
punishment  of  defendant  at  imprisonment  in  the  peni- 
tentiary for  a  period  of  two  years. 

The  jury  having  found  a  verdict  of  guilty,  and 
having  failed  to  agree  on  the  punishment  to  be  inflicted 
on  defendant,  the  court  was  expressly  authorized  to 
pursue  the  course  it  did,  by  section  4230,  Revised  Stat- 
utes, 1889,  which  provides  that:  '*  Where  the  jury  find  a 
verdict  of  guilty,  and  fail  to  agree  on  the  punishment 
to  be  inflicted,  or  do  not  declare  such  punishment  by 
their  verdict,  or  assess  a  punishment  not  authorized  by 
law,  and  in  all  cases  of  judgment  by  confession,  the 
court  shall  assess  and  declare  the  punishment,  and  ren- 
der judgment  accordingly,"  and,  therefore,  no  error 
in  this  respect  was  committed. 

It  seems  defendant  had  a  fair  trial,  both  as  to  the 
issues  of  law  and  fact,  the  evidence  justified  the  verdict, 
and  the  judgment  will  be  affirmed.    All  concur. 
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Hats,  Appellant^  v.  The  Kansas  City,  Poet  Scott 
&  Gulf  Railroad  Company. 


DIVISION  TWO. 


Stattcte  of  Frauds :  part  pbrfobmancb  :  railroad.  Where  a  land- 
owner orally  agrees  to  convey  land  to  a  railroad  company  on 
condition  that  it  will  construct  a  sidetrack  thereon,  and  erect 
station  buildings  on  adjoining  land,  evidence  that  the  company 
erected  the  station  buildings  as  agreed,  constructed  the  track  on 
part  of  the  land,  used  the  remainder  as  a  roadway  and  expended 
several  hundred  dollars  in  grading  and  macadamizing  it,  warrants 
the  finding  that  the  contract  was  sufficiently  performed  to  take  it 
out  of  the  statute  of  frauds. 

Appeal  from    Webster    Circuit   Court. — Hon.    W.  I. 
Wallace,  Judge. 

Affirmed. 

T.  J,  Delaney  for  appellant. 

(1)  The  defendant  is  not  entitled  to  a  decree  of 
specific  performance,  because  the  evidence  relied  upon 
to  establish  the  parol  contract  set  np  in  answer  is  not 
of  such  character  as  will  warrant  the  decree.  Taylor  v. 
Williams^  4:5Mo,  SO  \  Underwood  v.  Underwood^  ^Mo, 
527  ;  Paris  v.  llealey,  61  Mo.  453  ;  Mastin  v.  Halley^  61 
Mo.  196 ;  Tedford  v.  TrimUe,  87  Mo.  226 ;  Yieth  v. 
Oierth,  92  Mo.  97;  Strange  v.  Crowley,  91  Mo.  287; 
Lapham  v.  Dreisvogt,  36  Mo.  App.  275.  (2)  If  the 
parol  contract  relied  upon  is  established  by  clear  and 
convincing  testimony,  there  is  no  evidence  of  possession 
taken  thereunder,  or  improvements  made  thereon  such 
as  is  necessary  to  entitle  defendant  to  specific  perform- 
ance. Parke  v.  Leewright,  20  Mo.  85 ;  Spaulding  v. 
Gonzleman^  30  Mo.  177 ;  TJndenwood  v.  Underwood^  46 
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Mo.  527 ;  Sitton  v.  Ship^  65  Mo.  297  ;  JSlUs  v.  Railroad^ 
51  Mo.  200  ;  Cullegan  v.  Wingerter^  57  Mo.  250  ;  Lydick 
V.  Holland,  83  Mo.  703  ;  Emmel  v.  Hayes,  102  Mo.  186. 
(3)  Damages  will  compensate  defendants  for  the 
money  expended  on  the  land,  and  the  decree  should 
have  been  for  damages.  Holland  v.  Anderson,  38  Mo. 
55 ;  Hamilton  v.  Hamilton,  59  Mo.  232.  ( 4 )  Refused 
instruction,  numbered  3,  should  have  been  given.  See 
cases  cited  under  point  2,  especially  Emmel  v.  Hays, 
102  Mo.  186.  ( 5 )  Ejectment  will  lie,  and  the  second 
instruction  given  is  erroneous.  Walker  v.  Hailroad, 
57  Mo.  257 ;  Armstrong  v.  City,  69  Mo.  309  ;  Bradley  v. 
Hailroad,  91  Mo.  493 ;  Evans  v.  Hailroad,  64  Mo.  453. 

Wallace  Pratt  and  J.  C.  Cravens  for  respondent. 

(1 )  This  record  presents  simply  questions  of  fact, 
which  imder  proper  declarations  of  law  were  detennined 
in  favor  of  the  defendant.  And  the  court's  findings  are 
fully  sustained  by  .the  evidence.  There  is,  therefore, 
nothing  fo.  this  court  to  review.  (2)  A  verbal  con- 
tract to  convey  land  followed  by  a  delivery  or  change  of 
possession  will  always  take  the  case  out  of  the  statute 
of  frauds.  And  specific  performance  will  be  enforced. 
Much  more  is  this  true  where  the  vendee  has  fully 
performed  his  part  of  the  contract,  and  has  made  lasting 
and  valuable  improvements  on  the  land.  Johnson  v, 
McOruder,  15  Mo.  365 ;  Despain  v.  Carter,  21  Mo.  331 ; 
Young  v,  Montgomery,  28  Mo.  604  ;  Townsend  v.  Haw- 
kins, 45  Mo.  286  ;  Dicker  son  v.  Chrisman,  28  Mo.  134  ; 
Anderson  v,  Scott,  94  Mo.  637 ;  Dougherty  v.  Harsell, 
91  Mo.  161 ;  Anderson  v.  Shockley,  82  Mo.  250.  ( 3 ) 
Even  if  there  was  no  direct  evidence  of  a  contract  to 
convey  in  this  case  the  fact  that  the  plaintiff  sto;;d  by 
and  saw  the  defendant  making  valuable  improvements  on 
the  land  under  a  claim  of  ownership,  and  actually 
directed  defendant's  su]>erintendent,  Dig<?ins,  where 
the  line  between  him  and  the  company  was,  which  the 
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defendant  then  accepted  as  correct  and  acted  upon  it  in 
improving  the  property — this  fact  alone  works  an  equi- 
table estoppel  against  the  plaintiff  from  thereafter  claim- 
ing the  land.  Chouteau  V.  Goddin.  39  Mo.  229 ;  St.  Louis 
t>.  Gas  Co,^  70  Mo.  99;  Garnhart  v.  Finney^  40  Mo. 
449  ;  Baker  v.  Vanderburg^  99  Mo.  378 ;  Bunce  ©.  BecJc^ 
46  Mo.  327.  (4)  Evenif  there  were  no  contract,  verbal 
or  written,  which  the  defendant  was  entitled  to  have 
specifically  performed,  and  nothing  in  the  evidence 
operating  as  an  equitable  estoppel  of  the  plaintiff  in 
this  case,  still  he  could  not  maintain  ejectment  against 
the  railroad  company  for  land  occupied  by  its  track  and 
as  a  right  of  way  constructed  with  his  knowledge  and 
consent.  Baker  v.  Railroad^  67  Mo.  265 ;  ProvoU  v. 
Railroad^  57  Mo.  256;  Gray  v.  Railroad^  81  Mo.  132; 
Kanaga  v.  Railroad,  76  Mo.  207;  McClellan  v.  Rail- 
road, 103  Mo.  295. 

Macfarlane,  J. — The  suit  was  ejectment  to  recover 
a  lot  of  land  in  Springfield,  Missouri,  on  which  were 
located  two  sidetracks  of  defendant,  and  near  to  which 
were  defendant's  depots.  The  lot  sued  for  and  described 
in  the  petition  was  one  hundred  feet  wide  fronting  on 
the  west  side  of  Main  street.,  and  one  hundred  and  fifty 
feet  in  length.  One  of  the  defendant's  sidetracks  was 
within  two  feet  of  the  south  side  of  this  lot.  And  the 
other  was  about  seventy-five  feet  north  of  the  first. 

The  defense  was  that  the  Springfield  &  Western 
Missouri  Railway  Company,  defendant's  grantor,  had 
taken  possession  of  the  property  under  a  verbal  contract 
with  plaintiff  by  which  he  agreed  to  convey  the  land  to 
said  company  in  consideration  that  it  would  "locate 
upon  said  parcel  of  ground  and  the  lands  adjacent 
thereto  their  main  track  of  railroad,  switches,  depot 
buildings,  engine-house  or  houses,  turntables,  etc.,  and 
to  use  and  occupy  said  grounds  in  the  said  manner  and 
for  the  said  purpose  of  a  general  depot  in  the  city  of 
Springfield  and  for  the  further  and  especial  consideration 
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that  said  Springfield  &  Western  Missouri  Railroad 
Company  do  locate  and  place  a  switch  from  their  main 
track  on  the  south  side  thereof  along  the  south  part  of 
said  lot  of  ground  hereinafter  described,  running  east 
and  west  and  immediately  on  .the  south  line  of  said 
tract  so  that  lots  adjoining  said  tract  hereinbefore 
described  on  the  south,  owned  by  said  plaintiff,  may 
abut  said  switch." 

It  averred  further  that  said  company  f ally  complied 
with  all  the  terms  and  conditi^jus  of  said  contract, 
and  that  thereafter  defendant  became  the  owner  of  all 
the  property  rights  and  franchises  of  said  company 
including  the  equitable  right  and  title  to  said  land.  The 
answer  farther  averred  that  defendant  was  in  possession 
of  said  property  under  and  by  virtue  of  said  contract, 
had  made  valuable  and  expensive  improvements  thereon, 
and  prayed  for  affirmative  relief. 

On  the  trial  it  was  admitted  that  defendant  became 
the  owner  of  all  the  franchises,  rights,  property  and 
effects  of  the  Springfield  &  Western  Missouri  Railroad 
Company,  including  the  equitable  title,  if  any,  of  said 
<5ompany,  in  and  to  the  parcel  of  ground  in  controversy, 
and  that  defendant  was  ^n  possession  thereof. 

We  think  there  is  no  doabt  that  the  verbal  contract 
to  convey  the  lot  was  clearly  established  by  evidence 
sufficient  to  justify  the  finding  on  that  proposition. 

The  principal  contention  on  the  part  of  plaintiff  is 
that  the  contract,  being  within  the  statute  of  frauds,  a 
sufficient  part  performance  had  not  been  shown  to  free 
it  from  that  statute.  It  appears  without  dispute  that 
plaintiff  Hays  owned  the  tract  consisting  of  about  two 
hundred  and  twenty-five  feet  front  on  the  west  side  of 
Main  street.  In  1878  the  railroad  was  built  through 
Springfield,  the  main  track  running  east  and  west  some 
two  hundred  and  twenty  feet  north  of  plaintiff's,  and  a 
sidetrack  had  been  built  over  the  north  side  of  this  land 
about  parallel  to  the  main  track.  It  does  not  appear 
under  what  coau-ucD  or  agreement  this  sidetrack  was 
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built.  None  was  shown.  In  1879,  the  contract  in  ques- 
tion was  made.  B.  U.  Massey  who  represented  the  rail- 
road testified :  ''Mr.  Hays  agreed  if  the  railroad  company 
would  extend  the  south  switch,  and  would  build  their 
new  depot  on  the  ground  of  Phelps  and  of  Leftwicks, 
or  on  adjacent  lands,  and  would  maintain  them  there, 
that  he  would  give  the  railroad  the  land  lying  north  of 
this  south  switch  (and  including  the  south  switch) 
up  to  the  middle  of  the  branch,  and  he  would  make 
them  a  deed  as  soon  as  the  switch  was  constructs.  As 
soon  as  the  switch  was  constructed  I  prepared  the  deed. 
( Deed  here  shown.)  I  think  this  is  the  deed.  This  deed 
embodies  the  agreement  then  made,  with  Mr.  Hays.  I 
gave  it  to  Mr.  Hays  to  execute.  He  said  he  would 
execute  it,  but  he  never  did." 

Plaintiil  testified  that  he  made  no  contract  with 
Massey  at  all ;  that  he  did  agree  with  Murray,  president 
of  the  road,  that  he  would  give  nine  feet  oif  land  upon 
which  to  construct  the  south  switch,  but  never  intended 
or  agreed  to  give  the  land  lying  between  the  two  tracks. 
We  think  the  weight  of  con-oboi*ating  testimony  and 
the  circumstances  sustain  the  evidence  of  Massey. 

The  sidetrack  was  built  across  the  land,  and  the 
other  improvements  substantially  made  as  agreed. 
The  strip  of  land  in  controversy,  some  fifty  feet  in  width, 
lying  between  the  two  sidetmoks  and  extending  up  to 
the  freight  depot,  was  used  by  the  railroad  company, 
without  objection,  as  a  means  of  access  from  Main  street 
to  the  depot  and  to  the  cai^s  on  the  sidetracks.  The  grade 
of  Main  street  had  been  raised  two  or  three  feet  which 
left  the  disputed  strip  lower  than  the  street.  The  defend- 
ant had  graded  it  up  to  a  level  with  the  street  and 
covered  it  with  macadam.  The  cost  of  this  grading  and 
macadamizing  was  estimated  at  $300,  which  was 
independent  of  the  cost  of  the  sidetrack.  This  grad- 
ing was  in  1882;  when  it  was  about  completed 
on  this  strip,  the  plaintiff  served  notice  on  the  defendant 
to  cease  usmg  or  improving  the  lot.     It  might  be  added 
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that  in  1880,  after  the  alleged  contract,  plaintiff  sol(^  and 
conveyed  to  defendant  a  tract  of  land  which  included 
the  north  sidetrack,  and  the  plaintiflF  did  not  claim,  on 
the  trial,  the  land  on  which  the  south  track  was  laid, 
though  the  land  covering  both  tracks  was  included  in 
the  petition  and  in  the  verbal  contract.  The  evidence 
tended  to  prove  that  plaintiff  had  notice  that  the  grad- 
ing and  improvements  were  being  made. 

The  case  was  tried  to  the  court  without  a  jury,  and 
the  finding  was  for  defendant,  and  aflSrmative  equitable 
relief  granting  the  use  of  the  land  in  dispute  was 
decreed.    Plaintiff  appeals. 

At  the  request  of  plaintiff  the  court  gave  the  fol- 
lowing declarations  of  law :  "  Before  the  court  can  find 
the  issue  for  the  defendant  as  to  the  land  not  embraced 
in  the  deed  executed  and  delivered  by  Hays  to  the  rail- 
road company  and  not  covered  by  the  south  switch  and 
two  feet  on  each  side  thereof,  the  court  sitting  as  a  jury 
must  be  satisfied  beyond  a  reasonable  doubt:  First 
That  the  plaintiff  Hays  did  make  and  enter  into  a 
verbal  contract,  as  set  out  in  the  answer,  for  the  sale  of 
said  land,  which  contract  must  be  established  by  clear, 
definite,  competent  and  unequivocal  proof,  and,  second^ 
that  the  defendant  or  those  under  whom  it  claims 
entered  into  the  possession  of  that  particular  tract  of 
land  under  and  by  virtue  of  said  contract  with  the 
knowledge,  permission  and  consent  of  said  Hays,  and, 
tMrdy  that  the  defendant,  or  those  under  whom  it 
claims,  made  valuable  and  lasting  improvements  thereon 
to  the  knowledge  and  with  the  permission  and  consent 
of  said  Hays." 

We  think  there  was  evidence  authorizing  each  of  the 
propositions  contained  in  this  instruction,  and  the  find- 
ing and  judgment  indicates  that  the  court  was  satisfied 
with  the  truth  of  each  of  them. 

A  verbal  contract  for  the  sale  of  land,  and  nothing 
more,  is  as  nothing.  It  has  no  binding  force  whatever, 
because    of  the  statutes  of  fraud.    If  one  can  show, 
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however,  a  taMng  possession  of  land,  making  valuable 
and  lasting  improvements  thereon,  exercising  exclusive 
possession  and  ownership  thereof,  all  with  the  knowl- 
edge and  consent  of  the  owner,  and  which  can  be  referred 
to  and  explained  by  a  verbal  contract,  established  by 
clear  and  satisfactory  evidence,  then,  in  such  case,  to 
prevent  fraud  and  injustice  courts  of  equity  will  decree 
a  specific  performance  of  the  verbal  contract,  Emrael 
t>.  Hayes^  102  Mo.  186,  and  authorities  cited. 

Under  the  declaration  of  law  given  in  this  case  and 
the  finding  and  decree  thereunder,  the  court  was  bound 
to  have  found  that  a  verbal  contract  was  clearly  estab- 
lished; that  i)ossession  was  taken  and  improvements 
made  thereunder ;  and  that  all  was  done  with  the  knowl- 
edge and  consent  of  plaintiff.  It  is  true  the  evidence 
does  not  show  an  exclusive  i>osse8sion  by  defendant  to 
the  strip  of  land  between  the  tracks,  but  it  shows  a 
jmssession  and  use  of  it  as  a  roadway  and  its  improve- 
ment as  such,  which  was  the  only  use  to  which  defend- 
ant wished  to  apply  it,  and  which  was  wholly  incon- 
sistent with  any  proprietorship  on  the  part  of  plaintiflE. 
It  must  also  be  remembered  that  the  verbal  contract,  as 
the  evidence  tended  to  prove  it,  included  the  land  upon 
which  the  south  sidetra<3k  was  afterwards  laid  and  con- 
structing that  track  is  a  part  performance  and  an  act  of 
possession  and  ownership,  which  the  court  had  aright 
to,  and  doubtless  did,  consider.  Judgment  affirmed. 
All  concur.   - 
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^     '—  : .     To  entitle  a  person  to  have  an  un]ic( 

restrained,  it  is  sufficient  that  he  show  that  he  has  paid 
tax  required,  and  is  the  only  person  entitled  to  take  to 
riage. 

8.     :  CITY :  EXCLUSIVE  FRANCHISE.    The  grant  to  a  ( 

legislature  of  the  right  to  license  ferries  does  not  aul 
city  to  grant  exclusive  ferry  privileges. 

4.     : : .    The  grant,  however,  by  such 

exclusive  privilege  is  void  only  as  to  tlie  unauthorized  p£ 

5.     : : .    It  is  within  the  power  of  the  c 

to  grant  another  franchise  when  it  deems  the  publ 
requires. 

6.     :  INTER-STATE  COMMERCE.    Tlie  grant  of  a  ferry  p 

a  city  council,  within  the  limits  of  the  city  is  not  an  ii 
with  inter-state  commerce,  though  the  business  of  th 
across  a  na viable  river  into  another  state. 

Appeal  from  Madison  Circuit  Court, — Hon 
Fox,  Judge. 

Reversed  and  remanded. 

J.  B.  Dennis  for  appellant. 

( 1 )  The  state  of  Missouri  by  an  act,  s 
March  29,  1872,  article  3,  sections  39  and  45,  d 
to  the  city  of  Cape  Girardeau,  Missouri,  "the  e 
power  and  right  to  regulate,  tax  and  license  al 
within  the  limits  of  the  city,"  and  to  "exerciser 
and  perfect  control  over  *  *  «  the  trade,  cc 
etc.,  as  the  city  may  deem  expedient."  Acts, 
828.  This  suit  is  bottomed  upon  the  decisior 
court  in  Challis  v.  Davis^  66  Mo.  25.  And  the 
of  exclusive  ferry  franchises  has  long  been  th( 
policy  of  this  state.  Harrison  v.  State^  9  li 
Ferry  Co.  v,  Wisch,  73  Mo.  655 ;  R.  S.  1855,  » 
784;  R.  S.  1866,  sec.  21,  p.  302;  R.  S.  1879,  6€ 
City  V.  Ferry  Co.,  14  Mo.  App.  216.  When  tl 
or  legislature  aliens  to  a  municipal  corporation  : 
power  to  establish  and  regulate  ferries  within  it 
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the  municipal  body  in  respect  to  this  legislation  or  pub- 
lic trust  represents  the  sovereign  power,  and  may  make 
grants  of  ferry  rights  in  as  ample  a  manner  as  the  sov- 
ereign.  In  Oliallis  v.  Davis,  it  is  said,  the  legisla- 
ture may  grant  an  exclusive  ferry  franchise.  Minturn 
V.  Larue,  23  How.  (U.  S.)  335.  In  Conway  v.  Taylor's 
Exrs,  1  Black.  ( 66  U.  S.)  603,  it  was  declared  that  the 
value  of  a  ferry  franchise  is  its  exclusiveness.  6  Amer- 
ican Jurist,  p.  87;  Gould  on  Waters,  sec.  146;  Tiede- 
man's  Limitation  of  Police  Power,  p.  316,  et  seq.  (2) 
It  is  not  pretended  that  appellant  is  claiming  any  right 
by,  through  or  under  any  act  of  the  legislature  which 
was  passed  subsequent  to  the  adoption  of  the  present 
constitution  of  Missouri.  It  appears  from  the  record, 
and  is  conceded,  that  the  charter  of  the  city  of  Cape 

V\-  '  Girardeau  was  granted  to  it  March  29,  A.  D.  1872,  and 

whatever  rights  were  conferred  by  that  charter  have  not 

,been  repealed  in  express  terms  by  the  constitution  of 

1875,  and  are  still  in  force.     Van  Brown  v.  Sheppard^ 

^,  74  Mo.  310 ;  City  of  Kansas  v.  Payne,  71  Mo.  159 ; 

^:  State  ex  rel.  v.   Van  Every,  75  Mo.  630 ;  City  v.  Ferry 

V  Co.,  14  Mo.  App.  216.     (3)    But,  whether  appellant  has 

p  an  exclusive  ferry  franchise,  by  reason  of  the  words  of 

exclusion  used  in  his  license,  or  not,  it  is  exclusive  as 
long  as  the  city  refuses  to  grant  a  ferry  franchise  to 
defendants  or  other  persons.  And  the  city  may  and 
has  lawfully    refused  to    grant  a  ferry   franchise   to 

.  .  defendants.     Campbell  v,   Cramer,  96  Mo.   75,    which 

f  is  the  suit  commenced  by  these  defendants  to  compel 

the  city  to  grant  them  a  ferry  franchise.  Defendants 
would  be  liable,  notwithstanding  they  may  have  applied 
for  a  ferry  franchise.  Slate  v.  Meyers,  63  Mo.  324. 
(4)  '^Interruptions  in  the  enjoyment  of  a  ferry  fran- 
chise are  a  nuisance  which  may  be  abated  by  injunction 
by  one  having  the  legal  franchise."  Newport  v.  Taylor, 
16  B.  Mon.  (  Ky.)  779  ;  Collins  v,  Ewing,  51  Ala.  101 ; 
Turnpike  Co.  v.  Miller,  7  Johns.  Ch.  107 ;  Midland 
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etc,  V.  Wilson,  28  N.  J.  Eq.  637;  McRobert 
hum,  10  Minn.  23 ;  East  Hartford  v.  Har 
16  Conn.  171 ;  Long  v.  Beard,  3  Murph.  ( 
Walker  v.  Armstrong,  2  Kan.  198. 

FranTc   E.  Burroughs   and  G.   D,   Re 
respondents. 

(1)  The  granting,  refusing  or.dissolvin 
Tary  injunction  lies,  in  the  discretion  of  the 
cannot  be  reviewed  on  appeal.  Tanner  v,  Ir 
^5 ;  Johnson  tJ.  Board,  65  Mo.  47 ;  Yerden  \ 
18  Howard,  86 ;  Witthaus  v.  Bank,  18  Mo 
Buffington  v.  Harvey,  95  U.  S.  99 ;  Stores  v. 
14  Wall.  15;  High  on  Injunctions,  sec.  891 
633;  High  on  Injunctions  [2  Ed.]  ch.  33;  L 
ston,  13  Johns.  (N.  T.)  139.  The  onlysubjei 
is  the  decree  dismissing  the  bill.  ( 2 )  The  f 
exclusive  power  to  license  does  not  confer  th 
grant  an  exclusive  license.  Fanning  v.  6 
How.  624 ;  Chicago  v.  RumpJF,  45  111.  99  ;  L 
f>.  Pyne,  43  Iowa,  524.  (3)  The  word  '' 
operates  to  exclude  or  shut  out  the  power  c 
and  county  over  the  same  subject.  That 
force.  State  v.  Harper,  58  Mo.  630  ;  State  v. 
-60  Mo.  266 ;  Harrison  v.  State,  9  Mo.  526. 
power  cannot  be  derived  from  the  words,  "  re 
tax."  Those  words  cannot  be  construed  to 
pression  or  prohibition.  They  imply  nec€ 
continued  existence  of  the  thing  regulated 
State  V.  Clark,  64  Mo.  17,  33,  34.  (6)  Ii 
wher^  the  legislature  gave  the  city  power  t 
suppress  or  restrain,  that  power  is  given  in 
€harter,  art.  3,  sees.  7,  8,  9,  10,  17,  19,  20,  22, 
1872,  pp.  332-3.  ( 6  )  The  power  to  license,  r 
tax  a  vehicle,  conveying  goods  and  passenger 
out  of,  a  city  cannot  be  given  by  the 
•Si.  Charles  v.  Nolle,   51    Mo,   122.     (7) 
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claimed  by  the  city  is  ultra  vires,  is  a  monopoly,  is 
against  the  constitution  of  Missouri  and  public  policy ; 
and  is,  therefore,  null  and  void.  Const,  of  Mo.,  art.  6, 
sec.  35.  That  constitution  is  retroactive,  as  the  city  can 
have  no  vested  right  in  a  mere  power,  uncoupled  with 
an  interest;  and  plaintiff's  right  if  any  never  attached 
until  after  the  adoption  of ,  that  constitution.  Waller  v. 
Everett,  62  Mo.  67 ;  State  ex  rel,  v.  Straat,  41  Mo.  68. 
(8)  The  Mississippi  river  is  a  national,  navigable 
stream,  in  which  every  American  citizen  has  a  right  of 
way,  and  is  under  control  of  congress.  U.  S.  Const., 
art.  1,  sec.  8,  clause  3;  U.  S.  Const.,  art.  1,  sec.  9,  clause- 
6.  ( 9 )  The  power  claimed  by  the  city  is  against  the 
letter  and  spirit  of  the  federal  constitution  in  that  it 
attempts  to  regulate  inter-state  commerce.  Gloucester 
Ferry  Case^  construing  that  constitution,  is  decisive  of 
this  cause.  U.  S.  Const.,  art.  1,  sec.  8,  clause  3 ;  Ferry^ 
Co.  V.  Pennsylvania,  114  U.  S.  196.  See,  also,  the 
opinion  of  the  supreme  court  of  the  United  States  in 
case  of  Sabine  Robins  v.  Taxing  District,  120  U.  S, 
489.  ( 10 )  An  exclusive  ferry  franchise  is  an  incor- 
poreal hereditament  and,  hence,  property.  Where  did 
the  city  get  the  power  to  create  property  ?  The  words, 
**tax,  regulate  and  license,"  cannot  be  distorted  to  mean 
create. 

GrANTT,  P.  J.— Richard  Carroll,  in  May,  1886,  pre- 
sented to  the  judge  of  the  circuit  court  of  Cape  Girar- 
deau cp^nty,  at  chambers  and  in  vacation,  a  petition  in 
which  '^i  alleged  that  he  had  been  granted,  by  ordi- 
nance of  the  city  council  of  Cape  Girardeau,  Missouri, 
an  exfclusive  right  to  run  and  operate  ferry  boats  over 
and  across  the  Mississippi  river  within  the  jurisdic- 
tional limits  of  the  city  of  Cape  Girardeau,  Missouri, 
and  a  strip  of  land  on  the  Illinois  shore  opposite  said 
city,  for  a  term  of  ten  years  from  September  14,  1885, 
for  the  purpose  of  transporting  persons  and  property 
across  the  Mississippi  river,  upon  condition  that  he  pay 
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the  city  a  semi-annaal  tax  of  $50  from  said  date ;  that 
the  ordinance  required  him  to  furnish  a  specified  kind 
of  boat ;  to  put  on  other  boats  if  business  required  it ; 
to  give  bond  for  faithful  performance  of  the  duties  of  a 
ferryman,  etc. ;  that  he  also  holds  a  ferry  license  from 
the  county  board  of  Alexander  county,  Illinois,  to  use 
and  operate  a  ferry  boat  from  and  within  certain  limits 
in  east  Cape  Girardeau,  in  said  county  in  Illinois,  across 
the  Mississippi  river  to  the  city  of  Cape  Girardeau, 
Missouri,  for  a  like  term  of  ten  years ;  that  he  had 
provided  the  boat,  and  was  engaged  in  the  business  of 
ferrying  persons  and  property  across  the  river  at  and 
between  the  points  designated;  that  he  now  has,  and 
will  continue  to  have  for  ten  years  from  the  date  afore- 
said,  the  sole  and  exclusive  right- to  all  tolls,  etc.,  to  be 
derived  from  doing  a  ferrying  business  within  and  for 
the  jurisdictional  limits  of  the  city  of  Cape  Girardeau, 
Missouri;  that  Campbell  &  Houck  are  partners  in  a 
kind  of  ferrying  business,  to  be  hereafter  designated. 

That,  after  license  had  been  grants  to  Carroll, 
Campbell  &  Houck  had  airplicl  to  the  mayor  and  coun- 
cil of  Cape  Girardeau  for  a  ferryyig  license,  and  had 
been  refused ;  that,  after  being  refused  a  license, 
Campbell  &  Houck  ''had  placed  a  little  ten-horse-power 
steam  ferry  boat,  of  the  capacity  of  three  or  four 
wagons,  within  the  jurisdictional  limits  of  said  city, 
and  within  the  space  to  which  Carroll  has  the  sole  and 
exclusive  right  as  ferryman,"  and  have  continued  and 
are  doing  and  threaten  to  continue  to  do  ferrying  busi- 
ness, crossing  and  ferrying  a  great  many  passengers  and 
much  freight  from  the  jurisdictional  limits  of  the  city 
of  Cai)e  Girai'deau,  Missouri,  across  the  Mississippi 
river  to  the  state  of  Illinois;  that  the  tolls,  receipts, 
etc.,  at  ordinary  rates,  amount  to  nearly  or  quite  $1,000 
per  annum ;  that  said  acts  of  Campbell  &  Houck  are 
unlawful,  and  are  done  without  any  sanction  of  Carroll ; 
that  they  have  by  competition  reduced  tolls  so  much 
that  CaiToll  for  two  months  has  been  running  at  a  daily 
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loss  of  from  $5  to  $7 ;  that  damages  to  him  are  irrepara- 
ble, unless  Campbell  &  Houck  are  restrained,  etc. 
Wherefore  he  prays  an  injunction  restraining  Campbell 
&  Houck  from  doing  a  ferrying  business, .  or  transport- 
ing persons  or  freight,  either  or  both,  from  the  jurisdic- 
tional limits  of  the  city  of  Cape  Girardeau,  Missouri, 
across  the  Mississippi  river  to  Illinois. 

The  petition  was  heard  ex  parte  at  chambers,  and  a 
temporary  injunction  issued  as  prayed,  plaintiff  giving 
bond.  At  the  return  term,  on  motion  and  petition  of 
defendants  Campbell  &  Houck,  the  venue  of  the  case 
was  changed  to  Madison  county,  in  the  adjoining  cir- 
cuit. At  the  September  term  ■•  of  the  Madison  circuit 
court  the  defendants  answered.  The  answer,  denying 
the  claim  of  Carroll  to  an  exclusive  right,  avers  that 
Campbell  &  Houck  are  operating  a  ferry  for  conveying 
freight  and  passengers,  and  avers  that  they  had  aright 
60  to  do,  according  to  the  constitution  and  laws  of  the 
United  States  and  of  the  state  of  Missouri ;  denies  that 
the  city  council  had  power  to  grant  an  exclusive  license 
to  anyone ;  and  avers  that  they  run  their  boat,  the 
Rosalie  Smoot,  betjveen  the  states  of  Illinois  and  Mis- 
souri, across  the  Mississippi  river,  and  that  they,  as 
owners  of  said  vessel,  are  and  w^ere  engaged  in  the 
carrying  trade  between  the  states,  and  in  the  convey- 
ance thereof;  that  their  vessel  was  duly  incorporated 
and  officered  as  provided  by  the  laws  of  the  United 
States  ;  and  that  the  said  attempt  of  said  city  of  Cape 
Girardeau,  by  ordinance,  to  create  an  exclusive  right  in 
said  Carroll  to  do  the  ferrying  business  across  the 
!Nfississippi  at  a  point  to  and  within  the  jurisdictional 
limits  of  the  said  city  of  Cape  Girardeau,  was  and  is  au 
attempt  to  regulate  commerce  between  the  states,  and 
violates  the  constitution  of  the  United  States,  and  is 
null  and  void.  They  also  aver  that  the  ordinance  set 
out  in  the  petition  is  null  and  void,  because  an  attempt 
to  create  a  monopoly,  and  that  it  violates  the  provision 
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of  the  constitution  of  the  state  of  Missouri,  in  that  it 
creates  an  exclusive  franchise. 

Having  filed  their  answer,  Campbell  &  Houck  then 
filed  a  motion  to  dissolve  the  injunction,  which  motion 
set  out  the  following  grounds:  First.  Because  the 
jud::,e  improperly  granted  the  injunction.  Second. 
Because  the  bill  of  the  plaintiff  presents  no  grounds  for 
equitable  relief.  Third.  Because  the  matters  and 
things  in  the  petition  set  out  show  that  the  attempt 
of  the  city  of  Cape  Girardeau  is  ah  attempt  to  regulate 
commerce  between  the  states.  Fourth.  Because  said 
petition  shows  that  the  city  of  Cape  Girardeau  has  no 
power  to  create  an  exclusive  franchise  in  the  plaintiff, 
nor  in  anyone  else.  Fifth.  Because  the  matters  in 
said  bill  show  no  ground  for  injunctive  relief,  or  that 
the  plaintiff  is  entitled  to  any  relief.  The  cause  was 
heard  on  the  motion,  Carroll  introducing  the  ordinances 
of  Cape  Girarcl3au  as  to  ferries  and  granting  exclusive 
right  to  Carroll,  the  charter  of  .said  city  (Sess.  Acts,  Mo. 
1872,  p.  328),  and  also  oral  testimony  as  to  character 
of  boat,  etc.,  the  ruinous  effect  of  competition,  etc.  , 
Defendants  introduced  no  evidence.  The  court  dis- 
solved the  temporary  injunction,  and  dismissed  the  bill. 
Carroll  filed  motions  for  new  trial,  and  in  arrest  of  judg- 
ment, which  were  overruled ;  and  he  then  prayed  an 
appeal  to  the  St.  Louis  court  of  appeals,  which,  on 
giving  bond,  was  granted.  Subsequently,  in  conse- 
quence of  proceedings  had  in  this  court,  reported  as 
State  ex  rel.  Campbell  v.  Court  of  Appeals,  97  Mo.  276, 
the  appeal  was  transferred  to  this  court. 

These  questions  arise  on  the  facts  appearing  in  this 
record  :  Is  the  owner  of  a  ferry  franchise  entitled  to  an 
injunction  to  restrain  as  a  nuisance  the  interruption  of 
his  franchise  by  an  unlicensed  rival  ?  Had  the  city  of 
Cape  Girardeau  the  power  to  grant  the  plaintiff  this 
exclusive  ferry  privilege?  And  is  the  exercise  of  this 
power  an  attempt  to  regulate  commerce  between  the 
states   of    Missouri   and   Illinois,    and  prohibited  by 
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the  constitution  of  the  United  States?  "A  ferry  fran- 
chise is  as  much  property  as  a  rent  or  any  other  incor- 
poreal hereditament,  or  chattels  or  realty.  It  is  clothed 
with  the  same  sanctity  and  entitled  to  the  same  protec- 
tion as  other  property."  Conway  v.  Taylor^ s  JExWs^ 
1  Black.  (U.  S. )  603.  It  is  well  settled  that  for  an 
interruption  of  this  right  an  injunction  will  lie,  partic- 
ularly when,  as  in  this  case,  the  injury  is  of  a  contin- 
uous nature,  and  committed  under  a  claim  which 
indicates  a  continuance  or  frequent  and  constant  repeti- 
tion of  it.  Courts  of  equity  take  cognizance  of  these 
cases  to  prevent  the  vexation  and  harassment  of  con- 
tinued disturbances,  prevent  a  multiplicity  of  suits,  and 
to  preserve  the  right  by  restraining  the  commission 
a.nd  repetition  of  threatened  injury.  Challis  v.  Davis^ 
66  Mo.  26;  Newport  v.  Taylor '^s  ExWs^  16  B.  Mon.  699; 
Bast  Hartford  t.  Bridge  Co.^  16  Conn.  171;  Ferry 
Co.  V.  Wilson,  28  N.  J.  Eq.  637 ;  McRoberts  v.  Wash- 
burn, 10  Minn.  23 ;  Ijong  v.  Beard,  3  Murph.  L.  &  Eq. 
(N.  C. )  67;  Collins  o.  Ewing,  61  Ala.  101. 

Hence,  if  it  shall  appear  that  plaintiff  has  been 
,granted  a  lawful  franchise,  and  his  evidence  shows  he 
was  in  good  faith  complying  with  the  ordinance,  and 
that  defendants  had  no  license,  and  were  asserting  the 
right  to  maintain  a  ferry  without  license  from  the  city, 
then  the  plaintiff  is  entitled  to  his  writ  of  injunction. 
Counsel  for  defendants  urge  that  plaintiff  must  show 
^n  exclusive  franchise  before  the  court  will  enjoin  them. 
CJourts  have  used  this  expression  in  some  instances,  but 
not  in  cases  like  this.  We  think  it  is  clear  that,  if  the 
law  and  the  evidence  in  this  case  will  sustain  plaintiff's 
claim  to  a  licensed  ferry,  that  he  has  paid  the  license 
fee  or  tax  required  by  the  city,  and  is  the  only  person 
entitled  to  take  tolls  for  ferriage  in  said  city,  that 
equity  will  restrain  an  unlicensed  ferry  from  interrupt- 
ing his  franchise,  although  it  may  be  that  the  city  had 
not  the  power  to  grant  an  exclusive  ferry  right.  The 
Attempt  of  defendants  to  maintain  an  unlicensed  ferry 
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on  the  same  line  of  transit,  and  to  demand  and  receive 
tolls  therefor,  would  necessarily  infringe  plaintiff '« 
right,  and  entitle  him  to  the  aid  of  a  court  of  equity  to 
prevent  this  threatened  continuous  interference. 

II.  This  brings  us  to  the  contention  that  the  ordi- 
nance granting  plaintiff  this  license  was  unconstitutional 
and  void,  because  exclusive.  The  right  to  keep  a  ferry 
was  a  franchise  granted  by  the  crown  in  England,  and 
the  statutes  and  decisions  in  the  various  states  and  the 
federal  courts  have  been  largely  founded  upon  the 
common-law  view  of  this  right.  The  right  to  keep  a 
public  ferry  has  generally,  in  this  country,  been  con- 
ceded to  rest  upon  legislative  authority.  This  view  has 
been  adhered  to  in  this  state  since  the  decision  of  this 
court,  in  1834,  in  Stark  v.  Miller,  3  Mo.  470 ;  R.  S. 
1889,  ch.  66.  At  common  law  the  essential  element 
involved  in  a  ferry  franchise  waa  the  exclusive  right  to 
transport  j)ersons  and  property  from  one  shore  to 
another,  over  the  intervening  water,  for  toll,  and  its 
exclusiveness  was  its  chief  value.  Conway  v.  Taylofs 
Eafry  supra;  Pipkin  v.  Wynns^  2  Dev.  L.  (N.  C.) 
402.  That  it  was  within  the  power  of  the  legislature 
to  grant  an  exclusive  ferfy  franchise,  prior  to  the 
adoption  of  the  constitution  of  1876,  we  have  no  doubt. 
Challis  ^.  Davis,  supra ;  Wiggins  Ferry  Co.  v.  Hail- 
road,  73  Mo.  389.  It  was  so  held  in  many  of  the  states 
under  the  earlier  constitutions.  Pipkin  v.  WynnSj 
supra. 

But,  while  it  was  competent  for  the  legislature  to 
grant  an  exclusive  privilege  of  this  kind,  it  was  a  canon 
of  construction  that  a  grant  of  such  a  nature  was  con- 
strued most  strongly  against  the  grantee  and  in  favor  of 
the  public^  and,  unless  the  legislature  made  the  grant 
exclusive  in  the  charter  itself,  it  would  never  be  held  to 
be  so.  "It  is  a  well-settled  rule  of  construction  of 
grants  by  the  legislature  to  corporations,  whether  pub- 
lic or  private,  that  only  such  powers  and  rights  can  be 
exercised   under   them   as   are  clearly    comprehended 
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within  the  words  of  the  act,  or  derived  therefrom  by 
necessary  implication,  regard  being  had  to  the  object  of 
the  grant.  Any  ambiguity  or  doubt  arising  out  of  the 
terms  used  by  the  legislature  must  be  resolved  in  favor 
of  the  public."  Fanning  v.  Gregoire^  16  How.  634; 
Mlrdurn  v.  Larue^  23  How.  (U.  S)  435.  It  was, 
accordingly,  ruled  in  the  last-cited  case  that  under  the 
charter  of  the  city  of  Oakland — almost  identical  in 
terms  with  the  charter  of  Cape  Girardeau — that  the 
legislature  did  not  intend  to  grant  the  power  to  the  city 
to  grant  an  exclusive  charter.  So  in  this  case,  while 
the  state  has  confened  upon  the  city  alone  the  prerog- 
ative of  licensing  ferries,  it  did  not  grant  it  the  right  to 
grant  exclusive  ferry  privileges  to  any  person  or  incor- 
poration. In  these  public  grants  nothing  passes  by 
implication.  United  States  v,  Arredondo^  6  Pet.  736,  and 
cases  there  cited,  It  follows,  then,  that  plaintiff  cannot 
support  his  claim  to  an  exclusive  terry  for  ten  pears 
under  the  city  charter. 

What  then  is  his  condition  ?  The  city  unquestion- 
ably had  the  right,  and  the  sole  right  within  its  juris- 
diction, to  regulate  and  license  ferries.  It  granted  the 
plaintiff  a  ferry  franchise,  for  which  he  was  to  pay  a 
tax  of  $50  every  six  months.  From  the  records  it 
appears  he  has  complied  with  the  ordinance  in  every 
respect.  Does  the  use  of  the  word  "exclusive"  in  his 
grant  render  his  franchise  absolutely  void  ?  We  think 
not.  It  is  a  familiar  rule  that  grants,  and  even  laws, 
may  be  valid  in  part,  and  void  in  part,  and  that  which 
is  lawful  will  be  upheld.  It  was  ruled  by  Chief  Justice 
Shaw  in  Fisher  v,  McGirr,  1  Gray,  1,  ''that  where  a 
statute  has  been  passed  by  the  legislature  under  all  the 
forms  and  sanctions  requisite  to  the  making  of  laws, 
some  part  ofj  which  is  not  within  the  compet-ency  of 
legislative  power,  or  is  repugnant  to  any  provision  of 
the  constitution,  such  part  thereof  will  be  adjudged 
void  and  of  no  avail,  whilst  all  other  parts  of  the  act, 
not  obnoxious  to  the  same  objection,  will  be  held  valid. 
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and  have  the  force  of  law.  There  is  nothing  inconsist- 
ent, therefore,  in  declaring  one  part  of  the  same  stat- 
ute v^lid  and  another  part  void."  This  was  most 
clearly  the  view  of  this  court  in  another  branch  of  this 
litigation  in  the  case  of  State  ex  rel  v.  Cramer^  96  Mo. 
75.  In  that  case  Chief  Justice  Norton  remarked  :  "If 
the  ordinance,  in  so  far  as  it  grants  an  exclusive  fran- 
chise for  ten  years  is  invalid,  this  would  not  necessarily 
make  it  invalid  as  to  that  portion  of  it  which  author- 
izes a  license  to  be  issued  every  six  months  to  Carroll 
upon  his  paying  the  license  tax  a«  provided  therein." 
See,  also,  County  Court  v.  Griswold,  68  Mo.  175.  It 
follows  that  the  plaintiff  had  a  valid  ferry  franchise 
from  the  city,  notwithstanding  the  ordinance  exceeded 
the  grant  in  the  charter  by  attempting  to  make  the 
privilege  exclusive  for  ten  years. 

We  have  not  overlooked  the  claim  of  the  plaintiff 
that,  as  the  city  charter  was  gmnted  prior  to  the  consti- 
tution of  1875,  it  would  not  be  affected  by  the  prohibi- 
tion in  the  constitution.  Inasmuch  as  we  hold  that  the 
legislature  had  never  conferred  the  power  to  grant  the 
plaintiff  an  exclusive  right  of  ferriage,  it  becomes 
unnecessary  to  examine  how  far  charter  enactments  of 
this  character  existing  at  the  time  of  the  adoption  of  the 
constitution  were  affected  by  it.  It  is  clear  the  question 
does  not  arise  in  this  case. 

But  the  defendants  do  not  rest  their  defense  alone 
upon  the  absence  of  equity  in  the  plaintiff's  bill.  They 
go  further,  and  assert  a  right  in  themselves  to  operate 
a  ferry  over  the  same  line  of  transit,  without  any 
license  from  the  state,  and  aver  that  they  are  operating 
a  ferry  for  conveying  passengers  and  freight,  and  have 
a  right  to  do  so  under  the  constitution  and  laws  of  the 
United  States  and  Missouri;  aver  that  they  run  their 
boat,  the'  Rosalie  Smoot,  between  the  states  of  Illinois 
and  Missouri,  across  the  Mississippi  river  ;  that  they,  as 
owners  of  said  boat,  are  engaged  in  the  carrying  trade 
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between  said  states ;  that  their  vessel  was  duly  incorpor- 
ated and  oflScered  as  provided  by  the  laws  of  the  United 
States ;  and  that  the  attempt  of  the  city  to  give  Carroll 
the  exclusive  right  to  ferry  in  said  city  was  an  attempt 
to  regulate  commerce,  and  violates  the  constitution  of 
the  United  States.  No  evidence  was  offered  by  the 
defendants  to  show  a  compliance  with  the  United  States 
navigation  laws,  but  we  will  consider  these  facts  proven 
for  the  purposes  of  this  decision.  Let  it  be  admitted, 
then,  that  the  defendants  are  engaged  in  the  carrying 
trade  on  the  Mississippi  river,  and  their  vessel  duly 
oflScered  and  licensed ;  does  this  give  them  the  right  of 
ferry  which  they  claim,  and  which  they  admit  they 
exercised  ?  We  think  not.  The  question  mooted  in  the 
case  is  not  new.  It  has  been  met  and  decided  by  the 
supreme  court  of  the  United  States  time  and  again ;  and 
it  is  with  great  satisfaction  that  one  reads  the  opinions 
of  that  court,  and  observes  with  what  clearness  the  juris- 
diction of  the  states  and  the  federal  government  are 
defined.  No  fear  seemed  to  have  prevailed  at  that  time 
that  the  states  which  had  created  the  federal  government 
would  deny  it  any  of  its  legitimate  functions ;  and,  on 
the  other  hand,  no  disposition  was  evinced  to  grasp  for 
the  general  government  any  power  not  specially  dele- 
gated to  it  by  the  states. 

In  the  case  of  Conway  t>.  Taijlofs  ExWs^  supra^ 
the  question  raised  by  respondents  was  examined  by 
Mr.  Justice  Swayne.  In  that  case  it  api)ears  that  on 
the  twenty-ninth  of  January,  1794,  a  ferry  was  granted 
to  James  Taylor,  of  Virginia,  by  the  Mason  county 
court,  from  the  landing  in  front  of  Newport  across  the 
Ohio  river.  In  1853  the  appellants  ''built  the  steamer 
Commodore,  and  constituted  themselves  '  the  Cincinnati 
and  Newport  Packing  Company,*  for  the  purpose  of 
running  that  steamer  as  a  ferry  boat  from  Cincinnati  to 
Newport  and  from  Newport  to  Cincinnati.  They 
rented  for  five  years  a  portion  of  the  esplanade  in  front 
of  Monmouth  street  in  the  city  of  Newport  from  the 
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common  council  of  that  city,  They  caused  this  vessel 
to  be  enrolled  on  the  fourth  of  January,  1854,  at  the 
custom  house  at  Cincinnati  under  the  act  of  congress 
for  enrolling  and  licensing  vessels  in  the  coasting  trade. 
They  then  commenced  running  her  as  a  ferry  boat. 
The  landings  were  at  the  wharves  on  each  side  of  the 
river.  The  right  of  the  Commodore  to  land  there  for 
all  lawful  purposes  was  not  challenged.  Under  these 
circumstances,  Taylor's  executors  exhibited  their  bill 
in  equity  for  an  injunction.  In  that  case  the  right  of 
the  state  to  grant  the  feiTy  franchise  on  the  navigable 
river  was  denied,  on  the  ground  that  she  could  not 
exercise  any  jurisdiction  beyond  her  own  borders.  The 
court  held  'that  a  ferry  is  in  respect  of  the  landing 
place,  and  not  of  the  water.  The  water  may  be  to  one 
and  the  ferry  to  another.'  *The  privilege  of  the  license 
may  not  be  as  valuable  to  the  grantee  by  not  extending 
across  the  river,  but,  as  far  as  it  does  extend,  he  is 
entitled  to  all  the  provisions  of  the  law,  the  object  of 
which  is  to  secure  the  Exclusive  privilege  of  maintain- 
ing a  ferry  at  a  designated  place.'  The  franchise  is  con- 
fined to  the  transit  from  the  shore  of  the  state.  The 
same  rights  which  she  ( the  state )  claims  for  herself  she 
concedes  to  others.  She  has  thrown  no  obstacle  in  the 
way  of  the  transit  from  the  states  lying  upon  the  other 
side  of  Ohio  and  Mississippi.  She  has  left  that  to  be 
wholly  regulated  by  their  ferry  laws." 

It  was  urged  in  that  case^  just  as  in  this  that^  the 
Commodore  having  been  enrolled  under  the  laws  of  the 
United  States,  the  injunction  violated  the  rights  which 
the  enrollment  and  license  gave  her  in  respect  to  the 
trade  by  obstructing  the  free  navigation  of  the  Ohio. 
The  court  held  that  the  decree  only  enjoined  the  Commo- 
dore from  interfering  with  the  ferry  privileges ;  that 
it  was  not  intended  to  exclude  or  restrain  defendants 
from  prosecuting  th  ^  ordinary  business  of  commerce. 
The  court  then  proceeds  to  discuss  the  question  raised 
by  defendants  in  this  case,  that  the  granting  of  this 
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exclusive  ferry  privilege  by  the  state  of  Kentucky  was 
repugnant  to  the  constitutional  provision  that  ''the 
congress  shaU  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with 
the  Indian  tribes."  Article  1,  sec.  8,  cl.  4.  "The  char- 
acter and  extent  of  the  power  thus  conferred,  and  the 
boundariei|3  which  separate  that  power  from  the  powers 
of  the  states  touching  the  same  subject,  came  under  dis- 
cussion in  this  court  for  the  first  time  in  Oibbons  v, 
Ogden^  9  Wheat.  1.  It  was  argued  on  both  sides  with 
exhaustive  learning  and  ability,"  The  judgment  of  the 
court  was  delivered  by  Chief  Justice  Marshall.  The 
court  said :  "  They  [  state  inspection  laws]  form  a  por- 
tion of  the  immense  mass  of  legislation  which  embi-aces 
everything  within  the  territory  of  a  state  not  sur- 
rendered to  the  general  government ;  all  which  can  be 
most  advantageously  exercised  by  the  states  themselves. 
Inspection  laws,  quarantine  laws,  health  laws  of  every 
description,  as  well  as  laws  for  regulating  the  internal 
commerce  of  a  state,  and  those  which  respect  turnpike 
roads, /(^ri€*,  etc.,  are  parts  of  this  massJ*^  The  propo- 
sition thus  laid  down  has  not  since  been  questioned  in 
any  adjudicated  case.  The  same  principle  has  been 
repeatedly  afflimed  in  other  cases,  both  in  this  and  the 
state  courts. 

In  Fanning  v.  Oregoire^  16  How.  534,  before 
referred  to,  this  court  held:  "The  argument  that  the 
free  navigation  of  the  Mississippi,  guaranteed  by  the 
ordinance  of  1787,  or  any  right  which  may  be  supposed 
to  arise  from  the  exercise  of  the  commercial  power  of 
congress,  does  not  apply  in  this  case.  Neither  of  these 
interfere  with  the  police  powers  of  a  state  in  granting 
ferry  licenses.  When  navigable  rivers  within  the  com- 
mercial ix)wers  of  the  Union  may  be  obstructed,  one  or 
both  of  these  powers  may  be  invoked.  Rights  of  com- 
merce give  no  authority  to  their  possessor  to  invade  the 
rights  of  property.  He  cannot  use  a  bridge,  a  canal  or 
a  railroad  without  paying  the  fixed  rate  of  compensation. 
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He  cannot  use  a  warehouse  or  vehicle  of  transportation 
belonging  to  another  without  the  owner's  consent.  No 
more  can  he  mvsAe  the  ferry  francJiise  of  another  with- 
out authority  from  the  holder.  The  vitality  of  such  a 
franchise  lies  in  its  exclusiveness."  He  concludes: 
"There  has  been  now  nearly  three  quarters  of  a  century 
of  practical  interpretation  of  the  constitution.  Daring 
all  that  time,  as  be/ore  the  constitution  had  its  birth, 
the  states  have  exercised  the  power  to  establish  and 
regulate  ferries  ;  congress  never.  We  have  sought  in 
vain  for  any  act  of  congress  which  involves  the  exercise 
of  this  power.'* 

We  are  referred  by  the  learned  counsel  to  the  case  of 
Oloueester  Ferry  Co.  v.  Pennsylvania^  114  U.  S.  196,  as 
overruling  Conway  v.  Taylor^  s  Ex'rs  and  Fanning  v. 
Oregoire,  supra.  We  do  not  so  understand  that  case. 
The  question  directly  involved  in  that  case  was  wholly 
unlike  the  one  at  bar,  and  in  Conway  v.  Taylor's  FxWs. 
In  Case  of  the  Gloucester  Ferry  Co.  it  had  been  char- 
tered by  the  state  of  New  Jersey,  and  was  engaged  in 
the  transjKjrtation  of  freight  and  passengers  for  hire  by 
a  steam  ferry  across  the  Delaware  river  from  New  Jersey 
to  Philadelphia.  The  state  of  Pennsylvania  attempted 
to  tax  the  capital  stock  of  this  ferry  company.  It 
appeared  that  the  company  wa«  chartered  in  New 
Jersey.  It  owned  its  dock  in  New  Jersey,  and  leased 
one  in  Philadelphia.  It  never  owned  any  property  in 
Philadelphia  or  Pennsylvania,  except  its  lease  on 
the  dock.  Its  whole  business  consisted  in  transport- 
ing passengers  and  freight  to  and  from  Gloucester  to 
Philadelphia.  Its  boats  were  registered  at  Camden, 
New  Jersey.  It  never  owned  any  boats  in  Pennsyl- 
vania, and  its  boats  were  never  allowed  to  remain 
in  that  state,  except  so  far  as  was  necessary  to  dis- 
charge and  receive  passengers.  The  supreme  court  of 
the  United  States  decided  that  the  commerce  between 
the  states  which  consisted    in    the    transportation  of 
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persons  and  property  between  them  is  a  subject  of 
national  character,  and  that  the  state  of  Pennsylvania 
could  not  levy  a  tax  upon  the  business  of  this  ferry 
company.  The  case  was  one  wholly  distinct  from  the 
power  of  the  state  of  New  Jersey  to  license  that  ferry, 
and  the  supreme  court  reaffirmed  the  jurisdiction  of  the 
states,  and  distinguished  the  right  to  exact  reasonable 
tolls  from  the  tax  proposed  to  be  imposed.  It  says : 
"It  is  true  that  from  the  earliest  period  in  the  history 
of  the  government  the  states  have  authorized  and  regu- 
lated ferries,  not  only  over  waters  entirely  within  their 
limits,  but  over  waters  separating  them ;  and  it  may  be 
conceded  that  in  many  respects  the  states  can  more 
advantageously  manage  such  inter-state  ferries  tha©  the 
general  government ;  and  that  the  privilege  of  keeping 
a  ferry  with  a  right  to  take  toll  for  passengers  and 
freight  is  a  franchise  grantdble  by  the  state^  to  be  exer- 
cised within  such  limits  and  under  such  regulations  as 
may  be  required  for  the  safety,  comfort  and  conven- 
ience of  i\iQ  public.  Still  the  fact  remains  that  such  a 
ferry  is  a  means,  and  a  necessary  means,  of  commercial 
intercourse  between  the  states  bordering  on  their  divid- 
ing waters,  and  it  must,  therefore,  be  conducted  with- 
out the  imposition  by  the  states  of  taxes  or  other 
burdens  upon  the  commerce  between  them.  Freedom 
from  such  imposition  (by  the  states)  does  not,  of 
course,  imply  exemptions  from  reasonable  charges  as 
compensation  for  the  carriage  of  persons  in  the  way  of 
tolls  or  fares,  or  from  the  ordinary  taxation  to  which 
other  property  is  subjected,  any  more  than  like  freedom 
of  transportation  on  land  implies  such  exemption. 
Reasonable  charges  for  the  use  of  property,  either  on 
water  or  land,  are  not  an  interference  with  the  freedom 
of  transportation  between  the  states,  secured  under  the 
commercial  power  of  congress."  Packet  Co.  v.  Keokuk^ 
95  U.  S.  80 ;  Packet  Co.  v.  St.  Louis,  100  U.  S.  423 ; 
Vicksburg  v.  Tobin,  100  U.  S.  430;  Trans.  Co.  o. 
Parker sburg,  107  U.  S.  691 ;  Ferry  Co.  v.  JEast  St. 
Louis,  107  U.  S.  365 
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As  before  said  in  the  case  at  bar  no, such  question  of 
taxation  is  involved.     The  state  of  Missouri  has  exer- 
cised only  such  a  right  in  this  case  as  is  expressly  con- 
ceded in  the  Gloucester  Ferry  Co.  case  she   might, 
without  placing  herself  in  repugnance  to  the  constitu- 
tion of  the  United  States.     If  the  state  of  Missouri  were 
asserting  a  right  here  to  tax  the  capital  stock  of  a  ferry 
company   chartered    in    Illinois,  and   retaining  all  its 
property  in  that  state,  and  only  touching  shores  in 
delivering  inter-state    commerce, .  then  the    Oloucester 
Ferry  Co,  case^  would  be  a  controlling  authority ;  but 
when,  as  is  conceded  by  Judge  Field,  she  has  simply 
granted  a  franchise  of  keeping  a  ferry  within  her  own 
borders,  with  the  privilege  of  taking  reasonable  tolls, 
we  hold  she  is  simply  exercising  a  part  of  her  unques- 
tioned sovereignty.     If  the  power  to  grant    exclusive 
ferry  privileges,  such  as  Kentucky  granted  in  the  Con- 
way V,  Taylofs  EcSrs  case^  is  sustained  by  the  supreme 
court  of  the  United  States,  we  have  no  fears  that  that 
court  will  find  any  attempt  on  the  part  of  this  state  to 
interfere  with  commerce  between  the  states  by^imply  sus- 
taining plaintiff's  right  in  this  case  to  maintain  a  ferry 
at  Cape  Girardeau,  within  the  limits  prescribed  by  the 
present  constitution  of  this  state.     That  this  grant  may 
be  in  one  sense  exclusive,  growing  out  of  the  unques- 
tioned right  of  the  city  council  to  determine  how  many 
ferries  are  required  at  said  city,  does  not  render  his 
grant  unconstitutional.     We  simply  hold  that  the  grant 
to  him,  in  so  far  as  it  would  prevent  the  present  or  any 
future    city  council    from    granting  another  franchise 
when  the  public  need  requires  it,  is  unconstitutional, 
and  unwarranted  by  the  city  charter ;  otherwise,  it  is 
valid.     It  follows  that  the  judgment  of  the  circuit  court 
must  be  reversed,  with  direction  to  the  said  court  to 
make  a  decree  restraining  defendants  from  interfering 
with  plaintiff's  franchiiSe  by  keeping  a  ferry  within  the 
jurisdictional  limits  of  the  city  of  Cape  Girardeau  until 
such  time  as  the  city  council  may  see  tit  to  grant  them 
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a  license  to  keep  a  ferry  in  said  city ;  and  it  is  further 
ordered  that  an  account  be  taken  as  to  the  tolls  unlaw- 
fully taken  by  defendants,  and  granting  an  injunction 
in  accordance  with  the  views  herein  expressed.  All 
concur. 

The  foregoing  opinion,  heretofore  delivered  by 
Gantt,  p.  J.,  in  division  number  2,  is  hereby  adopted 
as  the  opinion  of  the  whole  court. 


TnE  State  v.  Igo,  Appellant. 


DrVlSION  TWO. 


Criminal  Practice :  venue  :  instrdction.  Where,  on  a  trial  for  a 
criminal  offense,  the  evidence  of  the  crime  and  the  venue  are 
wholly  circumstantial  and  meager,  the  failure  of  the  court  to 
instruct  the  jury  to  acquit,  unless  they  found  the  crime  was  com- 
mitted in  the  county  charged  in  the  indictment,  wiU  oonstitate 
reversible  error 

Appeal  from  Pettis  Criminal  Court. — Hon.  John  E. 
Ryland,  Judge. 

Reversed  and  remanded. 

TF,  D.  Steele  and  Sangree  &  Lamm  for  appellant. 

One  of  the  material  averments  of  the  indictment 
was  the  venue.  This  was  neither  submitted  to  the  jury 
by  any  declaration  of  law,  nor  is  it  shown  by  the  evi- 
dence, and,  on  either  ground,  thq  error  was  fatal.  StcUe 
V.  West,  69  Mo.  401  ;  State  v.  McGinniss,  74  Mo.  245, 
and  cases  cited;  Kelley's  Cr.  Law  &  Prac,  sec.  130, 
p.  73 ;  State  v.  Burns,  48  Mo.  438 ;  Slate  v.  Quait,  20 
Mo.  App.  406. 
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John  M.  Wood^  Attorney  General,  for  the  State. 

Thomas,  J. — The  defendant  was  sentenced  by  the 
criminal  court  of  Pettis  county  to  pay  a  line  of  $50  for 
malicious  mischief,  and  he  brings  the  case  here  by  appeal. 
Many  errors  are  assigned  for  the  reversal  of  the  sen- 
tence, but  it  will  not  be  necessary  to  notice  but  one. 

The  court  did  not  submit  to  the  jury,  in  its  instruc- 
tions, the  issue  as  to  the  venue  of  the  oflfense  charged. 
Defendant  was  indicted  for  maliciously  shooting  a 
steer  belonging  to  Isaac  W.  GriflSth,  in  Pettis  county, 
Missouri.  The  evidence  of  the  crime  and  the  venue  of 
the  crime  was  wholly  circumstantial,  and  very  meager  at 
that.  Granting,  however,  that  the  evidence  was  suffi- 
cient to  warrant  a  conviction,  the  court  ought  to  have 
instructed  the  jury  to  acquit,  unless  they  found  the 
crime  was  committed  in  said  county,  and  having  failed 
to  do  this  the  judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.    All  concur. 


Feank,  Appellant^  v.  Caruthees. 


DIVISION  ONE. 


Tax  Sale:  pukchase  by  owner:  estoppel.  Where  a  person 
conveyed  to  his  children,  by  general  warranty,  land  on  which  he 
had  suffered  the  taxes  to  remain  unpaid,  and  afterwards  the  land 
was  sold  for  taxes,  and  was  subsequently  conveyed  to  him  by  the 
purchaser  at  the  tax  sale,  such  repurchase  was  but  a  payment  of 
the  taxes  and  an  extinguishment  of  the  tax  title. 

; :  VOLUNTARY  DEED.    Those  claiming  imder  a  mort- 


gage made  by  the  father,  after  the  sale  to  satisfy  the  taxes,  cannot, 
in  ejectment  against  the  lessee  of  the  children,  attack  the  deed  to 
the  children  on  the  ground  tha^  it  was  a  voluntary  one. 
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8.  Fraudulent  Conveyanoe:  yolxtntaey  dbbd.  A  Tohintaiy 
conveyance,  although  the  grantor  is  embarrassed  at  the  tune  of 
its  execution  is  not  fraudulent  per  <e  as  to  subsequent  creditors. 
The  fact,  whether  or  not  it  is  fraudulent,  is  to  be  determined  from 
all  the  circumstances. 

Appeal  from   Jasper    Circuit    Court, — Hon.    M.    G. 
McGregoe,  Judge. 

Affirmed. 

FranJc^  Dawson  &  Oarvin  with  McReynolds  & 
Halliburton  for  appellant. 

( 1 )  The  trial  court  erred  in  applying  to  this  case 
section  8835,  Revised  Statutes,  1889,  providing  that 
title  acquired  by  a  grantor  after  conveyance  inures  to 
the  grantee.  At  the  time  W.  J.  Swindle  conveyed  to 
his  children,  he  did  have  the  legal  estate ;  the  unpaid 
tax  was  an  incumbrance  merely.  Tiederaan  on  Real 
Property,  sees.  852,  727,  729,  710 ;  Blondeau  t).  Sheri- 
dan^ 81  Mo.  545.  ( 2 )  The  evidence  tended  to  show, 
firsts  that  the  deed  of  September  5,  1877,  was  purely 
voluntary  and  that  the  grantees  never  paid  one  cent  or 
gave  any  valuable  thing  therefor ;  second^  that  it  is  not 
only  voluntary,  but  that  it  was  colorable  merely,  and 
that  the  parties  to  it  never  regarded  it  as  a  bona  fide 
conveyance  or  as  transferring  the  titl^  from  the  gi-antor 
to  the  grantees,  but  that  the  grantees  still  regarded 
W.  J.  Swindle  as  the  owner  thereof,  and  permitted  him 
to  deal  with  it  as  owner. 

Thomas  &  Hackney  for  respondent. 

(1)  W.  J.  Swindle  being  the  owner  of  J^nd  in 
possession  of  the  land  in  controversy  at  the  time  the 
taxes  for  the  years  1874  and  1876  accrued,  it  was  his 
duty  to  pay  them  ;  and  after  having  made  his  warranty 
deed,  by  which  he  covenanted  against  these  very  taxes, 
he  could  not,  in  the  face  of  his  covenants,  be  suffered 
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to  build  up  a  title  on  his  own  neglect  of  duty.  Cooley 
on  Taxation,  pp.  345-7;  2  De^ty  on  Taxation,  pp. 
929,  930^  93^',  and  cases  cited ;  Davis  v.  CampaUy  24 
Mich.  360 ;  Bertram  v.  Cook,  32  Mich.  518 ;  Ins.  Co,  v. 
Butte,  45  Mich.  113;  O^Halloran  v,  Fitzgerald,  71 
HI.  53 ;  Carithers  v.  Weaver^  7  Kan.  110 ;  Chambers  v. 
Wilson,  2  Watts,  495.  He  could  acquire  no  title  by  a 
purchase  at  the  tax  sale  himself,  or  through  any  other 
person  who  might  purchase  at  such  sale  and  make  a 
conveyance  to  him.  2  Desty  on  Taxation,  929,  and 
cases  cited.  Such  purchase  operated  as  an  extinguish- 
ment of  the  tax,  or  as  a  redemption.  Cooley  on  Tax., 
p;  347 ;  Foley  v.  Kirk,  33  N.  J.  Eq.  171 ;  Williamson  v. 
Russell,  18  W.  Va.  613.  This  doctrine  is  recognized 
by  this  court  in  Atkinson  v,  Dixon,  89  Mo.  464.  ( 2 ) 
By  the  terms  of  his  warranty  deed,  W.  J.  Swindle, 
grantor,  undertook  to  convey  to  the  grantees  an  inde- 
feasible estate  in  fee  simple  absolute  in  the  land  in 
controversy ;  and  he  not  having,  at  the  date  of  said 
conveyance  an  indefeasible  estate  in  fee  simple  abso- 
lute, but  his  estate  in  the  land  being  defeasible  and 
burdened  with  the  lien  of  the  taxes  for  the  years  1874 
and  1876,  then  due,  any  title  which  he  may  have  after- 
wards acquired,  by  virtue  of  the  tax  sale,  inured  and 
immediat'ely  passed  to  the  grantees  in  his  former  deed. 
R.  S.  1889,  sec.  8835  ;  Altinger  v.  Capehart,  68  Mo.  441. 
And  this  is  true  without  regard  to  the  presence  of  any 
particular  covenants  in  the  deed.  Bogy  v.  Shaub,  13 
Mo.  381;  Oibsonv.  Chouteau^  39  Mo.  566.  (3)  Swin- 
dle assumed  by  his  deed  to  convey  a  title  in  fee  simple 
absolute  with  covenants  of  seizin,  title  against  incum- 
brances, quiet  enjoyment  and  further  assurance,  and 
obligated  himself  to  protect  the  grantees  in  the  enjoy- 
ment of  that  which  the  deed  purports  to  give  them,  and 
he  is  estopped  from  afterwards  acquiring  or  asserting  a 
title  and  leaving  the  grantees  to  sue  upon  his  covenants 
for  redress.  Smith  v.  Williams,  44  Mich.  240 ;  Shot- 
well  V.  Harrison^  22  Mich.  410;  Chauvin  v.  Wagner^ 
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13  Mo.  563 ;  Herman  on  Estoppel,  sees.  268,  270 ;  Rawie 
on  Gov.  for  Title  [4  Ed.]  pp.  388-392;  3  Washburn  on 
Real  Property  [3  Ed.]  p.  106,  sec.  38.  (4)  There  is 
nothing  in  the  record  to  imi>each  the  validity  and  good 
faith  of  the  deed  from  W.  J.  Swindle  to  his  children. 
Appellant  is  in  no  situation  to  in  anywise  question  the 
good  faith  and  validity  of  the  deed  from  W.  J.  Swindle 
to  his  children.  Payne  v.  Stanton^  59  Mo.  168;  Pep- 
per V.  Carter^  11  Mo.  640 ;  Vogler  t?.  Montgomery^  54 
Mo.  677. 

Macfarlane,  J. — ^This  suit  is  ejectment  to  recover 
possession  of  the  east  half  of  the  northeast  quarter  of 
section  21,  township  28,  range  29,  in  Jasper  county. 
Judgment  was  for  defendant,  and  plaintiff  appealed. 

On  the  fifth  day  of  September,  1877,  William  J. 
Swindle,  who  is  the  common  source  of  title,  conveyed 
the  land  to  Timothy  Swindle,  Mary  A.  Swindle,  Harvey 
P.  Swindle,  William  B.  Swindle  and  Mary  McNala,  by 
deed  containing  the  statutory  words,  "grant,  bargain 
and  sell,"  and  also  covenants  of  general  warranty. 
These  grantees  were  the  children  of  the  grantor,  and, 
while  the  consideration  named  in  the  deed  was  $500, 
the  evidence  showed  the  conveyance  to  have  been  vol- 
untary. At  the  date  of  this  deed  the  grantor  had 
suffered  the  taxes  for  the  years  1874  and  1876  to  remain 
unpaid,  and  they  were  a  lien  and  a  charge  on  the  land. 
Under  a  judgment  upon  these  taxes,  in  which  all  said 
grantees  were  made  defendants,  the  land  was  sold,  and 
purchased  by  one  Buler,  for  fifty  cents,  and  to  whom  it 
was  conveyed  by  sheriff's  deed.  On  the  twenty-fourth 
day  of  August,  1882,  a  lease  of  the  property  for  a  term 
of  five  years  was  made  to  defendant  Caruthers.  This 
lease  was  written  by  Timothy  Swindle,  and  was  signed 
by  him,  '' W.  J.  Swindle  and  sons."  On  the  thirteenth 
of  March,  1883,  Buler,  by  quitclaim  deed,  conveyed 
the  land  back  to  William  J.  Swindle,  for  an  express 
consideration  of  $10.     On  March  30, 1883,  W.  J.  Swindle 
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executed  and  delivered  to  A.  Frank  &  Sons  a  mortgage 
on  the  land,  with  power  of  sale,  to  secure  a  debt  of 
$786.  Under  this  mortgage  the  land  was  sold  and  con- 
veyed  to  plaintiff,  and  upon  this  conveyance  he  relies 
for  title.  It  will  be  seen  that  both  parties  claim  title 
under  deeds  from  William  J.  Swindle.  If  the  common 
grantor  acquired  the  title  by  his  purchase  through  the 
judgment,  sale  and  conveyance  for  taxes,  then  plaintiff 
acquired  the  title  under  the  mortgage  and  deed  of  fore- 
closure. The  first  question  is,  then,  whether  William  J. 
Swindle  was  estopped,  by  his  previous  deed  to  his  chil- 
dren, to  assert  a  title  derived  through  the  subsequent 
sale  for  taxes. 

I.  It  is  very  clear,  and  a  well-settled  principle  of 
equity,  that  no  one  should  be  allowed  to  gain  advantage 
to  himself  through  his  own  neglect  of  duty.  The 
taxes  for  two  years  were  charges  upon  the  land  when 
the  conveyance  was  made  to  the  children  of  the  grantor, 
and  which  he  was  under  both  legal  and  moml  obliga- 
tion to  discharge.  The  law  would  be  justly  ''charge- 
able with  connivance  at  fraud  and  dishonesty"  to 
permit  the  grantor  to  take  advantage  of  his  own  delin- 
quency for  the  purpose  of  wresting  from  his  grantees 
the  property  already  conveyed  to  them.  In  such  cases 
the  law  is  well  settled  that  the  purchase  shall  operate 
as  payment  of  the  tax,  and  nothing  more.  Cooley, 
Taxation  [2  Ed.]  501;  Desty,  Taxation,  229,  and 
authorities  cited. 

II.  The  grantor  could  with  no  more  right  or  equity 
purchase  at  second  hand  from  another,  who  had  bought 
at  public  sale,  than  he  could  himself  have  purchased  at 
such  sale.  In  such  case  the  purchase  operates  as  a 
redemption  from  the  tax  sale,  and  an  entire  extinguish- 
ment of  the  tax  title.  Cooley,  Taxation,  503,  and 
authorities  cited. 

III.  Plaintiff  insists  that  the  deed  to  the  grantor's 
children  was  voluntary;  having  no  valuable  considera- 
tion to  support  it,  and  the  grantees,  defendant's  lessors, 
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were  not  in  a  position  to  invoke  the  equitable  principle 
of  estopi)el  to  protect  them.  We  are  able  to  see  no 
good  reason  why  equity  would  not  lend  its  aid  to 
uphold  a  gifjfc  from  parent  to  children  as  readily  as  to 
protect  a  purchaser  for  value.  2  Herman,  Estoppel,  736. 
Plaintiff  occupies  no  better  situation  than  his  grantor 
occupied  before  the  executi:.n  of  the  mortgage.  All 
the  deeds  affecting  the  title  to  this  land  were  on  record, 
and  plaintiff,  when  he  purchased,  had  constructive 
notice  that  his  g  antor  had,  some  ten  years  before,  con- 
veyed the  land  by  deed  of  general  warranty ;  that 
previous  to  such  conveyance  he  had  suffered  taxes  to 
accumulate,  and  become  a  charge  on  the  land ;  and 
that,  through  his  neglect,  the  land  had  been  sold  to  a 
third  party,  under  iVhom  he  claimed.  Plaintiff  was, 
therefore,  a  purchaser  with  full  notice  of  the  rights  of 
his  grantor.  Mason  v.  Black.  87  Mo.  329 ;  Hasenritter 
V.  KiTcTihoffer,  79  Mo.  239,  It  has  long  been  the  settled 
law  in  this  state  that  "a  voluntary  conveyance,  as  to 
subsequent  creditors,  although  the  party  be  embarrassed 
at  the  time  of  the  execution,  is  not  fraudulent  per  se  as 
to  them  ;  but  the  fact  whether  it  is  fraudulent  or  not  is 
to  be  determined  from  all  the  circumstances."  Pepper 
V.  Carter^  '11  Mo.  642 ;  Payne  v.  Stanton^  59  Mo.  158. 
It  is  true  the  records  of  the  courts  of  Jasper  county 
show  three  judgments  against  the  grantor,-  William  J. 
Swindle,  aggregating  $1,300,  bearing  date  respectively 
in  1871,  1874  and  1875,  the  last  of  them  being  two  years 
before  the  voluntary  conveyance.  The  abstracts  of 
records  furnished  us  do  not  show  that  these  judgments 
were  not  satisfied  at  the  date  of  the  conveyance.  The 
judgment  creditors  are  not  complaining,  and,  whether 
satisfied  or  not,  the  existence  of  these  judgments, 
under  the  circumstances,  was  not  suflScient  per  se  to 
raise  a  presumption  of  actual  fraud  in  favor  of  these 
mortgagees,  who  were  subs**quent  purchasers,  and  under 
whom  plaintiff  claims.  Under  the  evidence,  the  judg- 
ment was  properly  for  defendant,  and  it  is  affirmed.  All 
concur. 
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The  State  v.  Gibson,  Appellant.  w  m\ 
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DIVISION  TWO. 


Cnminal  Law :  abduction  of  female  xtnder  eighteen  years  old. 
An  indictment  for  taking  away  a  female  under  the  age  of  eighteen 
years  from  her  father  for  the  purpose  of  concubinage  and  prostitu- 
tion is  not  sustained  by  proof  that  defendants  purpose  in  taking 
her  away  was  to  hide  her  disgrace  and  to  shield  his  son,  the  father 
of  her  child,  from  prosecution. 

Appeal  from  Nodaway  Circuit  Court. — Hon.   C.   A. 
Anthony,  Judge. 

Reversed. 

J.  C.  Wilson^  J.  M.  Sallee  and  William  C.  Ellison 
for  appellant. 

( 1 )  The  court  erred  in  compelling  defendant  to  go 
into  trial  on  an  imperfect  transcript  of  the  record  of  the 
Harrison  circuit  court.  (2)  The  court  erred  in  over- 
ruling defendant's  motion  for  a  continuance.  ( 3 )  The 
court  erred  in  its  rulings  on  the  admission  and  exclusion 
of  evidence.  (4)  The  court  erred  in  giving  instruc- 
tions for  the  state.  (6)  The  second  count  of  the 
indictment  is  insufficient  in  law  to  sustain  the  verdict. 
{  6 )  The  evidence  is  not  sufficient  to  sustain  the  charge. 
S locum  V.  PeoplCy  90  HI.  274;  State  v.  Goodwin,  33 
Kan.  538 ;  Osborn  v.  State,  52  Ind.  526 ;  Corn  v.  Cook, 
12  Met.  93 ;  People  v.  Parshall,  6  Park.  Or.  Rep.  129 ; 
State  V.  Brow,  64  N.  H.  677;  United  States  v.  Zes 
Cloya,  35  Fed.  Rep.  493. 

John  M.  Wood,  Attorney  General,  for  the  State. 

( 1 )  What  purports  to  be  the  bill  of  exceptions 
in    this   case   is   dated   and    signed   the   second  day 
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of  March,  1891,  by  the  circuit  judge.  There  is  no 
record  entry  authenticating  said  bill,  or  showing  that 
same  was  filed.  ( 2 )  The  second  count  in  the  indict- 
ment properly  charges  the  offense.  If  we  concede  that 
the  words,  ''by  having  illicit  sexual  intercourse  with  him, 
the  said  Larkin  A.  Gibson,  and  with  him,  the  said  James 
Gibson,  and  with  divers  other  men  whose  names  are  to 
the  grand  jury  aforesaid  unknown,"  after  the  word 
"concubine,"  were  unnecessary,  yet  they  do  not  render 
the  indictment  invalid,  as  what  remains  suflSciently 
informs  the  defendant  of  the  offense  of  which  he  stood 
charged.  Section  4115,  Revised  Statutes,  provides: 
''No  indictment  or  information  shall  be  deemed 
invalid  *  *  *  for  any  surplusage  or  repugnant 
allegation,  when  there  is  sufficient  matter  to  indicate 
the  crime  and  person  charged."  Charging  that  he 
feloniously  took  her  away  for  the  purpose  of  concubin- 
age sufficiently  charges  that  the  intent  was  felonious. 
The  indictment  follows  the  statute  and  charges  all  the 
elements  of  the  offense.     R.  S.,  sec.  3848. 

Gantt,  p.  J. — This  is  an  indictment,  by  the  grand 
jury  of  Harrison  county,  against  the  defendant  for  tak- 
ing Ida  C.  Dyche,  a  female  under  the  age  of  eighteen 
years,  from  her  father  for  the  purposes  gf  concubinage 
and  prostitution.  The  indictment  is  in  two  counts,  one 
for  prostitution  and  the  other  for  concubinage.  Defend- 
ant was  found  guilty  on  the  second  count  and  sentenced 
to  the  penitentiary  for  three  years.  At  his  instance  a 
change  of  venue  was  awarded  to  Nodaway  county. 

The  evidence  shows  that  the  alleged  crime  was 
committed  on  the  eighteenth  day  of  October,  1888,  in 
Harrison  county,  Missouri.  The  defendant  was  a  farmer 
living  in  that  county.  It  does  not  appear  how  old  he 
was,  but  he  was  old  enough  to  have  sons  from  eighteen 
to  twenty  years  of  age.  The  prosecuting  witness  lived 
with  her  father  and  step-mother  in  the  same  neighbor- 
hood.   The  two  families  had  been  neighbors  for  twenty 
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years.  The  nearest  railway  station  was  about  sixteen 
miles  oflF.  The  character  of  the  prosecuting  witness  was 
bad.  She  had  been  criminally  intimate  with  defend- 
ant's eighteen-year-old  boy,  and  was  seven  months 
advanced  in  pregnancy  by  him  at  the  time  of  the 
alleged  crime.  Her  father  suspected  her  condition, 
and,  only  a  few  days  before  she  left  him,  he  accosted 
her  about  it. '  She  was  very  anxious  to  get  away.  It 
seems  that,  on  the  day  of  the  alleged  crime,  William, 
the  minor  son  of  defendant  just  referred  to,  was  away 
and  had  been  for  some  time.  He  feared  prosecution  for 
seduction. 

The  defendant  wanted  to  prove,  on  cross-examina- 
tion, that  the  prosecuting  witness  had  actually  insti- 
tuted criminal  proceedings  against  the  boy,  but  the 
evidence  was  excluded  by  the  court.  William's  father, 
the  defendant,  clandestinely  met  the  prosecuting  wit- 
ness on  two  occasions,  and  explained  to  her  why 
William  could  not  tiike  her  away,  and  told  her  that  he 
himself  would  make  arrangements  to  take  h^r  to  the 
railway  station,  and  she  could  go  on  to  St.  Joe,  at  a 
place  named,  until  she  was  relieved  of  her  embarrass- 
ment. She  wanted  to  go.  He  told  her  that  he  wanted 
to  take  her  away  so  that  her  father  would  not  do  any- 
thing with  Will,  his  boy.  She  had  before  urged  upon 
Will  to  take  her  away.  She  wanted  to  leave  ''  to  get 
rid  of  the  disgrace."  She  says  she  started  for  St.  Joe, 
that  she  knew  beforehand  that  she  was  going  there,  and 
that  she  did  go  there. 

On  the  day  of  the  alleged  crime,  her  father  and' 
step-mother  left  the  prosecuting  witness  at  their  home, 
digging  potatoes.  It  appears  that  she  was  accustomed 
to  this  kind  of  labor.  Her  younger  sister  was  left  with* 
her.  According  to  arrangements  made  before,  after  her 
father  and  step-mother  left,  she  got  her  clothing  together 
in  a  packet,  and  was  conducted  by  a  second  son  of  defend- 
ant, James,  who  was  jointly  indicted  with  defendant, 
as  before  stated,  to  a  ravine  near  defendant's  home,  and 
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also  near  a  wagon  road  leading  to  the  railway  station 
sixteen  miles  away,  to  which  defendant  was  to  take 
her.  There  she  remained  waiting  for  the  latter  to  come 
along.  The  ravine  was  about  six  feet  deep,  and  she 
could  not  be  seen  from  the  road.  She  remained  there 
with  James  till  the  defendant  came  up  with  his  two- 
horse  wagon.  She  then  got  into  the  wagon.  Defend- 
ant was  alarmed  lest  some  one  might  see  her.  This  was 
near  to  three  o'clock  in  the  afternoon,  and  they  had 
sixteen  miles  to  go  in  a  two-horse  wagon.  At  defend- 
ant's request  she  lay  down  in  the  wagon,  and  he  covered 
her  with  some  quilts  so  she  could  not  be  seen.  She 
remained  covered  until  they  got  out  of  the  neighbor- 
hood.    She  then  got  into  the  seat  with  defendant. 

There  was  no  train  for  St.  Joseph  that  evening,  and 
they  passed  the  night  at  a  schoolhouse  a  short  dis- 
tance from  the  station.  Next  morning  the  journey  was 
resumed  to  the  station,  where  they  arrived  just  as  the 
sun  was  rising.  The  defendant  was  still  uneasy  lest 
she  might  be  overtaken;  he  told  her  not  to  tell  any- 
body where  she  was  going.  His  desire  to  conceal  her 
identity  was  as  great  as  the  day  before,  when  they 
started.  There  is  no  intimation  that  he  offered  to  take 
her  back  home  next  morning,  or  that  he  was  disi>osed 
to  abandon  her,  or  that  his  purpose  in  taking  her  had 
been  accomplished ;  but  on  the  contrary  the  prei)ara- 
tions  to  send  her  to  St.  Joseph  went  on  just  as  it  was 
arranged  before  they  started.  They  took  breakfast  and 
dinner  at  a  hotel  kept  by  one  Dr.  Wiley,  with  whom 
the  defendant  was  acquainted.  He  had  intended  to 
send  her  off  on  the  morning  train,  but  it  had  passed 
before  they  got  to  the  station.  The  defendant  told 
Dr.  Wiley  that  the  woman  was  a  neighbor  girl  of  his ; 
that  she  was  going  to  St.  Joseph  to  see  her  sister,  and 
that  they  had  passed  the  night  "just  back  here," 
pointing  in  the  direction  whence  they  came.  The 
defendant  purchased  a  valise  tor  the  woman,  left  direc- 
tions with  Dr.  Wiley  to  see  her  on  the  four  o'clock  St 
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Joe  train,  and  started  back  to  his  home.  The  woman 
went  on  to  St.  Joseph,  where  her  child  was  born  about 
the  twenty-fifth  of  January  following,  at  a  charitable 
institution.  In  May  she  returned  to  her  home,  and 
married  her  step-brother,  who  had  been  living  in  the 
family.  Thereupon  this  prosecution  was  commenced, 
and  also  a  civil  suit  for  $6,000  damages. 

The  prosecutrix  says  she  had  sexual  intercourse  with 
•defendant  that  night  in  the  schoolhouse.  The  evidence 
shows  that  the  girl  went  without  her  father's  consent. 
The  defendant  complains  that  the  court  refused  him  a 
continuance  and  in  giving  instructions  for  the  state  and 
refusing  instructions  asked  by  defendant. 

The  court  of  its  own  motion  gave  the  following: 
**7.  The  jury  are  instructed  that,  although  you  may 
believe  from  the  evidence  that  the  defendant,  Larkin  A. 
Oibson,  did  take  Ida  C.  Dyche  from  her  father,  yet,  if 
jou  further  believe  from  the  evidence  that  Gibson's 
object  and  purpose  in  taking  said  Ida  away  was  to  hide 
her  shame  or  shield  his  son,  and  not  for  the  pui^pose  of 
-concubinage,  as  in  other  instructions  defined,  you  will 
find  the  defendant  not  guilty ;  and  this  is  true,  even 
though  the  jury  should  further  believe  that  after  taking 
the  girl  as  above  stated  ( if  he  did  so  take  her )  he  had 
«exual  intercourse  with  her  at  the  schoolhouse  referred 
to  in  the  evidence. 

*'8.  The  court  instructs  the  jury  that  the  defend- 
ant is  presumed  to  be  innocent  of  the  offense  charged ; 
that,  before  you  can  convict  him  the  stat^  must  over- 
*come  the  presumption  by  proving  him  guilty  beyond  a 
reasonable  doubt.  If  you  have  a  reasonable  doubt  of 
defendant's  guilt,  you  must  acquit  him;  but  a  doubt,  to 
authorize  an  acquittal,  must  be  a  substantial  doubt, 
founded  on  the  evidence,  and  not  a  mere  possibility  of 
innocence." 

For  the  stata  the  court  instructed :  "  1.  The  jury 
-are  instructed  that  if  they  believe  from  the  evidence, 
that  the  witness,  Ida  C.  Dyche,  was  on  or  about  the 
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eighteenth  day  of  October,  1888,  au  nnmarried  female 
under  the  age  of  eighteen  years ;  that  she  was  at  the 
time  an  inmate  of  and  living  with  her  father's  family, 
and  at  her  father's  home  in  Harrison  county,  Missouri, 
and  that,  while  the  said  Ida  C.  Dyche  was  living  with 
her  father  as  aforesaid,  the  defendant  did  meet  the  said 
Ida  and  make  arrangements  with  her  to  take  her  away 
from  her  father's  home,  and  did,  afterwards,  in  pursu- 
ance of  said  arrangement,  take  her  in  his  wagon  and 
carry  her  to  a  schoolhouse  in  said  Harrison  county  for 
the  purpose  of  concubinage ;  that  is,  for  the  purpose  of 
cohabiting  with  her  as  man  and  woman  in  sextcal 
intercourse,  for  any  length  of  time,  even  for  a  single 
nigftt,  without  the  authority  of  legal  marriage,  they  will 
find  the  defendant  guilty  on  the  second  count  of  the 
indictment,  and  assess  his  punishment  at  imprisonment 
in  the  penitentiary  for  a  period  of  not  less  than  two 
years  nor  more  than  five  years." 

It  is  very  evident  that  the  defendant  was  guilty  of 
the  most  reprehensible  conduct.  It  is  almost  incredible 
that  in  an  enlightened  age,  and  among  civilized  people, 
any  man  would  be  so  lost  to  all  sense  of  propriety  and 
decency,  as  the  record  shows  him  to  be.  And  yet,  as  an 
appellate  court,  it  is  our  duty  to  scan  closely  this  record 
and  determine  whether  he  is  guilty  in  manner  and 
form  as  charged  in  the  indictment. 

Now  the  gratamen  of  the  charge  of  the  indictment 
is  the  felonious  taking  the  prosecutrix  away  from  her 
home  for  the  purpose  of  concubinage  with  the  defend- 
ant. The  state's  case  is  made  by  the  prosecutrix  her- 
self. If  she  is  woi-thy  of  belief,  it  is  undeniable  that 
the  purpose  was  not  concubinage  with  the  defendant^ 
but  was  a  flight  to  St.  Joseph  to  hide  her  sham^,  and 
shield  William  Qibson ;  on  her  part  to  escai)e  detec- 
tion, and  on  the  defendant's  part  to  protect  his  son 
from  prosecution.  The  trial  judge  correctly  declared,  if 
this  was  the  case,  the  defendant  siiould  be  acquitted, 
although  the   defendant   after  startiiig  with  her  had 
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sexual  interconrse  with  her  at  the  schoolhouse  on  the 
way  to  Hamptonville. 

To  construe  the  defendant's  conduct  to  mean  a 
purpose  of  concubinage  with  himself,  under  this  evi- 
dence, would  do  violence  to  all  the  laws  of  reason,  and 
the  common  experience  of  mankind.  We  think  it  per- 
fectly clear  that  the  defendant  was  simply  assisting  the 
prosecutrix  to  get  to  St.  Joseph  to  cover  up  her  shame, 
and  at  the  same  time  protect  his  son,  and  the  evidence 
does  not  sustain  the  indictment,  or  the  verdict.  Judg- 
ment is  reversed  and  prisoner  discharged.    All  concur. 


|108      581' 
|dl71  »196 


DoDD,    Appellant^   v.    The  St.    Louis  &  Hannibal 
Railway  Company. 


1. 


DIVISION  TWO. 


Railroad :  rioht  op  way  :  ejectment.  Ejectment  wiD  lie  against 
a  railway  company  for  land  over  which  it  has  built  its  road  with- 
out having  acquired  title  by  conveyance  or  condemnation,  or  a 
license,  express  or  implied* 

:  : :  ESTOPPEL.     Where,  however,  the   land- 


owner with  full  knowledge  of  the  facts,  and  w^ithout  objection, 
permits  the  company  to  expend  large  sums  of  money  in  the 
construction  of  its  road  through  his  land,  he  cannot  maintain 
ejectment. 

8.     : : : .    Nor  is  it  material  in  the  applica^ 

tion  of  the  foregoing  rule,  that  such  owner^s  interest  was  subject 
to  a  life-estate  in  another. 

Appeal  from    Halls    Circuit    Court. — Hon.    T.    H. 
Bacon,    Judge. 

Affirmed 
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Harrison  &  Mahan  for  appellant. 

( 1 )    The  court  committed  manifest  error  in  j?iving 
instruction,  numbered  1,  of  its  own  motion  in  behalf  of 
respondent.    Appellant  Dodd  could  neither  object  nor 
acquiesce  in  the  entry  on  the  land,  or  the  building  of  the 
railroad,  nor  could  he  interfere  with  respondent's  posses- 
sion until  the  expiration  of  the  life-estate  of  his  mother, 
Maria  Dodd.     Bradley  v.  JRailroad^  91  Mo.  500 ;  Raume 
V.  ChamberSy  22  Mo.  36;  Miller    v.  Bledsoe^   61  Mo. 
96 ;  Roberts  v.  Nelson^  87  Mo.  229.     No  rights  or  cause 
of  action  accrued  to  plaintiff  until  his  mother's  death. 
Dyer  t).  Brannock^  66  Mo.  391 ;  Dyer  v.    Wittier ^  89 
Mo.  81.     (2)    There  was  no  evidence  upon  which  to 
base  such  an  instruction.     Mere  inaction  on  the  part 
of  the  plaintiff  cannot  be   construed   into  an  acquies- 
cence on  his  part.     It  is  not  shown  that  Maria  Dodd 
had  any  knowledge  of  the  building  of  the  road,  except 
the  bare  presumption  arising  from  the  fact  that  she 
resided  on  adjacent  land,  and  there  is  no  evidence  of 
any  knowledge  by  any  of  the  other  heirs  of  Stephen 
Dodd.     Walker  v.  Railroad,  67  Mo.  276 ;  Railroad  v. 
Smith,   78  111.  96;    Armstrong  v.   City,    63  Mo.  309; 
Bradley  v.  Railroad,  supra.    This  instruction  is  incon- 
sistent,  and  conflicts  with    instruction,    numbered  1, 
given  by  the  court  of  its  own  motion,  for  appellant,  and 
is  for  that  reason  fatally  defective.     Oay  v.  Oilliland, 
92  Mo.  260 ;  Frederick  v.  Allgaier,  88  Mo.  598 ;  Thomas 
V.  Bdbb,  45  Mo.  384 ;  Stone  v.  Hunt,  94  Mo.  475 ;  Mar- 
tinowsky  v.  Hannibal,  35  Mo.  App.  70 ;  State  v.  Herrell, 
97  Mo.  110.     (3)    The  court  committed  error  in  giving 
instructions,  numbered  2  and  3,  on  behalf  of  respond- 
ent; they  submit  the  construction  of  the  deed  to  the 
jury.     It  was  the  duty  of  the  court  to  construe  the 
written  contract.     Crawley  v.  Mullins,  48   Mo.   517; 
Oas  Co.  V.  Ins.  Co,,  33  Mo.  App.  348;  Miller  v.  Dunlap, 
22  Mo.  App.  97.    The  fact  that  the  railroad  property 
was  sold  under  foreclosure  of  mortgage,  and  the  further 
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fact  of  its  being  subsequently  mortgaged  by  respondent^ 
constitute  no  estoppel  against  this  plaintiff. 

James  H.  Orr  for  respondent. 

( 1 )  The  evidence  shows  that  the  strip  of  land  sued 
for  had  been  in  the  possession  of  the  defendant  and 
those  under  whom  it  claims  since  1870,  more  than  ten 
years  before  the  commencement  of  this  suit,  and  plain- 
tiff's  claim  of  title,  if  any,  was  barred  by  the  statute  of 
limitations.  Key  v,  Jennings^  66  Mo.  353 :  Bradley  v. 
Railroad^  91  Mo.  493.  And  in  this  case  there  is  no  evi- 
dence as  to  any  of  the  heirs  of  Stephen  Dodd  being 
married  women  at  the  time  of  the  building  of  the  railroad 
in  1870,  nor  at  the  time  the  lands  of  Stephen  Dodd  were 
partitioned  in  1887,  by  which  the  land  in  question  was 
set  apart  to  the  plaintiff.  ( 2 )  The  plaintiff  was  forty- 
one  years  old  when  the  road  was  built  in  1870.  All  the 
other  heirs  were  over  twenty-one  years  of  age.  He  lived 
upon  the  land  from  1870  and  prior  thereto  until  1888 
before  commencing  this  suit.  He  knew  the  road  was 
being  operated  at  that  time.  He  may  have  forgotten 
about  the  deed  he  made;  permitted  the  company  to 
build  cattle-guards,  fences,  and  put  other  valuable 
improvements  thereon.  Under  such  circumstances,  eject- 
ment will  not  lie.  Kanaga  v.  Railroady  76  Mo. 
207.  (3)  Because  of  life-estate  of  Maria  Dodd  in  the 
land  in  question,  the  plaintiff  was  not  estopped  from 
preventing  waste  against  the  land,,  or  any  unlawful 
entry  or  appropriation  of  it  by  a  stranger.  And  the 
owners  of  the  land,  although  having  different  interests, 
had  the  right  to  prevent  such  waste,  unlawful  entry  or 
appropriation,  or  they  could  procure  an  appraisement 
or  condemnation  by  mandamus.  They  were  not  with- 
out remedy,  as  claimed  by  appellant. 

Thomas,  J. — ^This  is  an  action  of  ejectment  for  the 
recovery  of  a  strip  of   land,   one  hundred  feet  wide, 
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through  the  west  half  of  the  southeast  quarter  and  east 
part  of  the  northwest  quarter  of  section  19,  township 
46,  range  4,  west,  occupied  by  defendant  for  its  rail- 
road. Stephen  Dodd  owned  this  land  at  the  time  of 
his  death  in  1836,  and  it  was  in  1840  set  oflf  to  his  widow 
for  her  dower.  The  widow  occupied  it  till  her  death, 
which  occurred  in  1886.  Plaintiff  was  one  of  the  chil- 
dren of  Stephen  Dodd,  and  after  the  death  of  said 
widow  this  land  was  set  oflf  to  him  in  a  partition  pro- 
ceeding between  him  and  the  other  heirs  of  his  father. 

The  defendant,  in  its  answer,  denied  plaintiflf's 
title  and  set  up  matter  constituting  an  estoppel  in  pais. 
To  sustain  these  two  defenses  defendant  read  in  evidence 
a  deed  executed  by  plaintiflf,  dated  May  23,  1870,  by 
which  he  sold,  conveyed  and  relinquished  to  the  St. 
Louis  &  Keokuk  Railroad  Company  the  right  of  way, 
one  hundred  feet  wide,  through  the  west  half  of  the 
southeast  quarter  of  section  19,  and  also  through  two 
tracts  of  land  in  section  30  of  said  section,  township 
and  range  in  which  deed  were  these  stipulations :  First. 
The  grantor  i-eserved  the  timber  and  the  right  to  culti- 
vate the  land,  not  in  actual  use  by  said  railway  com- 
pany, until  it  was  fenced.  Second.  The  company  was 
to  make  necessary  road  crossings,  fence  the  ix)ad  as 
soon  as  the  trains  should  be  run,  and  in  the  meantime 
indemnify  the  grantors  for  all  damage  committed  or 
suflfered  by  it  or  its  contractors  or  employes  in  the  con- 
struction of  the  road,  or  for  trespass  or  waste  committed 
by  laborers  on  the  road  by  erection  of  shanties,  stables 
or  other  buildings. 

The  defendant  also  introduced  evidence  tending  to 
prove  that  the  railroad  was  built  in  1870  or  1871 ;  that 
at  that  time  plaintiflf  was  about  forty-one  years  of  age 
and  lived  on  said  land,  and  continued  to  live,  and  still 
lives  on  it ;  that,  from  1873,  trains  have  run  regularly 
over  the  road  ;  that  the  construction  of  the  road  through 
said  land  cost  about  $10,000.  Defendant  company, 
for  a  valuable  consideration,  acquired  the  title  to  the 
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Tailroad  by  intermediate  conveyances  from  the  St.  Louis 
A  Keokuk  Railroad  Company. 

The  verdict  was  for  the  defendant,  and  it  is  now 
assigned  for  error  that  the  court  misdirected  the  jury 
by  telling  them  that,  if  plaintiff  §nd  those  from  whom 
he  derived  title  acquiesced  in  the  building  of  the  rail- 
road on  said  land,  he  could  not  recover. 

It  is  well  settled  in  Missouri  that  ejectment  will  lie 
where  a  railway  company  builds  its  road  over  land  to 
which  it  has  acquired  no  requisite  title  by  condemna- 
tion or  conveyance  or  license,  express  or  implied. 
Walker  v.  JRailroady  57  Mo.  275 ;  Bradley  v.  Railroad^ 
91  Mo.  500. 

And  it  is  equally  well  settled  that  a  party,  who, 
with  full  knowledge,  stands  by  and  permits  a  company 
to  exi)end  large  sums  of  money  in  the  construction  of  a 
raUroad  through  his  land  without  objection,  forfeits  his 
right  of  ejectment.  Kanaga  v.  Railroad^  76  Mo.  207 ; 
Provolt  V.  Railroad^  57  Mo.  267 ;  Master  son  v.  Rail- 
road^ 72  Mo.  343 ;  5  Law.  Rep.  Ann.  183,  and  notes. 
This  right  is  forfeited  by  virtue  of  the  application  of  the 
-doctrine  of  estoppel  as  well  as  the  intervention  of 
public  interests.  Property  in  a  railway  is  peculiar.  A 
railway  may  be  likened  to  a  chain,  which  is  worthless 
with  one  link  out.  The  ejectment  of  the  company  from 
a  mile  or  half  a  mile  of  its  track  almost  wholly  destroys 
the  value  of  the  entire  line.  The  land-owner  knows  this 
and  when  he  stands  by  and  sees  large  sums  of  money 
exi)ended  on  his  land,  and  probably  millions  expended 
in  the  construction  of  the  whole  road,  and  interposes  no 
objection,  every  consideration  of  justice  and  fair  dealing 
requires  that  he  should  not  be  permitted  to  destroy  such 
vast  interests  by  wresting  possession  of  a  part  of  the 
road  from  the  company,  and  thus  severing  its  connec- 
tions. 

And,  again,  ordinarily  the  party  who  obtains  poss^ 
sion  of  land  from  one  who  has  made  valuable  improve- 
ments thereon  can  utilize  such  imin'ovements,  i.  e,j  the 
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improvements  are  as  valuable  to  him  as  the  party  that 
made  them,  and  he  will  be  compelled  to  pay  for  them, 
if  not  made  in  good  faith.  But  not  so  with  a  railroad. 
The  improvement  is  not  only  of  no  value  to  the  land- 
owner, but  is,  in  fac];,  a  ntiisance  till  removed,  Ties 
and  rails  and  culverts  and  embankments  and  cuts  are 
an  actual  injury  for  all  purposes  except  a  railroad,  and, 
hence,  it  would  be  unjust  to  make  the  land-owner  pay 
for  that  which  has  not  enhanced  the  value  of  his  prop- 
erty, but,  on  the  contrary,  has  depreciated  it  for  the^ 
purposes  to  which  he  wishes  to  put  it.  The  ejectment, 
then,  of  a  railway  company  from  a  portion  of  its  road 
operates  as  a  destruction,  not  only  of  the  portion  taken, 
but  of  the  whole  road,  in  a  great  measure.  The  doctrine 
of  estoppel,  therefore,  applies  with  great  force  to  the 
taking  of  property  for  a  railway.  In  such  case  we  can 
pertinently  say  that  he,  who  will  not  speak  when  he 
should,  ought  not  to  be  permitted  to  speak  when  he 
would. 

But,  in  cases  of  railways,  another  principle  is  appli- 
cable. Railways  are,  by  our  constitution,  declared  to 
be  public  highways,  and  railroad  companies  common 
carriers.  They  are  charged  with  a  service  that  is 
public.  A  public  character  is  strongly  impressed  upon 
them  ;  so  strongly  that  courts  exercise  control  over  them 
not  assumed  over  ordinary  citizens,  and  congress  and 
the  legislatures  of  the  various  states  regulate  and  con- 
trol them,  not  only  in  their  freight  and  passenger  rates, 
but  also  in  their  operation  and  management.  The  com- 
merce of  the  country  is  dependent  on  them.  Pactories 
and  elevators  are  erected  along  their  lines.  Vast  busi 
ness  interests  become  involved.  They  carry  the  mails 
of  the  nation.  All  these,  and  more,  demand  that  a  cit- 
izen, who,  with  full  knowledge,  and  without  objection, 
stands  by  until  the  completion  of  the  road,  shall  not  be 
avowed  to  sever  the  line  and  take  property  that  does 
not  enrich  him,  but  makes  the  company  poor  indeed, 
and  paralyzes  the  business  and  prosperity  of  the  i)eople.. 
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Public  policy  enters  as  a  factor  and  controls  the  court* 
The  land-owner  is  not  remediless,  however.  By  per- 
mitting a  railway  corporation  to  occupy  his  land,  he 
does  not  thereby  forfeit  his  right  to  compensation,  and 
this  he  can,  and  ought  to,  have,  if  seasonably  applied 
for.  We  do  not  wish  to  be  understood  as  holding  that 
the  land-owner  should  in  no  case  be  i)ermitted  to  main- 
tain ejectment  against  a  railway  company  after  the 
completion  of  the  road.  In  many  instances  ejectment 
would  be  an  appropriate  and  just  remedy. 

But  we  do  not  think  this  is  one  of  them.  Plaintiff 
lived  on  the  land  at  the  time  the  road  was  built.  That 
he  gave  his  consent  to  the  construction  of  the  road 
through  all  his  land,  as  well  that  not  included  in  his 
deed  as  that  which  was,  there  can  be  no  question.  The 
road  ran  through  land  that  was  then  in  cultivation. 
Plaintiff,  no  doubt,  was  anxious  to  have  the  road  built 
and  encouraged  its  building.  This  appears  from  the 
fact  that  he  gave  the  right  of  way  through  a  large 
portion  of  his  land  in  consideration  of  $1.  Indeed, 
the  inference  is  almost  irresistible  that  he  and  the 
officers  of  the  company  supposed  the  deed  he  executed 
covered  all  the  land  he  owned,  for  it  is  not  probable 
that  they  would  enter  into  a  contract  of  so  many  details 
for  a  portion  of  the  land  only.  A  right  of  way  for  a 
portion  would  be  utterly  valueless  without  the  remain- 
der. At  all  events  plaintiff  must  have  consented  to  the 
construction  of  the  road  through  the  land  not  covered 
by  the  deed,  and,  in  that  event,  he  cannot  revoke  the 
license  thus  granted,  sixteen  years  having  elapsed  after 
the  completion  of  the  road.  It  would  be  inequitable 
and  unjust  to  allow  him  to  do  this. 

We  think  the  fact  that  plaintiff's  interest  in  the 
land  was  subject  to  the  life-estate  of  the  widow  does  not 
materially  alter  the  case.  He  had  a  legal  right  to 
object  to  the  location  of  the  road  over  the  land  in  which 
he  had  a  vested  remainder,  and,  besides  that,  he  had  an 
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adequate  remedy  for  any  injury  to  the  freehold  occur- 
ring during  the  term  of  the  life-tenant.    Elliot  v.  Smilh^ 
2  N,  H.  43();  Chase  v.  Hazleion,  7  N.  H.  171 ;  Ripka 
V.  Sergeant,  7  W.  &  S.  9 ;  Fay  ©.  Brewer^  3  Pick.  203. 
J  udgment  affiimed.     All  concur. 


WiLSOiq^,  Plaintiff  in  Error ^  v.  The  St.  Louis  &  San 
Pkanoisco  Railway  Company  et  aL 


DIVISION  ONE. 


1.  Corporation:  execution  against  non-resident  stockholder: 
notice  :  STATUTE.  Sufficient  notice  required  by  Revised  Statutes, 
1879,  section  736,  to  i^pei-son  sought  to  be  charged  <»i  execution  as 
a  stockholder  of  an  insolvent  corporation  must  be  a  personal  notice 
served  within  this  state. 

3.     : :  :  ,     Such  notice  served  outside  of 


this  state  is  a  nullity,  and  this  would  be  the  case  even  if  expressly 
authorized  by  the  statute. 

3.  Fraotioe :  service  by  publication  only,  effect  of.  Service  of 
process,  by  publication  of  notice  only,  will  give  effect  to  a  proceeding 
only  so  far  as  it  is  one  in  rem. 

4.  Corporation :  judgment  :  stockholder.  A  stockholder  is  not  a 
X>arty  to  a  judgment  against  the  corporation,  and  such  judgment 
will  not  bind  his  individual  property. 

6.  Evidence :  failure  to  testify  :  presumption.  An  unfavorable 
presumption  wiU  not  be  indulged  against  a  defendant  failing  to 
appear  and  testify  on  a  business  matter  in  issue,  where  it  appears 
that  it  was  transacted  through  his  subordinates,  and  that  the 
defendant  was  not  familiar  with  its  details. 

6.  Corporation :  by-laws  :  transfer  of  stock  A  corporate  by-law 
prohibiiing  the  transfer  of  stock  except  by  a  formal  one  on  its 
books  will  not,  in  the  absence  of  a  constitutional  or  statutory 
prohibition,  render  invalid  a  conveyance  by  a  transfer  of  the  stock 
certiiicate. 


: : .  Such  transfer  is  good  against  an  execu- 
tion creditor  of  the  stockholder  who  had  no  notice  of  the  transfer 
when  the  execution  was  levied,  but  was  notified  thereof  before  he 
piurchased  ^e  stock,  at  a  sale  under  the  execution. 
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J^ror  to  St.  Louis  City  Circuit  Court. 

Affirmed. 

Botsford  &  Williams  for  plaintiflf  in  error. 

(1)  Neither  James  nor  Jesse  Seligman,  although 
parties  to  this  suit,  testify  as  a  witness,  either  as  to  the 
alleged  transfer  of  the  stock  or  upon  the  question  of 
partnership,  or  upon  any  other  questioQ  in  the  case. 
It  is  well  settled  in  this  state  that  the  failure  of  a  party 
to  a  suit  to  testify  to  facts  within  his  knowledge,  and 
put  in  issue  in  the  case  by  him,  raises  a  presumption 
against  him.  Baldwin  t?.  Whitcdmhy  71  Mo.  658 ; 
Qoldsby  t>.  Johnson^  82  Mo.  605;  2  Wha?t.  on  Ev.,  sec. 
1266.  ( 2 )  The  holder  of  the  certificate  is  not  the  owner 
of  the  corporate  stock.  Pullman  v.  Upton^  96  U.  S.  828 ; 
Johnson  o.  Case^  99  U.  S.  631 ;  Railroad  v.  Moss^  14 
Beav.  64;  Adderly  v.  Storm,  6  Hill  (N.  Y.)  634; 
Wheelock  v.  Kost^  11  Gush.  (Mass.)  183;  Miller  v.  Ins. 
Co.,  51  Mo.  55 ;  McLaren  v.  Franciscus,  43  Mo.  468 ; 
^sJcine  v.  Lowenstein,  82  Mo.  306 ;  Fowler  v.  Ludwig, 
84  Me.  455 ;  Thompson  on  Stockholders,  ch.  13.  ( 3 )  The 
lower  court  erred  in  holding  that  notice  of  the  trans- 
fer of  the  certificates  at  the  execution  sale  defeated 
plaintiflf 's  title.  Ins.  Co.  v.  Able^  48  Mo.  136  ;  Bank  v. 
Bank,  45  Mo.  513.  (4)  The  St.  Louis  circuit  court 
had  jurisdiction  of  the  motion  for  execution  against  the 
Seligmans,  and  as  stockholders  on  the  notices  of  said 
motion,  personally  served  on  said  Seligmans  in  the  city 
of  New  York,  and  posted  up  in  the  office  of  the  clerk  of 
said  court;  and  the  judgment  of  said  court  awarding 
such  execution  is  valid  and  binding  on  defendants,  and 
cannot  be  collaterally  attacked  in  this  suit.  (5)  The 
pendency  of  this  suit  of  James  and  Jesse  Seligman  against 
the  plaintiflC  and  the  defendant  railway  company  in  the 
United  States  circuit  court  for  the  eastern  district  of 
Missouri,  to  set  aside  and  cancel  the  execution  and  sale 
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of  said  stock,  and  to  enjoin  a  transfer  of  the  same  to 
this  plaintiff  on  the  stock  books  of  the  corporation,  is 
no  bar  to  the  maintenance  of  this  suit.  It  haa  long  been 
settled  by  the  decisions  of  the  federal  courts  that  the 
pendency  of  a  suit  between  the  same  parties  for  the 
same  cause  of  action,  and  seeking  for  the  same  relief  in 
law  or  in  equity  in  the  state  court,  cannot  be  pleaded 
in  abatement  of  a  like  suit  between  the  same  parties  in 
the  federal  courts.  Hanlon  v.  Embrey^  93  U.  S.  648 ; 
Oordon  v.  Geldfoil^  99  U.  S.  168;  Loring  v.  Marshy 
2  Cliff.  (CO.)  311;  Wadlelgh  v,  Veazie,  3  Sumn. 
<C.  C.)  165;  HiigTies  v.  ElsTier,  5  Fed.  Rep.  263; 
Latham  v,  Chaffee,  7  Fed.  Rep.  620. 

James  0.  Broadhead  and  John  O^Day  for  Selig- 
mans. 

( 1 )  The  notice  employed  in  attempting  to  acquire 
jurisdiction  of  the  Seligmans  is  process,  and  could  only 
be  served  within  the  territorial  jurisdiction  of  the  court. 
Oilmore  v.  Byrd,  16  Fla.  410.  The  matter  of  con- 
structive service  of  notice  or  process  is  a  matter  of 
legislative  will,  and  constructive  service  in  any  other 
manner  than  that  designated  by  the  law-making  power 
is  an  absolute  nullity.  Allen  v,  Mfg.  Co.,  72  Mo.  326  ; 
St.  Louis  V.  Ooebel,  32  Mo.  295  ;  Whittlesey's  Practice 
p.  64 ;  Blanton  v.  Jamison,  3  Mo.  62 ;  Schdl  v.  LelanA, 
45  Mo.  293 ;  Smith  v.  Rollins,  25  Mo.  408 ;  Stewart  v. 
Stringer,  41  Mo.  400.  (2)  Process  or  notice  served 
beyond  the  territorial  boundary  of  a  state  on  a  citizen 
of  another  state  does  not  confer  jurisdiction,  and  a 
judgment  rendered  on  such  service  is  void  in  state 
where  rendered.  Pennoyer  v.  Neff,  96  U.  S.  714; 
Baylis  ©.  Railroad,  19  Iowa,  206  ;  Emery  v.  Legro,  63 
Maine,  357 ;  Ross  v.  Buchanan,  13  HI.  55.  A  judgment 
in  personam,  without  service  within  the  territorial 
jurisdiction  of  the  court  rendering  it,  is  void.  Wiley  v. 
Favey,  61  Ind.   467;  Joyce  v.  Whitney^  67  Ind.  650; 
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657.  (3)  A  stockholder  in  a  corporation  is  not  a  party 
to  an  action  brought  by  or  against  such  corporation  in 
-the  sense  that  the  court,  by  acquiring  jurisdiction  over 
the  corporation,  thereby  acquires  jurisdiction  over  the 
person  or  individual  property  of  the  stockholder;  the 
-court  can  only  acquire  jurisdiction  over  the  stockholder 
by  service  of  notice  of  process  upon  him  within  the 
state.  Hardwick  v.  Jones^  65  Mo.  54;  Whitman  v. 
CoXj  26  Me.  335  ;  Bank  v,  Cook^  4  Pick.  405 ;  Adams  v. 
Banky  1  Greenl.  (Me.)  361;  Hannah  v.  Bank,  67  Mo. 
678.  A  stockholder  is  not  liable  as  in  the  case  of  a 
partnership.  Savings  Association  v.  Kellogg,  63  Mo. 
640;  Perry  v.  Turner,  55  Mo.  418.  (4)  A  summary 
proceeding  against  a  stockholder  of  an  insolvent  cor- 
poration in  accordance  with  the  provisions  of  section 
T36,  Revised  Statutes  of  1879,  is  in  the  nature  of  an 
original  action,  the  notice  required  to  be  given  partakes 
of  the  nature  of  original  process,  and  service  of  notice 
l>eyond  the  boundary  of  the  state,  or  by  posting  in  the 
office  of  the  clerk  of  the  court,  will  not  confer  jurisdic- 
tion ;  therefore,  a  judgment  rendered  upon  such  service 
is  void  and  of  no  binding  force  or  effect  in  the  state 
where  rendered  or  elsewhere.  Service  of  notice  on  the 
fltockholder  within  the  territorial  limits  of  the  state  is 
contemplated  by  the  statute.  The  state  has  full  power 
over  the  person  and  property  within  its  jurisdiction, 
but  cannot  extend  its  process  beyond  its  boundaries. 
Howell  V.  Mengelsdorf  &  Co.,  33  Kan.  194,  also  reported 
in  6  Am.  &  Eng.  Corp.  Cases,  p.  413;  Amsbaugh  v. 
Bank,  33  Kan.  100 ;  Rorer  Inter-State  Laws,  22 ;  Free- 
man, Judgments,  sec.  564,  and  authorities  cited  at  page 
417;  Railroad  v.  Weeks,  52  Me.  461.  A  summary 
proceeding  against  a  stockholder  by  motion  is  an 
action,  and  the  stockholder  is  entitled  to  trial  by 
jury.  Bank  v.  Anderson  1  Mo.  244;  Bank  v.  Mfg. 
Co.,  9  Cush.  585.  (5)  The  uncontradicted  evidence 
establishes  that  J.  &  W.  Seligman  &  Co.  were  not  the 
owners  of  the  stock  attempted  to  be  sold,  at  the  time 
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the  same  was  levied  upon,  but  that  the  years  prior 
thereto  had  assigned  the  stock  to  bona  fide  holders,  for 
value,  by  executing  a  blank  assignment  and  power  of 
attorney  indorsed  on  the  back  of  the  stock  ceiUficates. 
This  transfer,  although  not  made  by  an  entry  on  the 
transfer  books  of  the  company,  is  valid  against  subse- 
quent attaching  and  execution  creditors.  4  Am.  & 
Eng.  Railroad  Cases,  pp.  342-3,  and  authorities  there 
cited;  Mames  v.  Wheeler^  19  Pick.  442;  Nesmith  n. 
Bank^  6  Pick.  324  ;  Sargent  '©.  Railroad^  9  Pick.  20 ; 
Sargent  v.  Ins.  Co.j  8  Pick.  90 ;  Bank  v.  Mfg.  Co.^  127 
Mass.  663. 

JE.  D.  Kenna  for  St.  Louis  &  San  Francisco  Rail- 
road Company. 

(1)  Neither  the  laws  of  a  state  nor  the  jurisdic- 
tion of  its  courts  can  extend  beyond  its  territorial 
limits.  A  state  has  complete  jurisdiction  over  persons 
or  property  found  within  its  boundaries,  but  beyond 
them  it  cannot  go,  and  a  personal  judgment  rendered 
against  a  non-resident  who  has  not  been  served  within 
the  state  is  void.  Freeman  on  Void  Judicial  Sales,  sec. 
3 ;  Howell  v.  Mengelsdorfy  33  Kan.  198 ;  Pennoyer  v. 
Neff,  95  U.  S.  714;  Story  on  Conflict  of  Laws,  ch.  2; 
Rorer  on  Inter-State  Law,  ch.  22 ;  Wheaton  on  Inter- 
national Law,  p.  2,  ch.  2;  Smith  V.  McCutcheon^  38  Mo. 
415 ;  Potter's  Dwarris  on  Statutes  &  Constitution,  361 ; 
Denny  v.  AsTiley^  12  Colo.  165;  Cooley,  Const.  Lim. 
[5  Ed.]  499,  600.  (2)  ''The  established  rule  of  construc- 
tion is  that  regulations  as  to  the  transfer  of  stock  on 
the  books  of  the  corporation,  whether  done  under  a 
statute  or  under  the  by-laws  of  the  corporation,  are 
intended  merely  for  the  benefit  and  convenience  of  the 
corporation  itself,  and  such  regulations  it  has  some- 
times been  said  may  even  be  waived  by  the  corporation." 
Bank  v,  Cartwright^  23  Wend.  362 ;  Bank  t).  Zacharie^ 
44  U.  S.  613 ;  Bank  v.  Bichards,  6  Mo.  App.  461 ;  74 
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Mo.  77 ;  Sargent  v.  Railroad^  9  Pick.  205 ;  Johnson  v. 
Laflin,  103  U.  S.  804 ;  Leavitt  v.  FisTier,  4  Duer,  20 ; 
Bank  v.  McElrath,  13  N.  J.  Eq.  21 ;  McNeal  t».  Bank^ 
46  N.  T.  331,  332 ;  Bloom  v.  Hart,  30  La.  Ann.  716, 
717 ;  People  v.  Elmore,  35  Cal.  653 ;  Ins.  Co.  v.  OooU- 
fellow,  9  Mo.  155. 

Sherwood,  P.  J.— On  the  second  day  of  April, 
1883,  in  the  circuit  court  of  the  city  of  St.  Louis,  plain- 
tiff recovered  judgment  against  the  Memphis,  Qarthage 
&  Northwestern  Railroad  Company,  for  $72,799.38; 
and  execution  on  such  judgment  having  been  returned 
unsatisfied,  that  court  on  December  3,  1883,  on  motion 
made  for  that  purpose,  ordered  and  adjudged  that  execu- 
tion issue  against  the  defendants  Seligman,  on  the  date 
last  mentioned.  There  was  no  appearance  to  this  motion 
on  the  part  of  defendants  Seligman,  and  it  is  a  conceded 
fact  that  they  never  have  been  resident  in  this  state,  but 
have  been,  and  still  are,  resident  in  the  city  of  New 
York.  Written  notice  of  the  intended  application  for 
execution  and  copies  of  the  motion  were  served  upon 
said  defendants  at  their  said  residence. 

Under  the  general  execution  thus  issued,  certain 
shares  of  stock,  preferred  and  otherwise  standing  in 
the  names  of  J.  &  W.  Seligman  &  Co.  on  the  stock 
books  of  the  defendant  railway  company,  were  levied 
on  and  sold  on  the  eighteenth  day  of  December,  1883, 
83  the  property  of  the  defendants  Seligman,  plaintiff 
becoming  the  purchaser  on  that  day,  and  he,  thereupon, 
instituted  the  present  proceeding,  which  has  for  its 
object  the  entry  of  a  judgment  and  decree  of  that  court, 
compelling  the  defendant  railway  company  to  place  the 
plaintiff's  name  on  its  transfer  stock-books  as  the 
owner  of  the  shares  of  stock  described  in  the  petition, 
and  to  permit  him  to  exercise  the  usual  rights  incident 
to  such  ownership,  and  to  have  the  right  and  title  of 
the  defendants  Seligman  decreed  to  be  in  plaintiff,  by 
reason  of  his  purchase  aforesaid,  etc. 
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The  circuit  court,  on  the  evidence  adduced  at  the 
hearing,  dismissed  the  petition,  and  the  plaintiff  -comes 
here  on  writ  of  error. 

Other  facts  necessary  and  suflScient  to  an  under- 
standing of  the  cause  will  be  noticed  hereafter,  as 
required. 

I.  It  is  claimed,  in  support  of  the  validity  of  the 
execution  sale,  that  the  service  of  the  notice  and  motion, 
though  made  in  the  state  of  New  York,  and  upon  jper- 
sons  there  resident  and  never  resident  in  this  stat-e,  was 
legal,  and  gave  the  circuit  court  jurisdiction  to  award 
the  execution. 

Section  736,  Revised  Statutes,  1879,  provides:  *'If 
any  execution  shall  have  been  issued  against  any  cor- 
poration, and  there  cannot  be  found  any  property  or 
effects  whereon  to  levy  the  same,  then  such  execution 
may  be  issued  against  any  of  the  stockholders  to  the 
extent  of  the  amount  of  the  unpaid  balance  of  such 
stock  by  him  or  her  owned  ;  provided,  always,  that  no 
execution  shall  issue  against  any  stockholder,  except 
upon  an  order  of  the  court  in  which  the  action,  suit  or 
other  proceeding  shall  have  been  brought  or  instituted, 
made  upon  motion  in  open  court,  after  suflScient  notice 
in  writing  to  the  person  sought  to  be  charged ;  and 
upon  such  motion  such  court  may  order  execution  to 
issue  accordingly ;  and  provided,  further,  that  no  stock- 
holder shall  be  individually  liable  in  any  amount  over 
and  above  the  amount  of  stock  owned." 

It  is  insisted  that  such  service  may  be  had  as  pro- 
vided in  section  3505,  Revised  Statutes,  1879,  which 
reads  this  way :  "  Notices  shall  be  in  writing,  and  shall 
be  served  on  the  party  or  his  attorney,  in  the  manner 
prescribed  in  this  article,  unless  otherwise  provided  by 
law.  The  service  may  be  made  by  delivering  to  the 
party  or  his  attorney  a  copy  of  such  notice,  or  by  leav- 
ing a  copy  at  the  usual  place  of  abode  of  the  party  or 
his  attorney,  with  some  person  over  the  age  of  fifteen 
years,  or  with  the  clerl^  of  the  pai'ty  or  his  attorney." 
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The  next  succeeding  section  ( 3506 )  provides :  **  If  neither 
the  adverse  party  nor  his  attorney  resides  in  this  state, 
such  notice  may  be  put  up  in  the  office  of  the  clerk  of 
the  court  wherein  the  suit  is  pending  or  the  proceedings 
are  intended  to  be  had." 

It  is  plain,  from  these  statutory  provisions,  that  they 
refer,  as  their  terms  would  naturally  import,  to  a  suit 
then  pending  in  a  court  which  has  already  acquired 
jurisdiction  of  the  party  t.)  be  served  with  the  notice ; 
for  the  party  thus  intended  to  be  served  is  spoken  of  in 
section  3506  as  ^^  the  adverse partt/y^^  and  as  having  an 
^"^  attorney ^^^  meaning  an  attorney  of  record.  This  lan- 
guage would  obviously  be  without  meaning  where  as  y^t 
there  is  neither  litigation  nor  adverse  parties,  and,  con- 
sequently, no  attorneys  of  record,  on  whom  notice  could 
be  served.  Thus  it  will  readily  be  seen  that,  if  the 
plaintiflE's  contention  be  correct,  that  this  statute  applies 
to  the  service  of  a  notice  in  an  instance  like  the  present, 
then  a  service  of  such  a  notice  would  be  equally  good, 
as  to  non-residents,  were  it  simply  posted  up  in  the 
clerk's  office  as  provided  in  section  8506.  In  fact,  in 
case  of  a  non-resident  party  with  a  non-resident  attor- 
ney, this  would  be  the  only  method. 

In  the  same  chapter  21  where  section  736  is  found, 
section  751  occurs,  which  provides  that  ''all  notices, 
orders  and  rules  required  to  be  served  in  the  progress 
of  any  cause  shall  be  served  in  like  manner  as 
in  other  civil  cases."  This  section  evidently  refers 
also  to  m^ertoc/^^or^/ notices,  etc., — those  "required  in 
the  progress  of  any  cause," — and  not  to  those  notices, 
etc.,  by  which  the  action  is  begun.  The  statute  in 
question  really  makes  no  provision  for  the  method  of 
the  service  of  notice;  it  merely  requires  "sufficient 
notice  in  writing  to  the  person  sought  to  be  charged.'*'^ 
The  evident  object  of  the  statute  was  to  provide  that 
the  motion  should  be  in  the  nature  of  an  action  at  law, 
and  governed  by  the  usual  incidents  pertaining  thereto  ; 
and,    where   the  statute  requires  notice  without  any 
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qualifications,  personal  notice  must  be  gi\ren.  **The 
doctrine  of  constructive  notice  is  altogether  the  creature 
of  statutory  enactment,  and  has  no  existence  until  it 
receives  legislative  recognition."  Leach  v.  CargiU^  60 
Mo.  316.  But  the  personal  notice  in  this  case,  having 
been  served  outside  of  the  state,  has  not  been  served 
according  to  laxo^  for  the  statute  nowhere  permits  or 
directs  this  sort  of  service,  and,  therefore,  the  notice  in 
question  was  a  nullity ;  because,  wherever  service  is  had 
or  notice  given  with  the  view  of  subsequent  adjudica- 
tion, such  service  or  notice  must  comply  with  statutory 
requirements  in  order  to  possess  any  legal  efficacy. 
Allen  V,  Mfg.  Co.,  72  Mo.  326,  and  cases  cited.  Mere 
notice  of  service,  not  according  to  law,  brings  no  one 
into  court,  nor  does  mere  knowledge  on  the  part  of  the 
party  notified  of  the  pending  proceedings  have  any 
more  valid  effect.  Potioine's  Appeal^  31  Conn.  381 ; 
Smith,  Merc.  Law,  322.  Wherever  proceedings  are 
intended  to  result  in  an  adjudication,  and  such  proceed- 
ings differ  from  the  course  of  the  common  law,  a  strict 
compliance  with  all  material  directions  of  the  statute  is 
essential.  Freem.  Judgm.  [3  Ed.]  sec.  127,  and  cases 
cited.  No  such  compliance  with  the  statute  can  be 
claimed  here. 

II.  It  will  not  be  intended  that  the  statute  author- 
izes such  a  method  of  service  as  that  on  which  plaintiff 
relies;  but  if  the  statute  did^  in  terms^  require  the 
personal  service  of  such  notice  outside  of  the  state  on  a 
non-resident  in  order  to  the  rendition  of  a  personal 
judgment,  or  its  equivalent,  on  a  money  demand,  such 
statute  would  be  wholly  void  as  to  such  Bxtra-terri- 
torial  service.  It  scarcely  requires  to  be  stated  that  this 
position  is  sustained  by  abundant  authority ;  indeed, 
it  seems  to  be  questioned  by  none.  On  this  point 
Judge  CooLEY,  after  speaking  of  the  validity  of  substi- 
tuted service  by  publication,  eto.,  says:  "But  such 
notice  is  restricted  in  its  legal  effect,  and  cannot  be 
made  available   for  ^   purposes.    It  wiU  enable  the 
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court  to  give  effect  to  the  proceeding  so  far  as  it  is  one 
in  rem,  bat  when  the  res  is  disposed  of  the  authority  of 
the  court  ceases.  The  statute  may  give  it  effect  so  far 
as  the  subject-matter  of  the  proceeding  is  within  the 
limits,  and,  therefore,  under  the  control  of  the  state ;  but 
the  notice  cannot  be  made  to  stand  in  the  place  of 
process,  so  as  to  subject  the  defendant  to  a  valid  judg- 
ment against  him  personally.  In  attachment  proceed- 
ings the  published  notice  may  be  suflBlcient  to  enable  the 
plaintiff  to  obtain  a  judgment  which  he  can  enforce  by 
sale  of  the  property  attached,  but  for  any  other  purpose 
such  judgment  would  be  ineffectual.  The  defendant 
could  not  be  followed  into  another  state  or  country,  and 
there  have  recovery  against  him  upon  the  judgment  as 
an  established  demand.  The  fact  that  process  was  not 
personally  served  is  a  conclusive  objection  to  the  judg- 
ment as  a  personal  claim,  unless  the  defendant  caused 
his  appearance  to  be  entered  in  the  attachment  proceed-  - 
ings.  Where  a  party  has  property  in  a  state,  and 
resides  elsewhere,  his  property  is  justly  subject  to  all 
valid  claims  that  may  exist  against  him  there;  but, 
beyond  this,  due  process  of  law  would  require  appear- 
ance or  personal  service  before  the  defendant  could  be 
personally  bound  by  any  judgment  rendered."  Cooley, 
Const.  Idm.  [6  Ed.]  500,  601,  and  cases  cited.  See,  also, 
Town  of  Pana  v.  Bowler^  12  Am.  &  Eng.  R.  R.  Cases, 
676;  BrooJcUn  «.  Ins,  Co,,  99  U.  S.  362;  Pennoyer  v. 
JVeffy  95  U.  S.  7J4;  Sim  v.  Frank,  25  111.  125  ;  Story, 
Confl.  Law,  sec.  646,  et  seq. 

*'The  tribunals  of  one  state  have  no  jurisdiction 
over  the  persons  of  other  states,  unless  found  within 
their  territorial  limits ;  they  cannot  extend  their  process 
into  other  states,  and  any  attempt  of  the  kind  would  be 
treated  in  every  other  forum  as  an  act  of  usurpation, 
without  any  binding  efllcacy.  'The  authority  of  every 
judicial  tribunal,  and  the  obligation  to  obey  it,'  says 
B urge  in  his  Commentaries,   'are  circumscribed  by  the 
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limits  of   the  territory  in  which  it  is  established,' '' 
Oalpin  V.  Page,  18  Wall.  loc.  cit,  367. 

Judge  Story  says:  "Considered  in  an  interna- 
tional point  of  view,  jurisdiction  to  be  rightfully  exer- 
cised must  be  founded  either  upon  the  person  being 
within  the  territory,  or  upon  the  thing  being  within 
the  territory;  for  otherwise  there  can  be  no  sover- 
eignty exerted,  upon  the  known  maxim,  ^Exlra 
territoriumjus  dicenti  impune  nonparetur.^  *  *  * 
On  the  other  hand,  no  sovereignty  can  extend  it«  pro- 
cess beyond  its  own  territorial  limits  to  subject  either 
persons  or  property  to  its  judicial  decisions.  Every 
exertion  of  authority  of  this  sort  beyond  this  limit  is  a 
mere  nullity,  and  incapable  of  binding  such  persons  or 
property  in  any  other  tribunals.  This  subject,  however, 
deserves  a  more  exact  consideration."  Story,  Confl. 
Laws,  sec.  539. 

Drake  says:  "But  where  no  process  is  served  on 
the  defendant,  nor  property  attahed,  nor  garnishee 
charged,  nor  appearance  entered,  a  judgment  against 
the  defendant,  based  on  a  publication  of  the  pendency 
of  the  suit,  will  be  void,  and  may  be  impeached  collat- 
erally or  otherwise,  and  forms  no  bar  to  a  recovery 
sought  in  opposition  to  it,  nor  any  foundation  for  a 
title  claimed  under  it ,  notwithstanding  the  statute  laws 
of  the  state  expressly  authorize  a  judgment  to  be  ren- 
dered against  a  defendant  under  such  circumstances. 
In  cases  of  this  description,  while  a  levy  on  property 
would  justify  the  exercise  of  jurisdiction,  and  the  gar- 
nishment of  one  indebted  to  the  defendant  would  be 
regarded,  pro  hac  vice,  as  equivalent  to  a  levy,  yet  the 
indebtedness  of  the  garnishee  must  be  shown;  and  a 
judgment  rendered  against  a  garnishee  who  does  not 
appear  and  answer,  and  against  whom  in  such  case  the 
statute  authorizes  judgment  to  be  rendered  for  the 
whole  amount  of  the  judgment  against  the  defendant, 
without  proof  of  his  indebtdness  to  the  defendant^  will 
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not  sustain  the  jurisdiction."  Drake,  Attach.  [6  Ed.] 
sec.  449. 

'*  Even  if  a  state  has  passed  a  statute  authorizing 
its  courts  to  take  jurisdiction  of  personal  actions  against 
debtors  or  others  who  cannot  be  reached  by  process,  or 
of  property  actions,  when  the  property  cannot  be  seized, 
actually  or  constructively ;  and  if  the  courts  proceed 
accordingly,  and  render  judgments,  such  judgments  are 
not  to  be  regarded  by  the  courts  of  other  states,  nor  by 
federal  courts  sitting  within  the  state,  nor  by  courts  of 
the  state  itself,  for  the  reason  that  no  stat^  can  exer- 
cise power  beyond  its  bounds,  nor  conclude  persons  or 
property  beyond  them.  Such  statutes  have  been  passed, 
such  power  has  been  assumed  and  exercised,  in  more 
than  one  state,  though  very  rarely.  Courts  have  been 
thus  nominally  authorized  to  take  cognizance  of  per- 
sonal actions  against  non-residents,  after  publication  of 
notice,  without  personal  summons,  personal  appear- 
ances or  attachment  of  property ;  but  the  supreme 
court  of  the  United  States  has  decided  such  proceedings 
under  such  a  statute  to  be  jurisdictionless,  null  and 
void."     Waples,  Attach.  339. 

In  Smith  v.  McOutclien^  38  Mo.  416,  a  judgment  in 
personam  for  a  debt  was  rendered  upon  a  mere  order 
of  publication,  and  such  judgment  was  held  absolutely 
void,  and  that  a  party  summoned  as  a  garnishee  upon 
such  judgment  could  defend  and  show  the  invalidity 
of  such  judgment  by  reason  of  want  of  jurisdiction  in 
the  court  to  render  it.  To  the  same  effect,  see,  also, 
Latimer  t>.  Railroad^  43  Mo.  105,  and  numerous  other 
authorities  cited  by  defendants. 

III.  And  it  is  entirely  immaterial  what  is  the 
means  or  method  pointed  out  by  the  statute,  or  used  in 
this  instance,  to  acquire  jurisdiction  of  the  defendants 
Seligman — whether  by  writ  or  notice,  it  is  properly 
denominated  ''process^  6  Com.  Dig.,  p.  93;  And. 
Law  Diet.,  tit.  '"process j"*^  Dwiglit  v.  Merriii^  18 
Blatchf.  306 ;  Paper  Co.  v.  Paper  Co.,  19  Fed.  Rep.  252. 
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If  process,  then  the  necessity  for  such  process  being 
served  in  the  method  prescribed  by  law,  and  that  such 
law  and  that  such  method  does  not  attempt  to  extend 
jurisdiction  beyond  the  proper  territorial  limits,  is 
obvious.  See  18  Blatchf.  and  19  Fed.  Rep.,  supra,  as 
well  as  former  authorities.  The  process  in  this  cause, 
being  unknown  to  the  law,  as  to  it«  method  of  service, 
and  as  to  its  extra-teriitorial  operation,  if  that  method 
were  otherwise  legal,  must  be  held  as  no  process  at  all. 
See  18  Blatchf.  and  19  Fed.  Rep.,  supra.  Every  sub- 
sequent step  dependent  thereon  must,  therefore,  be 
deemed  void.  In  concluding  this  paragraph,  it  may  be 
remarked  that  section  736  requires  "suflBcient  notice 
in  writing  to  the  person  sought  to  he  charged.^^  In 
England,  from  whence  that  section  was  derived,  it  was 
held,  prior  to  our  statute*  being  amended  so  as  to  be 
a  copy  of  the  English  law,  that  such  notice  must  be 
personal.  Railroad  t).  Railroad,  L.  R.  2  C.  P.  16 ; 
Edwards  v.  Railroad,  1  C.  B.  (N.  S.)  409.  Under  the 
operation  of  a  familiar  principle,  this  construction  of 
the  statute  followed  and  attended  its  adoption  in  this 
state.  Skrainka  v.  Allen,  76  Mo.  384 ;  SJcouten  v.  Wood, 
57  Mo.  380.  But,  for  reasons  already  given,  such  service  * 
though  personal  was  valueless,  because  made  outside  of 
our  jurisdiction. 

IV.  Nor  is  this  case  unfavorably  altered  for  the 
defendants  Seligman,  because  they  are  charged  with 
being  stockholders  in  the  corporation  against  which  the 
plaintiff  recovered  judgment.  A  stockholder  is  not,  in 
any  sense,  a  party  to  the  judgment  rendered  against  a 
corporation  to  which  he  may  belong,  nor  does  such 
judgment  bind  his  property.  HardwicJc  v.  Jones,  65 
Mo.  64 ;  Hannah  v.  Bank,  67  Mo.  678 ;  Barclay  v.  Ins. 
Co,,  26  Mo.  490  ;  Whitman  v.  Cox,  26  Me.  336  ;  Bank  v. 
Cook,  4  Pick.  405 ;  Adams  v.  Bank,  1  Greenl.  ( Me.)  362. 
In  Blackman  v.  Railroad,  it  was  ruled  that,  upon  a 
corporation  being  sued,  a  stockholder  is  not  a  party  to 
the  action,  and  not  before  the  court.    68  Ga.  189.    And 
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in  England,  in  Hitchings  v.  Railroad^  in  re  Emery ^  20 
L.  J.  C.  P.  31,  where  the  proceeding  was  on  the  English 
statute  already  referred  to  by  motion  for  judgment 
against  a  debtor  of  the  corporation,  Maule,  J.,  says,  in 
referring  to  a  former  case  :  ^'  In  that  case  it  was  held 
that  the  facts  must  be  suggested  upon  the  record.  This 
is  an  attempt  to  charge  a  person  in  execution  who  is  not 
a  party  on  the  record.  [  The  principle  of  those  decis- 
ions is  that  the  party  should  have  some  opportunity  for 
having  the  matter  tried  by  a  jury  and  bringing  a  writ 
of  error  if  necessary.]  And,  though  the  acts  say  that 
execution  shall  issue,  they  mean  after  the  proper  stages 
have  been  taken  to  make  the  person  intended  to  be 
charged  a  party  to  the  record."  This  ruling  was  made 
in  1850. 

Accepting  these  authorities  as  the  correct  guide, 
any  proceeding  against  the  stockholders  subsequent  to 
the  judgment  rendered  against  the  corporation  must  be 
regarded  as  an  original  and  independent  proceeding^ 
as  much  so  as  is  garnishment  process  against  a  mere 
stranger  to  the  record.  But  unless  the  service  upon 
the  garnishee  be  valid  in  form,  and  be  served  within  the 
jurisdiction  rendering  the  judgment,  such  judgment 
when  rendered  will  not  bind  him.  Norvell  v.  Porter^ 
62  Mo.  309;  Drake,  Attach.  [6  Ed.]  sec.  4c5ld;  Thomp- 
son,  Liability  Stockholders,  sees.  357,  359.  And  in 
ordQr  to  bind  a  stockholder  in  a  corporation  who  is  the 
debtor  of  such  corporation,  he  must  be  subject  to  the 
process  of  the  court  by  being  found  and  served  within 
its  jurisdiction,  and  there  sued  just  as  a  garnishee  by 
having  the  garnishment  process  served  upon  him. 
Garnishment  process  is  held  to  be  a  suit.  Drake, 
Attach.,  sec.  452  ;  Meintsv,  Rail  Mill  Co,,  89  111.  48. 

The  process  against  the  defendant  Seligmans  was 
in  substance  and  effect  a  process  of  garnishment^  since 
it  sought  to  appropriate  to  the  demand  of  the  plaintiff 
whatever  debt  they  might  owe  to  the  judgment  debtor, 
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the  corporation.  Drake,  Attach.,  sec.  452;  Waples  on 
Attach.  342-5. 

There  are,  indeed,  strongly  resemblant  features 
between  process  which  summons  lor  judgment  a  stock- 
holder and  process  which  summons  for  a  like  purpose 
an  ordinary  party  as  garnishee.  In  either  case,  not- 
withstanding the  proceeding  is  sometimes  said  to  be 
auxiliary  to  the  main  one,  yet,  in  both,  the  movement 
against  the  stockholder  as  well  as  the  garnishee  is  an 
independent  and  original  action,  and  so  this  court  has 
treated  it  in  regard  to  stockholders.  Erskine  v.  Loew- 
enstein,  82  Mo.  301 ;  Slate  ex  rel.  v,  St.  Louis  Court  of 
Appeals,  87  Mo.  374.  In  which  latter  case  it  was  ruled 
that  a  ''motion  for  execution  against  a  stockholder 
should  be  treated  as  a  part  of  the  record  without  being 
copied  into  the  bill  of  exceptions."  This  ruling  is 
alone  consistent  with  the  theory  that  such  motions 
occupy  a  different  plane  from  those  motions  which  are 
interlocutory  in  their  nature,  and  can  only  become  a 
part  of  the  record  by  being  preserved  in  the  bill  of 
exceptions.  In  the  former  case  it  was  held  that  a 
motion  for  execution  was  in  the  nature  of  a  suit  in 
equity  at  common  law  to  reach  assets  in  the  hands  of 
the  stockholder. 

Any  process,  whetJier  notice,  writ  or  motion,  which 
when  served  upon  a  party  wilj  have  the  effect  to  author- 
ize an  order -or  judgment  in  personam  against  him, 
upon  the  rendition  of  which  a  general  execution  may 
issue  leviable  on  all  the  property  in  the  state  of  which 
he  may  be  possessed,  cannot  be  regarded  in  any  other 
light,  so  far  as  that  party  is  concerned,  than  as  an 
independent  proceeding.  Were  such  a  party  sued  in 
another  form  of  action,  no  doubt  could  be  entertained 
of  the  necessity  for  notice,  proper  in  form  and  substance, 
and  served  within  the  proper  jurisdiction  in  order  to  its 
validity.  But  in  a  summary  proceeding  under  the 
statute,  there  are  the  same  personal  issues  to  try,  to-wit, 
whether  the  i^erson  sought  to  be  charged  is  indeed  a 
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Stockholder,  and  if  he  is  indeed  indebted  to  the  insol- 
vent corporation,  and  the  same  necessity  for  the  observ- 
ance of  all  the  essentials  necessary  to  the  arrival  at  a 
correct  conclusion,  and  in  the  end  there  is  the  same 
personal  judgment  to  be  entered  if  the  proceedings  are 
successfuL 

No  substantial  distinction  can,  therefore,  be  taken 
between  the  incidents  which  naturally  accompany  ser- 
vice of  process  in  the  two  cases  ;  whatever  cause  would 
invalidate  the  service  of  process  in  one  instance  would 
do  so  in  the  other ,  in  either  case  the  proper  service  of 
the  process  in  all  respects  is  essential  to  the  jurisdiction 
of  the  court,  and  essential,  also,  in  that  it  must  meet 
the  constitutional  mandate  respecting  due  process  of 
law.  The  law  regards  the  substance  of  things,  not  their 
shadows. 

This  is  the  view  taken  in  Kansas  on  a  statute  which 
is  virtually  a  copy  of  section  736,  and  there  it  was  held 
that  such  a  motion  partakes  of  the  nature  of  original 
process,  and  that,  if  served  on  a  stockholder  in  Chicago, 
such  service  is  invalid,  and  the  i)arty  defendant 
may  appear  specially,  and  have  the  resultant  order 
vacated.  Howell  v.  Manglesdorf^  33  Kan.  194.  In 
that  case,  the  following  apt  quotation  is  approvingly 
made:  ''Where  the  object  of  the  action  is  to  obtain  a 
jud^pnent  against  the  defendant  upon  which  an  execu- 
tion may  issue,  to  be  levied  generally  of  his  goods  and 
chattels,  or  of  his  property,  personal,  real  and  mixed, 
it  is  necessary  at  common  law  that  there  should  be  a 
personal  notice,  citation,  summons  or  subpoena,  or  that 
the  defendant  should  voluntarily  appear  to  the  action. 
In  cases  of  this  character,  such  notice  or  appearance  is 
indispensable  to  the  jurisdiction  of  the  court."  Wade, 
Law  Notice,  sec.  1137. 

Various  citations,  which  either  directly  or  by  nec- 
essary implication  support  the  conclusions  announced 
in  the  case  just  cited,  will  be  found  collated  by  the 
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industry  of  counsel  for  defendants.  Being  well  satisfied 
of  the  invalidity  of  the  service  of  process  in  this  case  on 
the  different  grounds,  constitutional  and  otherwise, 
already  stated,  it  is  deemed  unnecessary  to  discuss  in 
detail  the  authorities  cited  in  opposition  to  these  views ; 
none  of  them,  however,  it  is  thought,  will  be  found  on 
careful  examination  to  announce  a  doctrine  materially 
at  variance  with  what  has  already  been  advance, 
9,nd,  if  they  did,  we  should  not  be  inclined  to  follow 
them. 

But  it  may  be  said  in  concluding  the  discussion  on 
this  point  that  if,  as  already  seen  from  the  authorities 
cited,  it  is  beyond  the  power  of  the  legislature  of  a  state 
to  extend,  even  by  express  statutory  enactment,  the 
jurisdiction  of  its  courts,  or  to  lengthen  the  reach  of 
their  process,  then  most  certainly  it  would  be  whoUy 
beyond  the  power  of  parties,  by  any  contract  made,  or 
consent  given  by  them  to  have  a  similar  jurisdictional 
effect :  an  effect  entirely  beyond  the  power  of  the  legis- 
lature to  authorize ;  an  effect  which,  once  admitted, 
would  immediately  wipe  out,  not  only  state  boundaries 
and  constitutional  provisions,  but  be  limited  alone  by 
the  boundaries  of  the  habitable  globe;  for  thus  far, 
upon  such  a  theory,  would  jurisdiction  extend  and  pro- 
cess run.  The  base  for  such  a  theory  of  the  law,  it 
must  be  confessed,  would  be  quite  simple:  First. 
Given  a  contract  made  in  any  state,  by  a  non-resident 
thereof;  second^  imply  a  contract,  based  upon  the 
former,  of  submission  to  any  jurisdiction  the  state 
where  the  contract  is  made  may  choose  to  have  her 
courts  assume  over  such  contracting  party  or  which  such 
courts  may  assume,  and  the  jurisdictional  formula  is 
complete. 

V.  Judge  Thayer,  before  whom  this  cause  was 
heard,  found  from  the  evidence  that  the  defendants 
Seligman  were  not  the  owners  of  the  stock  in  contro- 
versy at  the  time  of  the  levy  thereon,  but  that  the  same 
had  been  transferred  prior  thereto.     After  reading  the 
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evidence  preserved  in  the  record,  we  have  reached  the 
same  conclusion,  and  it  would  serve  no  useful  purpose 
to  set  out  the  evidence  in  detail.  On  •  this  point 
it  seems  uncontradicted.  It  is  said,  however,  that 
the  fact  that  the  individual  defendants  to  this  pro- 
ceeding failed  to  come  upon  the  witness  stand,  and 
testify  as  to  the  transfer  of  the  stock  in  question,  is 
prejudicial  to  their  cause ;  and  Baldwin  v.  Whitcomhy 
71  Mo.  658,  and  Ooldsby  v.  Johnson^  82  Mo.  605,  are 
cited  as  showiu;;  that  from  such  failure  unfavorable 
presumptions  would  be  indulged  against  them.  But  in 
this  case  there  is  no  foundation  laid  for  such' presump- 
tions, because  it  clearly  appears  that  the  business  of 
such  defendants  was  transacted  through  their  subordi- 
nates, with  the  details  of  which  business  they  evidently 
were  entirely  unfamiliar. 

VI.  The  next  point  for  discussion  is  whether  the 
plaintiff  acquired  any  title  to  the  stock  in  question  by 
reason  of  his  purchase  at  the  execution  sale.  It  is 
insisted  on  his  behalf  that  he  acquired  a  good  title  by 
reason  of  his  purchase,  and  in  this  connection  certain  con- 
stitutional and  statutory  provisions  are  relied  upon,  as 
well  as  certain  by-laws  of  the  defendant  corporation. 

The  constitutional  provision,  article  12,  section  15, 
is  the  following:  "Every  railroad  or  other  corpora- 
tion organized  or  doing  business  in  this  state,  under 
the  laws  or  authority  thereof,  shall  have  and  maintain 
a  public  office  or  place  in  this  state  for  the  transaction 
ot  its  business,  where  transfers  of  stock  shall  be  made, 
and  where  shall  be  kept  for  public  inspection  books  in 
which  shall  be  recorded  the  amount  of  capital  stock 
subscribed,  the  names  of  the  owners  of  the  stock,  the 
amounts  owned  by  them  respectively,  the  amount  of 
stock  paid,  and  by  whom,  the  transfer  of  said  stock, 
with  the  date  of  transfer,  the  amount  of  its  assets  and 
liabilities  and  th^^  names  and  places  of  residence  of  its 
officers.    *    *    *'' 
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The  statutory  provisions,  except  as  already  quoted, 
are  these  ( R.  S.  l679,  ch.  21 ) : 

**Sec.  706.  Every  corporation,  as  such,  has  power: 
*  *  *  Sixthy  to  make  by-laws  not  inconsistent  with 
existing  laws,     *     *     *     for  the  transfer  of  its  stock. 

**Sec.  714.  *  *  *  In  all  cases  where  the  right 
to  vote  upon  any  share  or  shares  of  the  stock  in  any 
incorporated  company  shall  be  questioned,  it  shall  be 
the  duty  of  the  inspectors  to  require  the  transfer  books 
of  such  corporation  as  evidence  of  stock  held  in  such 
corporation,  and  all  shares  that  may  appear  standing 
thereon  in  the  name  of  any  person  or  i)ersons  shall  be 
voted  upon  by  such  person  or  persons  directly  by  them- 
selves or  by  proxy. 

"Sec.  716.  At  every  election  of  directors  the  trans- 
fer books  of  the  corporation  shall  be  produced  to  t-est 
the  qualifications  of  the  voters ;  and  no  person  shall  be 
admitted  to  vote,  directly  or  by  proxy,  except  those  in 
whose  names  the  shares  of  the  stock  of  the  corporation 
shall  stand  on  such  books,  and  shall  have  so  stood  for  at 
least  thirty  days  previous  to  the  election." 

"Sec.  720.  Every  such  corporation  shall  keep  a 
book  in  which  the  transfer  of  shares  of  its  stock  shall 
be  registered,  and  another  book  containing  the  names  of 
its  stockholders,  which  book  shall  at  all  times,  during 
the  usual  hours  of  business,  for  thirty  days  previous  to 
an  election  of  directors,  be  open  to  the  examination  of 
the  stockholders." 

"  Sec.  737.  The  clerk  or  other  officer  having  charge 
of  the  books  of  any  corporation,  on  demand  of  any  offi- 
cer holding  any  execution  against  the  same,  shall  furnish 
the  officer  with  the  names,  places  of  residence,  so  far  as 
to  him  known,  and  the  amount  of  liability,  of  every 
person  liable  as  aforesaid." 

"  Sec.  739.  The  stock  of  every  company  formed 
under  this  act  shall  be  deemed  personal  estate,  and 
shall  be  transferable  in  the  manner  prescribed  by  th^ 
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by-laws  of  the  company ;  but  no  shares  shall  be  trans- 
ferred until  all  previous  calls  thereon  shall  have  been 
fully  paid." 

''Sec.  841.  Every  railroad  "company,  incorporated 
or  doing  business  in  this  state,  *  *  *  shall  *  *  * 
annually  *  *  *  on  or  before  the  first  day  of  August, 
transmit  to  the  office  of  the  railroad  commissioners  a 
full  and  true  statement,  under  oath  of  the  proper  officers, 
of  said  corporation,  of  the  aflfairs  of  the  cori)ora- 
tiori,  as  the  same  existed  on  the  first  day  of  the  preced- 
ing July,  specifying:  Firsts  the  amount  of  capital 
stock  subscribed,  the  number  of  shares,  and  the  par 
value  thereof ;  second^  the  names  of  the  owners  of  its 
stock,  the  amount  owned  by  them  respectively,  and  the 
residence  of  each  stockholder,  as  far  as  known." 

"R.  S.  1879,  ch.  32,  sec.  2354.  The  following  prop- 
erty shall  be  liable  to  be  seized  and  sold  upon  attach- 
ment and  execution  issued  from  any  court  of  record : 
*  *  *  Second^  all  the  rights  and  shares  in  the  stock 
of  any  bank,  insurance  company  or  other  corporation, 

"Sec.  2363.  When  an  execution  shall  be  issued 
against  any  person  being  the  owner  of  any  shares  or 
stock  in  any  bank,  insurance  company  or  other  corpor- 
ation, it  shall  be  the  duty  of  the  cashier,  secretary  or 
chief  clerk  of  such  bank,  insurance  company  or  other 
corporation,  upon  the  request  of  the  officer  having  such 
execution,  to  furnish  him  a  certificate,  under  his  hand, 
stating  the  number  of  rights  or  shares  the  defendant 
holds  in  the  stock  of  such  bank,  company  or  corporation 
with  the  incumbrance  thereon. 

"Sec.  2364.  The  officer,  upon  obtaining  such  infor- 
mation, or  in  any  other  manner,  may  make  a  levy  of 
such  execution  on  such  rights  or  shares  by  leaving  a 
true  copy  of  such  writ  with  the  cashier,  secretary  or 
chief  clerk ;  and,  if  there  be  no  such  officer,  then  with 
some  other  officer  of  such  bank,  company  or  coi*pora- 
tioU}  with  an  attested  certificate  by  the  uilicer  xuakin; 
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the  levy  that  he  levies  upon  and  takes  such  rights  and 
shares  to  satisfy  such  execution." 

Section  2370  provides  that  ten  days'  notice  of  time, 
terms  and  place  of  sale  are  to  be  given  by  the  officer 
holding  the  execution. 

''Sec.  2391.  When  any  rights  or  shares  of  stock 
in  any  bank,  company  or  corporation  shall  be  sold,  the 
.  officer  making  such  sale  shall  execute  an  instrument  in 
writing,  reciting  the  sale  and  payment  of  the  considera- 
tion, and  conveying  to  the  purchaser  such  rights  and 
shares ;  and  shall  also  leave  with  the  cashier,  secretary 
or  chief  clerk,  or  if  there  be  none,  with  any  other  officer 
of  such  bank,  corporation  or  company,  a  copy  of  the 
execution  and  his  return  thereon ;  and  the  purchaser 
shall  thereupon  be  entitled  to  all  dividends  and  stock 
and  to  the  same  privileges  as  a  member  of  such  com- 
pany or  corporation  as  such  debtor  was  entitled  to." 

The  by-laws  of  defendant  corporation,  relating  to 
the  transfer  of  its  capital  stock  in  force  at  the  time  oi 
the  levy  and  sale  of  the  stock  in  controversy,  are  af 
follows : 

"Art.  3,  sec.  6.  At  every  election  of  directors  the 
transfer  books  of  the  corporation  shall  be  produced  to 
test  the  qualification  of  the  voters  ;  and  no  person  shall 
be  admitted  to  vote,  directly  or  by  proxy,  except  those 
in  whose  names  the  shares  of  the  stock  of  the  corpora- 
tion shall  stand  on  such  books,  and  shall  have  so  stood 
for  at  least  thirty  days  previous  to  the  election." 

"Art.  12,  sec.  2.  No  transfer  of  stock  shall  be 
allowed  except  by  stockholders  in  person,  or  by  a 
properly  constituted  attorney,  whose  power  shall  be 
duly  executed  and  filed  with  rhe  company. 

"Sec.  3.  At  the  time  of  the  transfer  of  any  stock 
the  old  certificates  shall  be  surrendered  and  canceled 
before  new  certificates  are  issued  therefor." 

Under  these  provisions  plaintiff  claims  that  the 
stock  books  of  the  defendant  corpomtion,  showing  the 
defeudanta  Seligman  to  be  the  owners  of  the  stock  in 
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question,  at  the  time  of  the  levy  of  execution  on  such 
shares,  that  such  ownership  was  to  be  determined  alone 
by  such  books,  and  that,  in  consequence,  the  plaintiff 
acquired  a  good  title  by  his  purchase. 

It  is  evident  that  the  constitution  makes  no  inhibi- 
tion on  the  transfer  of  the  stock  of  a  corporation  in  other 
modes  than  the  formal  one  upon  its  books,  nor  does  the 
statute  prohibit  the  usual  method  of  transfer,  to-wit,  by 
the  tranrfer  of  the  certificate.  The  by-laws,  it  seems  in 
this  instance,  make  such  prohibition ;  but  the  general 
current  of  authority  admits  the  validity  of  transfers 
made  outside  of  the  books  of  the  corporation,  some 
adjudications  holding  that  such  transfer,  though  not 
recorded  on  the  books,  passes  the  legal  title ;  and  it  is 
generally  held  that  such  regulations  made  in  the  by-laws 
are  made  for  the  benefit,  protection  and  convenience  of 
the  corporation  itself,  and  not  for  third  parties,  and 
that  they  do  not  incapacitate  the  stockholder  from 
parting  with  his  interest,  and  that  his  assignment, 
though  not  on  the  books,  passes  his  entire  title  to  the 
stock.  This  i-uling  appears  to  be  in  accordance  with  a 
custom  generally  if  not  universally  prevalent  in  the 
commercial  world ;  a  custom  which  should  not  be  lightly 
disturbed  by  the  courts. 

There  is  much  authority  also  for  saying  that  such 
transfers  are  good,  even  as  against  attaching  or  execu- 
tion creditors,  such  creditors  being  held  to  obtain  only 
such  title  as  the  debtor  had  at  the  time  of  the  levy.  In 
Bank  v,  Richards,  6  Mo.  App.  454,  afterwards  approved 
by  this  court,  74  Mo.  77,  it  was  held  that  an  attaching 
creditor  cannot  prevail  against  a  prior  bona  fide  pur- 
chaser whose  purchase  has  not  been  entered  on  the 
books,  although  such  transfer  was  unknown  to  the 
creditor  at  the  time  the  attachment  was  levied,  though 
the  attaching  creditor  at  the  time  of  his  purchase 
became  aware  of  the  transfer,  and  it  was  ruled  in  that 
case  that  the  unregistered  purchaser  had  the  superior 
•equity,  and  spvpral  ca^sea  in  this  court  were  approvingly 
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cited.  Ins,  Co.  v.  Ooodfellow^  9  Mo.  150;  Chouteau 
Springs  Co.  v.  Harris,  20  Mo.  382 ;  Ins.  &  Trust  Co.  t. 
Able,  48  Mo.  136 ;  Moore  v.  Bank,  52  Mo.  379.  Numer- 
ous authorities  cited  by  counsel  for  the  defendants  sup- 
port the  same  conclusion. 

That  ruling  is  also  well  supported  by  analogous 
rulings  respecting  a  levy  on  real  estate  where  thete  is 
an  unrecorded  deed,  but  which  is  put  to  record  prior  to 
the  execution  sale,  and  where  it  is  held  that  such  deed 
will  prevail  over  any  supposed  title  acquired  at  such 
sale.  Davis  v.  Ownshy,  14  Mo.  170;  Black  v.  Long, 
60  Mo.  181 ;  Crow  v.  Drace,  61  Mo.  225. 

Here,  though  it  be  granted  that  the  plaintiff  had  no 
notice  at  the  time  the  execution  was  levied,  yet  this 
was  not  the  case  at  the  time. of  his  purchase  when  he 
was  duly  notified.  In  these  circumstances  he  cannot 
justly  lay  claim  to  being  a  bona  fide  purchaser  as 
against  the  unregistered  shareholders  who  hold  the  out- 
standing certificates  ;  and  such  outstanding  certificates 
being  [in  the  hands  of  prior  purchasers,  who  also  hold 
powers  of  attorney  from  the  registered  shareholders  to 
execute  written  transfers  on  the  books  of  the  defend- 
ant corporation,  constitute  a  valid  ground  for  that 
corporation  to  defend  this  action ;  for  otherwise  that 
corporation  might  incur  a  double  liability. 

The  considerations  aforesaid  lead  to  an  afiirmance 
of  the  judgment,  and  it  is  so  ordered. 

Black  and  Brace,  JJ.,  concur  in  all  that  has  been 
said ;  Barclay,  J.,  concurs  in  pamgraphs  6  and  6,  and 
?xpresses  no  opinion  on  the  other  points. 
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The  State  v.  Campbell,  Appellant 


DIVISION  TWO. 


1.  Griminal  Law:  grand  larceny:  bufpicienot  op  evidence. 
Evidence  that  the  defendant,  claiming  to  have  purchased  a  stray 
cow  that  had  been  taken  up  and  advertised  by  another,  drove  the 
same  into  her  lot,  and  the  testimony  of  the  alleged  vendor  that  he 
had  not  made  the  sale,  are  sufficient  to  support  a  verdict  finding 
her  guilty  of  grand  larceny. 

2.     : .    An  instruction  condemned  as  being  too  abstract. 

Appeal  from   Barry  Circuit    Court. — ^Hon.    Joseph 
Cravens,  Judge. 

Reversed  and  remanded. 

W.  Cloud  and  F,  D.  Steele  for  appellant. 

( 1 )  There  was  no  evidence  to  show  that  the  cow 
was  ever  stolen  by  anyone.  The  evidence  tends  to 
show  that  there  was  a  cow  that  might  have  been  Rod- 
gers'  running  around  defendant's  premises  from  April 
till  November,  1889.  The  evidence  further  tends  to 
show  that  the  defendant  bought  such  a  cow  from  a  man 
by  the  name  of  Fisher,  but  failed  to  show  that  she  ever 
made  any  disposition  of  said  cow  in  any  manner,  but 
upon  the  contrary  it  tends  to  show  that  a  man  by  the 
name  of  Waters,  with  which  the  defendant  had  no 
connection  whatever,  sold  the  cow  to  one  Milt  Dabbs 
on  the  seventeenth  of  November,  and  while  the  defend- 
ant was  in  the  county  jail  on  another  charge.  ( 2 )  The 
court  instructed  the  jury  in  the  language  of  the  indict- 
ment without  telling  them  what  it  took  to  constitute 
the  elements  of  the  offense  of  larceny.  It  is  suggested 
that  it  being  the  duty  of  the  court  to  hypothetically 
submit  to  the  jury  the  facts  which  the  evidence  tended 
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to  prove  which  would  have  amounted  to  the  offense 
charged,  and  not  leave  to  the  jury  the  question  of  both 
fact  and  law  as  to  whether  larceny  had  been  committed 
by  the  defendant.  (3)  The  court  in  refusing  the 
defendant's  instructions  which  submitted  to  the  jury 
whether  the  property  was  taken  feloniously  or  other- 
wise was  undoubtedly  in  error.  State  v.  Moore,  101 
Mo.  316. 

John  M.  Woody  Attorney  General,  for  the  State. 

(1)1  have  not  been  furnished  with  a  brief  on  the 
part  of  appellant,  and  can  only  look  to  the  motion  for 
a  new  trial  to  ascertain  the  points  upon  which  she 
might  rely  for  a  reversal.  As  to  the  evidence,  there  is 
no  question  but  that  it  warranted  the  verdict  returned 
in  this  case,  and  the  verdict  agrees  with  the  law  as 
declared  by  the  court.  (2)  Instructions  1,  2  and  3, 
given  on  the  part  of  the  state,  properly  declared  the 
law,  and  were  all  that  was  required  under  the  indict- 
ment and  testimony  in  the  case.  No  error  was  commit- 
ted in  refusing  any  instruction  asked  by  the  defendant. 
( 3 )  There  were  no  exceptions  saved  to  the  admission 
or  rejection  of  the  testimony.  The  cause  was  fairly 
tried,  and  the  judgment  should  be  affirmed. 

Macfarlake,  J. — Defendant  was  jointly  indicted 
with  one  E.  V.  Watson,  for  the  larceny  of  a  cow,  the 
property  of  Valentine  Rodgers.  She  was  granted  a  sev- 
erance, and  upon  a  trial  was  found  guilty  and  sentenced 
to  imprisonment  in  the  penitentiary  for  two  years,  and 
'from  the  judgment  she  appealed  to  this  court. 

I.  Defendant  insists,  in  the  first  place,  that 
the  verdict  and  sentence  were  not  authorized  under 
the  evidence.  To  this  proposition  we  cannot  agree.  The 
evidence  shows  that  the  cow  strayed  away  from  the 
owner  in  the  spring  of  1889.  In  November,  1889,  she 
was  taken  up  aild  ^4vertise4  as  a  stray  ])y  Thomaa 
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Avis.  The  next  day  defendant,  who  lived  within  half  a 
mile  of  Avis,  drove  the  cow  into  her  lot  and  claimed  to 
be  the  owner  of  her.  Told  Avis  and  others  that  she 
had  bought  her  from  a  man  named  Fisher.  Only  one 
man  of  the  name  of  Fisher  was  introduced  as  a  witness  ; 
he  testified  that  he  knew  no  other  man  by  the  name  in 
the  county,  and  he  himself  had  not  sold  plaintiff  the 
cow.  The  evidence  tended  to  prove  that  the  cow  was 
in  the  neighborhood  during  the  summer,  and  was  known 
to  defendant  as  a  stray.  The  proof  of  the  assertion  was 
unquestioned.  There  was  also  evidence  tending  to 
prove  that  defendant  had  the  cow  in  her  exclusive 
possession  prior  to  taking  her  from  Avis. 

From  this  brief  outline  of  the  facts  it  will  readily 
be  seen  that  the  evidence  tended  to  prove  every  sub- 
stantive fact  necessary  to  make  the  crime  of  grand 
larceny,  and  was  sufficient  to  justify  the  verdict  of 
guilty. 

11.  The  court  instructed  the  jury  in  substance  that 
if  they  should  believe  from  the  evidence  that  the  defend- 
ant, Mrs.  A.  A.  Campbell,  within  three  years  before 
April,  1890,  in  Barry  county,  Missouri,  stole,  took  and 
carried  away  a  cow,  the  personal  property  of  the  wit- 
ness, Valentine  Rodgers,  they  should  find  her  guilty  and 
assess  her  punishment  at  imprisonment  in  the  peniten- 
tiary for  not  less  than  two,  nor  more  than  five,  years, 
and  "unless  you  believe  and  find  that  she  stole,  took 
and  carried  away  the  cow  you  will  find  her  not  guilty." 
No  instruction  was  given  more  specifically  defining 
grand  larceny,  or  the  facts  necessary  to  constitute  that 
crime  under  the  evidence. 

Defendant  asked,  and  the  court  refused,  instruc- 
tions to  the  effect  that,  unless  defendant  intended  to 
deprive  the  owner  of  his  property  in  the  cow,  she  would 
not  be  guilty ;  and  if  her  possession  was  in  good  faith, 
and  under  claim  of  title,  she  would  not  be  guilty. 

Under  the  circumstances  in  this  case  we  are  of  the 
opinion  that  the  instruction  given  the  jury   was    too 
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abstract  to  give  them  a  proper  guide  under  wMch  to 
determine  whether  the  facts  proved  constituted  grand 
larceny,  The  issue  was  upon  the  intent  with  which  the 
cow  was  taken.  The  words,  "took,  stole  and  earned 
away,"  do  not  even  define  grand  larceny  as  particularly 
as  is  done  by  the  statute,  or  as  is  required,  in  order  to 
make  a  sufficient  charge  in  an  indictment.  The  statute 
uses,  and  an  indictment  is  required  to  use,  the  qualifi- 
cation that  the  act  must  have  been  done  with  a  feloni- 
ous intent.  They  should  have  been  told  what  would 
have  constituted  a  felonious  taking  under  the  law ;  the 
taking  must  have  been  without  light,  and  with  the 
intention  of  converting  the  cow  "to  a  use,  other  than 
that  of  the  owner,  without  his  consent."  Under  the 
guidance  of  the  instructions  given  it  was  not  necessary 
in  order  to  have  found  a  verdict  of  guilty  that  the 
taking  should  have  been  wrongful  or  with  a  felonious 
intent,  except  so  far  as  the  words,  "  steal,  take  and  carry 
away,"  may  have  implied  a  felony  in  the  minds  of  the 
jurors.  Slate  v.  Moore^  101  Mo.  320 ;  State  v.  Chresser^ 
19  Mo.  248  ;  Witt  v.  State,  9  Mo.  663 ;  Slate  v,  Shermer, 
55  Mo.  86 ;  Slate  ©.  OweUy  78  Mo.  371 ;  State  v.  Ware,  62 
Mo.  597. 

Judgment     reversed     and   cause    remanded.    All 
concur. 
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llstii  The  State  ex  rel.  Heman,  Appellant,  v.  Flad  et  aX. 


DmSION  ONE. 


1.  Mandamus.  Mandamus  wiU  not  lie  to  control  the  discretion  of  a 
tribunal  acting  in  a  judicial  capacity  or  direct  it  to  render  a  par- 
ticular judgment. 

2.     .      Such  writ  cannot  be  made  to  perform  the  office  of  an 

appeal  or  a  writ  of  error. 
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8.      :  MUNICIPAL  BOARD  :  ALLOWANCE  OP  CLAIMS.      An  act  of  the 

legislature  of  March  81,  1887,  section  1,  empowered  the  board  of 
public  improvements  of  the  city  of  St  Louis  "  to  examine  and 
allow  the  claim  of  any  person  against  such  city  for  materials 
furnished  and  labor  done  for  any  public  work,  improvement  or 
repairs  for  such  city  in  pursuance  of  a  contract  with  the  city." 
Section  5  provides  that  if  such  board  fail  or  refuse  to  pass  on  any 
such  claim  within  a  reasonable  time  after  the  presentation  thereof 
it  may  be  compelled  by  writ  of  mandamus  to  perform  such  duty. 
Held,  that,  where  a  claim  was  presented  to  the  board  and  was 
examined  by  it  and  part  of  it  allowed,  the  circuit  court  had 
no  power  to  review  such  action  by  mandamus,  the  jurisdiction 
being  limited  to  cases  where  the  board  refused  to  act 

r 

Appeal  from  St.  Louis  City  Circuit  Court. 
Affirmed. 

T.  J.  Rowe  for  appellant. 

(1)  The  legislature  undoubtedly  has  the  right  to 
say  that  relief  can  be  had  by  raandamus  in  a  given  case, 
although  such  right  did  not  f^xist  before  the  passage  of 
the  act.  Such  are  inherent  legislative  powers,  and  their 
exercise  is  not  forbidden  by  the  constitution.  The 
legislature  has  seen  fit  to  declare  that  respondents  can 
be  compelled  by  mandamus  t:)  pass  on  a  certain  class  of 
claims  in  a  certain  manner.  Slate  v,  Jackson^  105  Mo. 
196.  (2)  Independent  of  legislative  enactment  man- 
damus is  the  proper  remedy.  Bean  v.  County  Courts 
33  Mo.  644  ;  Sheridan  v.  Fleming,  93  Mo.  323.  ( 3 )  ''It 
is  settled  that  a  subsequent  ratification  by  the  state  of 
a  contract  made  by  one  of  its  own  agencies  is  equivalent 
to  a  previous  authorization."  State  ex  rel.  v.  Miller ^ 
66  Mo.  342. 

W.  C.  Marshall  for  respondents. 

(1)  The  act  of  March  31,  1887,  vests  a  discretion 
in  the  board  of  public  improvements  to  hear  and 
determine  claims,  and  allow  such  as  the  board  found 
were  just  and  equitable.    The  colirts  of  this  state  have 
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no  jurisdiction  to  compel  the  board  of  public  improve- 
ments to  render  any  particular  finding,  or  to 
allow  any  particular  claim.  Mandamus  only  lies 
to  compel  a  tribunal  acting  in  a  judicial  capacity  to 
tak<^  some  action,  but  not  to  direct  what  particular 
judgment  shall  be  rendered. .  State  v.  Oovernor^  39  Mo. 
388 ;  Railroad  v,  Oovernor^  23  Mo.  353 ;  Slate  v.  County 
Court,  41  Mo.  221 ;  State  v.  County  Court,  41  Mo.  247; 
Trainor  v.  Porter,  45  Mo.  336 ;  Slate  v.  Wilson,  49  Mo. 
146 ;  State  ex  rel.  v.  Francis,  95  Mo.  44 ;  Mechem  on 
Offices,  sees.  945  ft-7.  Where  the  inferior  tribunal  is 
vested  with  a  discretion,  such  discretion  cannot  be 
controlled  by  mandamus.  State  ex  rel.  v.  Engelman, 
86  Mo.  551 ;  State  ex  rel.  v.  Megown,  89  Mo.  166 ; 
Sir  ah  an  v.  County  Court,  65  Mo.  6^4;  State  v.  Gregory, 
83  Mo.  136.  (2)  The  acts  of  March  31,  1887,  and  May 
11,  1889,  are  unconstitutional.  They  violate  section  16 
of  article  2  of  the  constitution,  section  19  of  article  12 
of  the  constitution,  and  section  48  of  article  4  of  the 
constitution.  It  appears  from  the  averments  of  the 
alternative  writ  that  relator  received  his  tax  bills  about 
the  twenty-third  of  November,  1885.  At  that  time  it 
was  the  decided  law  in  this  state  that  the  city  of  St- 
Louis  was  not  liable  for  work  which  under  the  contract 
was  to  be  paid  for  by  special  tax  bills,  although  the 
bills  could  not  be  collected  by  the  contractor  owing  to 
defective  legislation  authorizing  the  work  to  be  done. 
Saxton  V.  St.  Joseph,  60  Mo.  153 ;  Carroll  v.  St.  Louis, 
4  Mo.  App.  191 ;  Keating  v.  Kansas  City,  84  Mo.  416 ; 
Perkinson  v.  City,  4  Mo.  App.  322 ;  Thrush  v.  City,  21 
Mo.  App.  394. 

Brace,  J. — This  is  an  appeal  from  the  judgment  of 
the  St.  Louis  circuit  court  sustaining  a  demurrer  to  the 
alternative  writ  of  mandamus  issued  hei'ein,  and  refus- 
ing the  peremptory  writ  prayed  fo^  The  defendants 
are  the  board  of  public  improvements  of  the  city  of  St 
Louis. 
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It  appears  from  the  alternative  writ  that  by  ordi- 
nance 13,237,  approved  March  21,  1885,  the  Brooklyn 
street  sewer  district  number  1  was  established,  and  by 
ordinance  13,238  the  board  of  public  improvements 
was  directed  to  cause  district  sewers  to  be  constructed 
therein ;  that  on  the  twenty-fourth  of  April,  1885,  rela- 
tor entered  into  a  contract  with  the  city  to  do  said 
work ;  that  the  work  was  done  and  completed  and  the 
relator  received  special  tax  bills  therefor  on  or  about 
November  23,  1885,  in  the  manner  provided  for  the 
payment  of  such  work  by  section  3  of  said  ordinance 
13,238,  and  in  accordance  with  section  24  of  article  6  of 
the  charter  of  the  city  of  St.  Louis,  which  particularly 
prescribes  that  after  the  tax  bills  for  such  work  have 
been  made  out  by  the  president  of  the  board  of  public 
improvements,  and  by  him  registered  in  his  oflOice  in  full, 
they  shall  be  certified  and  delivered  to  the  comptroller, 
and  his  receipt  taken  therefor,  and  by  him  registered 
and  countersigned  and  delivered  to  the  party  in  whose 
favor  they  are  issued,  "and  his  receipt  taken  in  full  for 
all  claims  against  the  city  on  account  of  said  work." 

Relator  failed  to  collect  such  tax  bills  under  a 
decision  of  the  St.  Louis  court  of  appeals,  on  the  ground 
that  they  were  invalid  because  the  district  sewers  con- 
nected with  a  private  sewer  and  npt  with  a  public  sewer. 

Thereafter,  on  the  thirty-first  of  March,  1887,  the 
legislature  passed  an  act  to  authorize' the  board  of 
public  improvements  of  any  city  in  this  state  to  audit 
and  allow  claims  against  such  city  for  work  done  and 
materials  furnished  on  any  street  or  highway  under  a 
contract  with  such  city,  and  directing  said  board  not  to 
be  influenced  or  governed  by  any  technical  error  com- 
mitted by  the  law-making  power,  agent  or  officer  of 
such  city,  but  to  allow  and  certify  such  claims  as  such 
board  detennined  were  just  and  equitable.  (This 
act  will  be  found  on  pages  32  and  33,  Session  Acts, 
1887,  and  an  act  amendatory  thereof  on  page  29,  Session 
Acts,  1889.) 
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Thereafter,  about  the  sixth  of  March,  1888,  relator 
presented  a  petition  to  the  board  of  public  improve- 
ments, asking  such  board  to  audit  and  allow  against  the 
city  a  claim  for  $3,226.60,  the  amount  of  such  tax  bills 
adjudged  invalid  by  the  court  of  appeals. 

The  b.  ard  of  public  improvements  considered  such 
claim  and  allowed  $1,242.93  thereof,  and  refused  to  allow 
$1,721.75,  the  amount  of  three  tax  bills  issued  against 
Frederick  Heman,  on  the  ground  that  the  board  believed 
that  the  relator,  August  Heman,  was  interested  in  the 
property  against  which  such  special  tax  bills  were  issued, 
and  which  property  had  received  the  full  benefit  of  the 
work  done.  Thereupon  relator  instituted  this  proceed- 
ing by  mandamus. 

Defendants  interposed  a  demurrer  to  the  alternative 
writ  of  mandamus  alleging  the  following  grounds: 
Mrst  The  plaintiff  is  not  under  the  allegations  con- 
tained in  said  writ  entitled  to  relief  by  mandamus  nor 
to  any  relief  in  the  premises.  Second.  The  alternative 
writ  does  not  stat«  facts  sufficient  to  constitute  a  cause 
of  action.  Third.  The  acts  of  the  legislature  approved 
March  31,  1887,  and  May  11,  1889,  referred  to  in  said 
writ,  are  each  and  both  of  them  invalid  and  unconsti- 
tutional. 

The  provisions  of  the  law  of  1887,  upon  which  the 
plaintiff  bases  his  claims  for  the  relief  sought,  are  as 
follows:  ''Sec.'l.  It  shall  be  lawful  for  the  board  of 
public  improvements  of  any  city  in  this  state,  where 
such  board  exists,  to  examine  and  allow  the  claim  of 
any  person  against  such  city,  for  materials  furnished 
and  labor  done  for  any  public  work,  improvement  or 
repairs  for  such  city,  in  pursuance  of  a  contract  with 
such  city. 

"  Sec.  2.  In  passing  upon  such  claim  the  board  of 
public  improvements  shall  not  be  influenced  or  governed 
by  any  technical  error  committed  by  the  law-making 
power,  age*.it  or  officer  of  such  city,  but  shall  carefully 
examine  the  character  of  such  claim,  and  if  they  find 
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that  it  is  based  on  a  contract  with  such  city,  and  that 
the  work  done  and  materials  furnished  were  in  accord- 
ance with  such  contract,  and  that  the  same  was  a        '   " 
by  such  city,  and  that  the  claim  was  just  and 
ble,   they  shall  report  these  facts  to  the  may 
comptroller  of  such  city,  accompanied  with  a  stai 
showing  the  amount  found  to  be  due  by  the 
such   claim,  which  shall  not  exceed  the  face  vi 
the  tax  bill. 

''Sec.  3.  It  shall  be  lawful  and  shall 
duty  of  the  mayor  of  such  city,  upon  receivi 
report  of  the  board  of  public  improvements, 
claim  submitted  to  them  under  the  provisions 
act  to  send  a  communication  to  each  house  of  its 
ipal  assembly  ( if  there  be  more  than  one )  fully 
forth  the  character  of  the  claim,  and  shall  at  th 
time  transmit  a  copy  of  the  report  of  the  board  oi 
improvements  on  such  claim. 

''  Sec.  4.  It  shall  be  lawful,  and  it  shall  be  tl 
of  the  municipal  assembly  and  other  proper  ofl 
such  city,  to  pass  an  ordinance  appropriating  an  j 
equal  to  that  found  due  on  such  claim  1 
board  of  public  improvements  in  favor  of  the  ] 
holding  such  claim,  and  the  acceptance  by  such  ] 
of  the  sum  so  appropriated  shall  be  in  full  f( 
claim  and  the  city  released  therefrom  forever. 

''Sec.  5.  Any  officer,  board  or  municipal  aa 
of  any  city  in  this  state  refusing  or  failing  to 
any  claim  presented  under  ^this  act,  or  refui 
failing  to  pass  on  such  claims  in  the  manner  pi 
by  this  act,  and  within  a  reasonable  time  aft^ 
claim  is  presented,  may  be  compelled,  by  writ  o 
damus^  to  perform  such  duty,  and  the  circuit  c 
the  judicial  district  where  such  city  is  locates 
hear  and  determine  the  same  according  to  the  < 
of  the  case." 

The  Evident  purpose  of  this  act  was  to  confei 
upon  a  city  to  appropriate  money  in  payment  f( 
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and  labor  done,  and  materials  furnished,  under  a  con- 
tract with  the  city,  when  in  equity  and  good  conscience 
the  city  ought  to  pay  for  such  work,  labor  and  mate- 
rials, although  no  recovery  could  be  had  on  the  contract 
or  on  a  tax  bill  issued  in  pursuance  thereof.  At  the 
time  of  its  adoption  there  was  no  principle  of  the  law 
better  settled  in  this  state  than  that  mandamus  would 
not  lie  to  control  the  discretion  of  a  tribunal  acting  in  a 
jilflicial  capacity,  or  direct  a  particular  judgment  to  be 
rendered  by  such  tribunal ;  and  that  such  writ  could 
not  be  made  to  perform  the  office  of  an  appeal  or  writ  of 
error.  State  ex  rel.  Spickerman  t).  Allen^  92  Mo.  20 ; 
State  ex  rel.  Belts  v.  Megown^  89  Mo.  166 ;  State  ex  rel. 
Phelan  v.  Engelmann^  86  Mo.  561 ;  State  ex  rel.  Gran- 
ville v.  Gregory^  83  Mo.  123 ;  Strahan  t.  County  Courts 
65  Mo.  644 ;  State  ex  rel.  Sparks  v.  Wilson,  49  Mo.  146 ; 
Trainer  v.  Porter,  45  Mo.  336. 

The  sta,tute  under  consideration  must  be  construed 
in  the  light  of  this  well-settled  principle.  To  effectuate 
the  purpose  of  the  act,  the  board  of  public  improve- 
ments is  invested  with  power  to  examine  and  allow 
claims  of  the  character  mentioned,  and,  in  passing  upon 
such  claim,  it  is  made  their  duty  not  to  be  governed  or 
influenced  by  **any  technical  error  committed  by  the 
law-making  power,  agent  or  officer  of  such  city ;  but  if 
upon  investigation  they  shall  find  that  the  claim  is 
based  upon  a  contract  with  the  city,  that  the  work  and 
materials  were  furnished  "and  accepted  by  the  city  in 
accordance  with  such  contract,  and  that  the  claim  is  just 
and  equitable,  they  shall  report,"  etc.  In  order  to  secure 
the  performance  by  the  board  of  these  duties  of  an  emi- 
nently judicial  character,  power  is  vested  in  the  circuit 
court,  in  case  of  its  refusal  or  neglect  to  discharge  these 
duties,  to  compel  their  performance  by  mandamus; 
that  is,  to  compel  the  board  to  proceed  with  the  exam- 
ination and  to  make  report  ''according  to  the  equities 
of  the  case,"  disregarding  the  technical  errors  specified. 
But  it  was  certainly  not  the  intention  of  the  legistature 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  621 

The  State  ex  reL  Heman  v.  Flad, 

that  the  circuit  court  should  in  this  proeeec 
mandamus  exercise  appellate  power  to  revi 
findings  of  the  board  and  compel  such  judgment 
might  seem  just  and  right.  To  so  construe  the 
would  be  an  utter  perversion  of  the  character 
process  by  mandamus^  permitting  it  to  usii 
functions  of  an  appeal  or  a  writ  of  error,  and  sue 
of  it  could  not  have  been  within  the  meaning 
legislature. 

In  the  case  at  hand  it  appears  upon  the  fac( 
petition,  that  the  plaintiff's  claim  was  examii 
passed  upon  by  the  board  of  public  improven 
the  manner  provided  by  law  ;  that  they  allowec 
of  it  and  disallowed  a  part  of  it,  reporting  the 
found  to  be  due  by  the  city.  They  allowed  a  pa 
because  they  found  it  was  a  claim  such  as  was  < 
plated  by  the  statute,  and  that  the  part  allov 
"just  and  equitable;"  they  disallowed  the  rei 
because,  in  their  judgment,  it  was  not  "jr 
equitable." 

The  circuit  court  has  no  power  by  manda 
review  either  finding.  The  finding  in  both  ii 
was  a  judicial  determination  of  a  matter  wit 
judicial  discretion  of  the  board,  which  could  not 
strained  by  the  circuit  court.  The  circuit  court, 
the  board  had  refused  to  act,  could  have  compell 
to  act.  It  could  have  required  them  to  proc< 
render  judgment  according  ''to  the  equities  of  the 
but  it  could  not  determine  for  them  the  equitie 
case,  and  require  them  to  so  adjudge. 

The  peremptory  writ  was  properly  denied,  ; 
case  being  disposed  of  on  this  ground,  it  become: 
essary  to  discuss  the  constitutionality  of  the  sti 
question  upon  which  we  do  not  pass.  The  judg 
the  circuit  court  is  affirmed.     All  concur. 
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The  State  v.  Buck,  Appellant. 


DIVISION  TWO. 

108    (122  

180    486  > 

1108  622     1.     Criminal  Law:  insolvent  bank:  RECBiviNa  deposits.    UDder 
1 125    49  Revised  Statutes,  1879,  section  ISSO,  as  amended  by  the  act  of  1887 

(Laws,  p.  162),  making  it  unlawful  for  the  officers  of  any  bank  "  or 
the  owner,  agent  or  manager  of  any  private  bank  or  banking 
institution  "  to  receive  deposits,  knowing  such  bank  to  be  insolvent, 
the  owner  of  a  private  bank  is  liable  though  he  was  doing  unau- 
thorized business^  not  having  complied  with  the  requirements  of 
the  statute  in  the  organization  of  his  bank. 

2.  Criminal  Practice :  change  of  venue.  A  criminal  cause  can- 
not be  removed  from  one  county  to  another  by  mere  stipulation  of 
parties  ;  an  order  of  court  directing  the  change  is  essential. 

Appeal  from  Harrison  Circuit  Court.— Rots.  C.  H.  S. 
Goodman,  Judge. 

Reversed  and  remapped. 

J.  C.  Wilson  and  L.  H.  Waters  for  appellant 

( 1 )  The  circuit  court  of  Harrison  county  had  no 
jurisdiction  of  the  cause.  First.  While  the  transcript 
from  DeKalb  county  recites  that  the  indictment  in  this 
case  was  returned  and  gives  a  copy  of  it,  no  further 
reference  to,  or  mention  of,  this  case  is  made  therein. 
Second.  The  transcript  was  not  suflScient  to  confer 
jurisdiction.  Third.  The  transcript  was  not  certified 
as  required  by  law.  R.  S.  1889,  sec.  4166.  Fourth. 
By  the  term  "proceedings"  is  meant  the  orders  in  a 
cause.  Beers  v.  Houghton^  9  Peters,  368 ;  Smith  n.  Jef- 
fries^ 25  Ind.  376.  Fifth.  The  court  had  no  jurisdic- 
tion unless  the  transcript  conferred  it.  Snitzer  v. 
Downing^  80  Mo.  688 ;  Bray  v.  Marshall^  66  Mo.  122 ; 
Henderson  v.  Henderson,  66  Mo.  534.  ( 2 )  No  crime 
was  charged  in  the  indictment.    First.    **  Incorporated 
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banks''  and  "private  bankers"  are  alone  authc 
carry  on  a  banking  business  in  this  state.     R.  I 
sees.  901,  921.    Second.    The  act  of  1877  had  no 
tion  to    "private  bankers."    State  v.  Kelsey^ 
623.     Third.    The  term  "  private  banker  "  was 
and  his  duties,  with  respect  to  the  commencem( 
conduct  of   the  business,    were  prescribed  by 
R.    S.  1879,  sees.  921,  922.    Fourth.    The  ame 
of  1887  failed  to  extend  the  provisions  of  the  act 
so  far  as  to  embrace  a  "private  banker."     La\^ 
sec.  1,  p.  162.     Fifth.    The  act  of  1889  is  equivj 
a  legislative  declaration  that  a  "private  banke 
not  within  the  provisions  of   the  act  of  1887. 
land  on  Stat.  Con.  229 ;  PiJce  v.  Megown^  44  W 
Railroad  v.  Railroad^  53  Pa.  St.  20 ;  State  v. 
28  Ind.  364 ;  R.  S.  1889,  sec.  3581 ;  State  v.  Web 
Mo.  566.     Sixth.    The  liability  of  a  "private  b 
is  not  limited  to  the  amount  invested  in  the  b 
but  is  just  the  same  as  that  of  partners  conduct 
other  business.     State  v.  Kelsey,  89  Mo.  623.     (J 
"Stewartsville 'Bank"    had    no    legal    existe 
could  neither  sue  nor  be  sued,  and  an  allegati« 
"it"   was  in  failing  circumstances  or  insolven 
have  no  legal  significance,  and  the  act  of  1887  c 
apply   to    such  banking   institutions  as  have 
existence,  and  may  be  insolvent  or  in  failing 
stances,  and  cannot  be  extended  by  implication. 

John  M.  Wood^  Attorney  General,  for  the  S 

( 1 )  The  transcript  was  properly  certified  to  1 
rison  circuit  court.  ( 2 )  The  indictment  is  draw 
section  1350,  Revised  Statutes,  1879,  as  amended 
( Laws,  1887,  p.  162 ),  and  follows  the  language 
statute,  and  is  sufficient.  The  case  of  State  v. 
89  Mo.  623,  does  not  apply  to  this  indictment, 
statute  has  since  been  amended  so  as  to  apply  to 
bankers.    In  view  of  the  amendment  of  the  stat 
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fail  to  see  any  merit  in  the  numerous  objections  urged 
by  appellant  to  the  sufficiency  of  the  indictment.  ( 3 ) 
No  error  was  committed  in  introducing  the  certificate 
showing  when  the  parties  commenced  doing  a  banking 
business  as  private  bankers.  It  was  only  introduced 
for  the  sole  purpose  of  showing  when  they  commenced 
business,  and  certainly  defendant  could  not  have  been 
prejudiced  by  it.  (4)  The  instructions  given  by  the 
court  on  the  part  of  the  state  and  the  defendant  fully 
and  properly  declared  the  law,  and  no  error  was  com- 
mitted in  refusing  the  other  instructions  asked  by 
defendant.  (5)  The  kind  of  money  received. by  the 
bank  was  immaterial,  and  it  was  not  necessary  to  prove 
it.     R.  S.,  sees.  4111,  4114. 

Maofarlat^b,  J. — De'fendants  were  indictied  in 
DeKalb  county  under  section  1350  as  amended  by  the  act 
of  1887,  for  receiving  deposits  as  private  bankers  when 
the  " Stewartsville  Bank"  of  which  they  were  owners 
and  managers  was  insolvent  or  in  failing  circumstances. 
Seven  indictments  were  found  against  'them,  numbered 
from  one  to  seven  inclusive.  A  severance  was  granted 
at  the  April  term,  1888,  and  defendant  filed  an  applica- 
tion for  a  change  of  venue  in  case  number  6,  from 
that  county.  No  order  was  made  on  this  application 
until  May  22,  1889,  when  a  change  of  venue  was  granted 
to  Harrison  county.  By  agreement  of  the  parties 
the  application  filed  in  case  number  6  was  to  apply  in 
the  other  cases  against  defendant. 

A  transcript  of  the  record  and  proceedings  in  ease 
number  2  was  filed  in  the  Harrison  county  circuit  court, 
December  4, 1889.  This  transcript  included  the  p  oceed- 
ings  which  resulted  in  the  change  of  venue  in  case 
number  6,  and  the  record  entry  that  the  application  in 
that  case  should  apply  to  all  other  cases.  The  circuit 
clerk  of  DeKalb  county  certified  that  the  transcript  was 
a  true  copy  of  the  original  proceedings  as  the  same 
appeared  of  record  and  on  file  in  his  office. 
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The  indictment  copied  in  the  transcript  charged 
that  ''Harvey  S.  Buck  and  Thomas  G.  McCrosky,  late 
of  the  county  aforesaid,  on  the  first  day  of  December, 
1887,  at  the  county  of  DeKalb,  and  state  aforesaid, 
being  then  and  there  owners  and  managers  of  a  private 
bank,  known  as  the  StewartsviUe  Bank,  the  same  being 
a  banking  institution,  doing  business  in  said  county,  a 
certain  deposit  of  money,  to-vnt,  $150  lawful  money  of 
the  United  States,  of  the  value  of  $150,  the  money  and 
property  of  Thomas  Allen,  unlawfully  and  feloniously 
did  assent  to  the  taking,  having  and  receiving  on  deposit, 
in  said  StewartsviUe  Bank,  a  private  banking  institu- 
tion, latter  said  Harvey  S.  Buck  and  Thomas  McOrosky, 
owners  and  managers  as  aforesaid,  had  knowledge 
of  the  fact  and  well  knew  that  said  StewartsviUe  Bank 
was  then  and  there  in  failing  circumstances,  and  so  the 
said  Harvey  S.  Buck  and  Thomas  G.  McCrosky,  afore- 
said, the  money  aforesaid,  to-wit,  $150,  of  the  value  of 
$150,  the  money  and  property  of  said  Thomas  Allen,  in 
manner  aforesaid,  unlawfully  and  feloniously,  did  steal, 
take  and  carry  away,  against  the  peace  and  dignity  of 
the  state." 

A  motion  was  made  to  quash  the  proceedings  on 
the  ground  that  there  was  no  properly  certified  copy  of 
the  record  and  proceedings  of  the  DeKalb  circuit  court 
in  the  cause  on  file  in  the  court.  This  motion  was 
overruled,  and  defendants  filed  a  motion  to  quash  the 
indictment  for  the  reasons,  as  assigned,  that  it  charged 
no  facts  which  constitute  a  crime  under  the  laws  of  this 
state ;  the  law  does  not  apply  to  a  private  banker,  nor 
to  a  firm  of  individuals  doing  a  banking  business ;  it  was 
not  charged  that  defendants  as  owners  of  the  bank  were 
previously  insolvent  or  in  failing  circumstances  ;  it  was 
not  charged  that  defendants  were  private  bankers  as 
defined  by  statute.    This  motion  was  also  overruled. 

The  case  was  tried,  defendant  found  guilty  and 
sentenced  to  two  years'  imprisonment  in  the  peniten- 
tiary, and  from  the  sentence  he  appealed  to  this  court. 

Vol.  108-40 
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I.  The  indictment  is  under  section  1350,  Revised 
Statutes,  1879,  as  amended  by  the  act  of  1887,  page 
162.  This  act  was  itself  amended  in  the  revision  of 
1889,  section  3581,  after  the  commission  of  the  oflfense 
with  which  defendant  was  charged.  That  section  now 
stands  as  follows : 

"If  any  president,  director,  manager,  cashier  or 
other  officer  of  any  banking  institution,  or  the  owner ^ 
agent  or  manager  of  any  private  hank  or  banking 
institution  doing  business  in  this  state,  shall  receive  or 
assent  to  the  reception  of  any  deposit  of  money  or  other 
valuable  thing  in  such  bank  or  banking  institution,  or 
if  any  such  officer,  owner  or  agent  shall  create  or  assent 
to  the  creation  of  any  debts  or  indebtedness  by  any 
such  bank  or  banking  institution,  in  consideration  or  by 
reason  of  which  indebtedness  any  money  or  valuable 
proi>erty  shall  be  received  into  such  bank  or  banking 
institution,  after  he  shall  have  had  knowledge  of  the 
fact  that  (such  banking  institution  or  the  owner  or 
owners  of  any  such  private  bank )  is  insolvent  or  in  fail- 
ing circumstances,  he  shall  be  deemed  guilty  of  larceny, 
and  upon  conviction  thereof  shall  be  punished  in  the 
same  manner  and  to  the  same  extent  as  is  provided  by 
law  for  stealing  the  same  amount  of  money  deposited, 
or  valuable  thing:  provided^  that  the  failure  of  any 
such  bank  or  banking  institution  shall  be  prima  facie 
evidence  of  knowledge  on  the  part  of  any  such  officer 
or  person  that  the  same  was  insolvent  or  in  failing  cir- 
cumstances when  the  money  or  property  was  received 
on  deposit." 

The  words  italicized  show  what  was  added  to  sec- 
tion 1350,  Revised  Statutes,  1879,  by  the  act  of  1887, 
and  the  words  included  in  parentheses  indicate  the 
amendment  made  to  the  act  of  1887  in  the  revision  of 
1889,  which  are  substituted  for  the  word  "if  in  the 
original. 

The  objection  urged  to  the  sufficiency  of  the,  indict- 
ment is  that  it  does  not  charge  that  the  Stewartsville 
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Bank,  ol  which  defendant  is  charged  with  being  an 
owner,  was  regularly  and  legally  organized  as  a  private 
bank  under  the  laws  of  the  state  authorizing  them. 
The  charge  is  very  distinctly  made  that  defendants  were 
the  oAvners  and  managers  of  a  private  bank  known  as 
the  Stewartsville  Bank,  the  same  being  a  banking  insti- 
tution doing  business  in  the  county.  This  might  be  a 
sufficient  charge  that  the  bank  was  regularly  organized, 
but  as  the  evidence  shows  that  it  was  not,  though  doing 
business  as  one,  we  will  consider  the  question  whether 
the  conviction  was  proper  under  the  indictment  and 
evidence. 

Under  the  law  as  it  stood  prior  to  the  amendment 
of  1887,  the  case  of  State  v.  Kelsey^  89  Mo.  623,  was 
decided  at  the  October  tenn,  1886.  It  was  held  in  that 
case,  Norton,  J.,  writing  the  opinion,  that  section  1360 
only  applied  to  incorporated  banking  institutions  and 
not  to  private  banks  and  bankers,  though  doing  business 
under  authority  of  law.  The  amendment  of  March  18, 
1889,  following  so  closely  upon  that  decision  was  evi- 
dently suggested  by  it,  and  was  intended  to  remedy  a 
defect  shown  to  exist  in  the  law  as  it  was  when  the 
decision  was  rendered.  Private  banks  and  bankers  are 
clearly  brought  within  the  terms  of  the  amended  act. 

It  is  now  insisted  that  private  bankers  who  have 
fully  complied  with  the  law  in  the  organization  of  their 
banking  institutions  are  alone  subject  to  prosecution 
under  this  section,  and  th&e  who  are  carrying  on  an 
unauthorized  banking  business  are  wholly  exempt. 

The  argument  for  this  position  is  drawn  in  part 
from  the  decision  in  the  Kelsey  case^  swpra^  and  in  part 
from  the  amendment  made  to  the  law  in  the  revision  of 
1889.  It  is  contended  that,  as  the  law  of  1879  only 
applied  to  regularly  incorporated  banks,  the  amend- 
ment of  1887  was  only  intended  lo  ext^end  its  applica- 
tion to  regularly  organized  private  banks ;  that  when 
private  banks  were  designated  only  those  recognized  by 
law  were  meant.   This  view,  it  is  insisted,  is  strengthened 
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by  the  amendment  of  1889,  making  it  unlawful  for 
owners  of  private  banks  to  receive  deposits  when  either 
the  bank  or  the  owner  is  in  failing  circumstances. 

Private  bankers  are  defined  by  section  921  to  be  those 
who  "carry  on  the  business  of  banking  by  receiving 
money  on  deposit,"  etc.  Section  922  forbids  any  person 
to  engage  in  the  business  of  banking  aa  private  bankers, 
unless  they  first  make,  acknowledge  and  have  recorded 
the  sworn  statement  required  by  that  section,  and 
section  924  provides  that  private  bankers  who  fail  to 
make  and  file  the  statement  required  by  section  923 
shall  be  deemed  guilty  of  a  misdemeanor.  Then  the 
act  of  1887,  under  which  defendant  is  prosecuted,  makes 
the  owner  of  any  private  bank  doing  business  in  this 
state  liable  for  receiving  deposits  when  such  bank  is 
insolvent  or  in  failing  circumstances.  It  thus  appears 
that  private  banks  and  bankers  are  recognized  as  such, 
though  they  may  be  acting  "of  their  own  wrong,"  and 
without  the  sanction  of  the  law.  The  legislature  clearly 
intended  to  bring  all  i)ersons  who  did  a  banking  busi- 
ness, as  specified  in  section  922,  within  the  terms  of 
the  act  of  1887,  and  subject  them  to  the  punishment 
therein  imposed  for  its  violation. 

The  state  has  adopted  no  system  for  the  supervision 
of  banks  and  the  banking  business,  and  for  the  detec- 
tion and  suppression  of  illicit  banking  other  than  the 
imposition  of  penalties  for  such  wrong  doing.  If  those 
doing  unauthorized  bankin^could  thus  escape  the  pen- 
alties of  the  law,  but  few  would  be  found  who  would  not 
take  advantage  of  the  indemnity  thus  afforded.  We 
are  able  to  see  nothing  in  the  amendment  of  1889  which 
gives  a  legislative  construction  to  the  act  of  1887  incon- 
sistent to  the  views  herein  expressed.  There  is  no  incon- 
sistency between  the  two  acts ;  the  latter  merely  extends 
the  conditions  upon  which  it  would  be  unlawful  to 
take  deposits  to  the  insolvency  of  the  ownera  if  private 
bankers.     We  think  the  indictment  good. 
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II.  It  is  clear  from  the  transcript  of  the  : 
and  proceedings  in  the  courts  of  DeKalb  and  H 
counties  on  file  in  this  court,  that  indictment  nu 
was  preferred  by  a  grand  jury  of  DeKalb  county, 
alone  had  original  jurisdiction  ;  and  that  the  tri 
sentence  were  under  proceedings  had  upon  that 
ment  in  Harrison  county.  The  question  is  then  t« 
it  appears  from  the  whole  record  that  the  circuii 
of  Harrison  county  had  jurisdiction  to  hear  and 
mine  the  case. 

The  only  proceeding  known  to  the  law  *by 
the  circuit  court  of  DeKalb  county  could  hav 
divested  of  its  jurisdiction,  and  that  of  Harrison 
could,  at  the  same  time,  have  acquired  jurisdictic 
by  an  order  of  the  former  changing  the  venue 
case  to  the  latter.  Snitjer  v.  Downing^  80  Mc 
Stearns  v.  Bailroad^  94  Mo.  319. 

The  transcript  shows  no  order  changing  the 
in  the  indictment  designated  in  the  record  as  nu 
upon  which  defendant  was  tried  and  convicted 
unless  the  order  made  in  indictment  number  6,  a 
stipulation  of  the  parties,  to  the  effect  that  the  a 
tion  made  in  that  case  should  apply  to  all  the 
then  pending,  were  sufficient  to  give  the  Harrison 
circuit  court  jurisdiction  of  all  the  cases,  the  p] 
ings  of  the  court  and  conviction  of  defendai 
without  jurisdiction. 

In  the  first  place  it  will  be  noticed  that  the 
lation  is  confined  to  the  application,  and  only  de 
or  implies,  that  but  one  application  should  be  rec 
but  a  proper  order  in  each  case  was  not  waive 
waiver  could  have  been  made. 

An  examination  of  the  statute  fails  to  disclc 
authority  for  a  removal  of  a  criminal  cause  fro 
county  to  another  by  simple  stipulation  of  the  \ 
The  court  must  also  agree,  "and  every  order  \ 
removal  of  a  cause,  if  made  in  term,  shall  be  ente 
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the  minutes*'  (R.  S.  1879,  sec.  1863),  "and  shall  specify 
the  cause  of  the  removal  and  designate  the  county  to 
which  the  cause  is  removed.''  Sec.  1860.  It  is  thus 
clear  that  unless  an  order  was  made  in  the  case  tried  the 
court  that  tried  it  had  no  jurisdiction. 

It  is  insisted  by  the  attorney  general  that  the  style 
of  all  the  cases  was  the  same,  viz.,  "State  of  Missouri 
7>.  Harvey  S.  Buck  and  Thomas  6.  McCrosky,"  and 
that  the  regularity  and  sufficiency  of  the  transcript  is  in 
no  way  impaired  or  affected  by  an  indiscriminate  use 
of  the  numbers  of  the  indictment.  This  position  is  not 
tenable.  The  different  indictments  may  hUve  been  for 
entirely  diflFerent  offenses.  The  numbers  given  to  the 
indictments  were  intended  to  keep  the  proceedings 
thereon  independent  of  and  distinct  from  each  other,  in 
order  that  an  acquittal  on  one  should  not  bar  a  pros- 
ecution on  another.  Each  indictment  made  a  separate 
and  distinct  case  to  be  proceeded  on  independently  of 
any  other. 

The  recoi'd  before  us  fails  to  show  a  removal  of  the 
cause  from  the  DeKalb  circuit  court,  and,  consequently, 
the  judgment  was  not  authorized.  The  judgment 
reversed  and  cause  remanded.    All  concur. 


Butler,  Appellant^  v.  Sullivan  County. 


108  «30 
dl73  »4o9 
173     *490  DIVISION  ONE. 


1.  County  Court's  Statutory  Powers.  Comity  conrtB  are  not 
the  general  agents  of  the  state,  and  have  only  such  authority  as  is 
expressly  granted  them  by  statute. 

2.     :  STATUTORY  POWERS,  NOTICE  OP.     Persons  dealing  with 

county  courts  are  bound  to   take  notice  of  the  extent  of  their 
power  and  authority* 
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3.      r  DELINQUENT  TAXES  1  EMPLOYMENT  OP  ATTORNEYS.     Under 

Revised  Statutes,  1879,  section  6893,  the  power  to  employ  an 
attorney  to  collect  delinquent  taxes  is  given  solely  to  the  collector, 
the  county  court  having  only  the  authority  to  approve  or  dis- 
approve the  employment. 

4.  ■ : : .    An  employment  by  the  county  court  in 

such  case  is  void,  and  creates  no  liability  against  the  county. 

6.      :  EMPLOYMENT  OF  ASSISTANT    ATTORNEYS  :  RE!PEAL  :    REVISED 

BILL.  Section  5  of  the  amendatory  act  of  March  H,  1873  (Laws, 
p.  18 ),  authorizing  the  employment  of  counsel  to  assist  the  prose- 
cuting attorney  in  the  civil  business  of  the  county  having  been 
omitted  from  the  revised  bill  of  1879  was  thereby  repealed. 

Appeal  from   Adair  Circuit  Court. — Hon.   Andrew 
Ellison,  Judge. 

Affirmed. 

A.  W.  MuUins  and  John  P.  Butler  for  appellant. 

(1)  The  county  courts  in  the  exercise  of  their 
general  administrative  powers  have  the  right  and  the 
power  to  employ  counsel,  when  public  interests  are  to 
be  subserved.  Henly  v.  Clover ^  6  Mo.  App.  183.  Under 
the  act  of  1873,  county  courts  are  authorized  to  employ 
assistant  counsel  whenever  the  public  business  demands 
it.  Sess.  Acts,  1873,  p.  18 ;  Thrasher  v.  Oreene  Co.^  87 
Mo.  419.  Nor  is  the  act  or  1873  repealed  by  the  revis- 
ion of  1879.  ( 2 )  Without  regard  to  the  general  power 
contended  for  above,  section  6893  of  the  Revised  Stat- 
utes of  1879  conferred  a  special  power  upon  the  collec- 
tor, with  the  approval  of  the  county  court,  to  employ 
appellant.  This  section  gives  to  the  collector  with  the 
approval  of  the  county  court  the  undoubted  power  to 
employ  attorneys  in  suits  for  taxes  against  railroad 
companies.  The  facts  in  this  case  show  that  appellant 
was  employed  by  thie  collector  as  an  attorney,  and  the 
county  court,  by  its  order  dated  January  9,  1884, 
approved  such  employment  and  lixed  the  amount  oJf 
his  compensation.  Upon  this  contract  the  appellant 
seeks  to  recover,  and  respondent's  sole  defense  is  a  want 
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of  power  to  make  it.  Whenever  a  power  is  given  by  a 
statute,  everything  necessary  to  make  it  effectual  is 
given  by  implication.  Potter's  Dwarris  on  Statutes, 
123 ;  Gopp  V.  St.  Louis  Co.^  34  Mo.  388 ;  Railroad  u. 
Marion  Co.^  36  Mo.  303.  County  courts  are  invested 
with  such  powers  as  are  conferred  by  statute,  and  such, 
as  are  to  ber  fairly  inferred  or  Necessarily  implied  from 
those  expressly  granted.  Walker  v.  Linn  Co.y  72  Mo. 
663 ;  Sheidly  v.  Lync/i,  95  Mo.  497. 

J.  M.  Wattenharger  and  2).  M,  Wilson  for  respond- 
ent. 

( 1 )  The  county  court  had  no  power  to  employ  the 
appellant,  or  to  say  what  his  fee  should  be.  Even  had 
they  endeavored  to  do  so  the  effort  would  have  proved 
fruitless  ;  county  courts  are  not  the  general  agents  of  the 
counties.  Their  powers  are  limited  and  defined  by  law. 
The  statute  constitutes  their  manual  of  attorney,  and 
whenever  they  step  outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.  Sturgeon  v.  Hampton,, 
88  Mo.  203 ;  Saline  Go.  v.  Wilson,  61  Mo.  237.  And 
everyone  dealing  with  such  agents  is  bound  to  take 
notice  of  their  powers  and  autliority.  Bauer  t).  franklin 
Co.,  61  Mo.  205;  Slate  v.  Bank,  45  Mo.  538;  Andrew 
Co.  V.  Craig,  32  Mo.  531.  (2)  A  mere  order  of  the 
county  court  is  not  sufficient  to  create  a  liability  against 
the  county.  The  contract  must  be  within  the  scope  of 
its  power  and  expressly  authorized  by  law.  The  con- 
tract must,  in  addition  to  the  order,  set  out  the  consid- 
eration, be  in  writing,  dated,  subscribed  by  the  parties 
thereto,  and  made  in  duplicate.  R.  S.  1879,  sec.  6360 ; 
Wool/olkv.  Randolph  Co.,  83  Mo.  501 ;  Crutchfield  v. 
Warrensburg,  30  Mo.  450.  (3)  The  act  of  March  11, 
1873,  under  which  Thrasher  v.  Greene  Co.,  83  Mo.  419, 
was  decided  has  been  repealed.  Laws,  1873,  p.  18; 
Laws,  1872,  p.  13  ;  Blodgett  v.  Schaffer,  94  Mo.  152 ;  R.  S. 
1879,  sec.  3160. 
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"  '  't 

Brace,   J. — On  the  twentieth  of   June,  1887,  the 
plaintiff   presented  to   the   coanty  court  of   Sullivan 
county  for  allowance  the  following  demand  against  said 
county : 
^^  Sullivan  County^  Missouri^  in  account  with  Jno.  P. 

Butler^  Dr. 

"  To  legal  services  ad  special  counsel  and  assistant 
attorney  in  the  matter  of  the  collection  of  taxes  against 
the  Chicago,  Burlington  &  Kansas  City  Railway  Com- 
pany, in  the  matter  of  D.  H.  Crumpacker,  collcrtor,  etc., 
at  the  relation  of  the  state  v.  said  company  and  in  the 
matter  of  the  state  ex  rel.  S.  C.  Hutchinson,  collector, 
etc.,  V.  said  company  as  follows: 
"Total     amount     collected     in     taxes    and 

interest  in  virtue  of  instituted  suit  and 

proceedings $16,743  72 

"Ten  per  cent,  of  this  sum  is  $1,574.37,  now  due  me 
under  the  order  of  the  county  court,  dated  January  9, 
1884,  a  duly  certified  copy  of  which  order  is  hereto 
attached,  marked  Exhibit  *  A,'  this  June  20,  1837. 

"Jno.  p.  Butler.*' 

The  order  referred  to  in  the  account  is  as  follows : 
"  State  OF  Missouri,       )  November  Adjourned 

"  County  of  Sullivan,        »     *  Term,  1883. 

In  the  county  court  of  said  county  on  the  ninth  day 
of  January,  1884,  the  following  among  other  proceed- 
ings were  had,  viz. : 

"John  P.  Butler  appointed  as  special  counsel  for 
Sullivan  county. 

*  Whereas,  suit  has  been  instituted  in  the  circuit 
court  of  Sullivan  county,  Missouri,  in  the  case  of  the 
state  of  Missouri  at  the  relation  and  to  the  use  of  David 
H.  Crumpacker,  collector  of  the  revenue,  plaintiff, 
against  the  Chicago,  Burlington  &  Kansas  City  Railroad 
Company,  to  enforce  the  payment  of  state  and  county 
taxes,  which  said  company  refuses  to  pay,  claiming 
exemptions  under  certain  special  charter  exemptions 
claimed  by  them.    And 
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'*  Whereas,  the  suit  is  of  far-reaching  importance, 
in  that  it  involves  the  taxation  of  said  railroad  through- 
out all  future  time.     And 

''Therefore,  be  it  by  the  court  here  ordered  that 
John  P.  Butler  be,  and  he  is  hereby,  employed  as  si)ecial 
counsel  to  prosecute  the  said  cause  in  the  supreme  court 
of  this  state,  and,  if  necessary,  to  the  supreme  court  of 
the  United  States.  And  to  enable  said  Butler  to  prop- 
erly present  said  cause,  and  to  employ  such  counsel  as 
he  may  deem  necessary,  said  Butler  shall  receive  as 
compensation  ten  per  cent,  on  all  of  the  unpaid  taxes 
and  interest  due  at  the  time  of  the  final  rendition  of 
judgment  in  favor  of  said  county  whether  the  same  be 
included  in  suit  or  not.     And 

"Whereas,  Putnam  county  and  Linn  county  are 
equally  interested  in  obtaining  a  favorable  decision  of 
said  cause  and  in  favor  of  the  right  to  tax  said  company 
as  claimed. 

*'  Wherefore,  it  is  by  the  court  ordered  that  N.  J, 
Winters,  clerk  of  this  court,  be,  and  is  hereby,  appointed 
special  agent  of  this  county,  to  confer  with  the  courts 
of  said  Linn  and  Putnam  counties  and  request  them  to 
employ  said  Butler  upon  the  same  terms  as  herein 
specified  on  the  part  ^jf  Sullivan  county,  then  and 
thereby  enabling  said  Butler  to  properly  prosecute  the 
said  cause  to  final  decision  in  the  courts  of  last  resort, 
and  enabling  him  to  employ  such  counsel  as  he  may 
deem  proper  to  assist  him  therein." 

The  county  court  refused  to  allow  the  demand  and 
plaintiff  appealed  to  the  circuit  court  of  said  county, 
and  the  case  was  taken  thence  by  change  of  venue  to 
Adair  county,  where  coming  on  to  be  heard,  after  all 
the  evidence  was  in,  the  plaintiff  asked  four  instructions  ; 
all  of  which  the  court  refused  to  give,  and  thereupon, 
upon  its  own  motion,  declared  the  law  of  the  case  as 
follows : 

"The  only  authority  to  employ  plaintiff  is  found 
in  section  6893,  Revised  Statutes,  1879.    The  authority 
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and  provisions  to  pay  assistant  counsel  as  provided  in 
said  section  are  exclusive.  That  under  the  evidence  the 
plaintiff  has  received  all  compensation  for  his  services 
the  law  permits." 

To  which  action  of  the  court  in  so  declaring  the  law 
the  plaintiff  at  the  time  excepted,  saves  his  exceptions 
herein  and  assigns  the  same  for  error. 

In  view  of  the  law  of  the  case  as  declared  by  the 
court  the  plaintiff  thereupon  took  a  nonsuit  with  leave 
to  move  to  set  the  same  aside.  His  motion  to  set  aside 
the  nonsuit  duly  filed,  being  afterwards  overruled,  the 
plaintiff  perfected  his  appeal  to  this  court. 

It  appears  from  the  evidence  that  Crumpacker  was 
the  collector  of  Sullivan  county  in  1882,  and  that 
afterwards  Hutchinson  became  his  successor ;  that  the 
Chicago,  Burlington  &  Kansas  City  Railroad  Company 
refused  to  pay  its  taxes  for  the  yeai-s  1881  and  1882 ; 
that  the  collector  employed  the  plaintiff  as  special 
counsel  to  bring  suit  for  the  recovery  of  such  taxes ; 
that  on  the  third  of  February,  1883,  the  plaintiff 
instituted  such  suit;  that  the  same  came  on  for  hearing 
at  the  November  term,  1883,  of  the  circuit  court,  was 
tried,  and  taken  under  advisement  by  the  court ;  while 
the  case  was  in  this  condition  the  order  of  the  county 
court  of  January  9,  1884,  on  which  plaintiff's  demand  is 
grounded,  was  made  by  the  county  court.  Afterwards 
a  decision  was  rendered  in  the  circuit  court  in  favor  of 
the  railroad  company,  and  the  case  taken  by  writ  of 
error  to  the  supreme  court ;  while  the  case  was  pending 
here,  Crumpacker  was  succeeded  by  Hutchinson,  and 
additional  taxes  for  the  years  1883,  1884  and  1885  having 
become  delinquent,  the  plaintiff,  in  1886,  brought 
another  suit  against  the  company  for  the  taxes  of  those 
years,  which  was  afterwards  consolidated  with  the 
original  suit. 

At  the  April  term,  1886,  of  this  court,  the  judg- 
ment  of  the  circuit  court  in  the  original  suit  was 
reversed  and  the  cause  remanded  (89  Mo.  623),  and  in 
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pursuance  of  the  same  opinion  another  case  from 
another  county,  involving  the  same  question,  but  in 
which  the  Judgment  was  against  the  railroad  company, 
was  affirmed.  This  latter  case  was  taken  to  the  supreme 
court  of  the  United  States,  and  afterwards  affirmed, 
the  plaintiff  appearing  and  making  an  argument  there 
in  support  thereof.  After  the  Sullivan  county  case  was 
remanded,  this  court  having  affirmed  the  right  to  levy 
taxes,  the  collector  was  about  to  proceed  to  collect  the 
same  by  distraint,  when  the  railroad  company  instituted 
injunction  proceedings  in  the  circuit  court  of  Sullivan 
county.  Failing  to  obtain  a  temporary  injunction  from 
the  judge  of  that  court,  they  applied  for  the  same  to  a 
judge  of  the  district,  and  afterwards  to  a  judge  of  the 
circuit  court  of  the  United  States.  Pending  these  pro- 
ceedings, the  county  court,  on  the  sixth  of  November, 
1886,  made  the  following  order : 

'*  Whereas,  the  Chicago,  Burlington  &  Kansas  City 
Railway  Company  have  brought  suit  by  injunction  in 
the  state  courts  and  in  the  courts  of  the  United  States 
to  enjoin  and  restrain  Samuel  C.  Hutchinson,  collector, 
from  collecting  state  and  county  taxes  from  said  com- 
pany which  is  not  provided  for  in  the  contract  subsist- 
ing between  J.  P.  Butler  as  special  counsel  for  the 
collection  of  said  taxes  against  said  company. 

"Wherefore,  it  is  ordered  that  said  Butler  be 
further  employed  as  special  counsel  to  defend  any  and 
all  suits  brought  by  said  company  against  Sullivan 
county  or  against  the  collector  of  the  revenue  of  other 
persons  seeking  to  enjoin  or  prevent  the  collection  of 
said  taxes,  and  shall  receive  in  compensation  for  such 
services  all  interest  on  taxes  due  and  to  become  due  up 
to  January  1,  1887.  But  in  the  event  that  such  taxes 
and  interest  be  not  collected  he  shall  receive  no  com- 
pensation for  his  services  as  attorney  and  si)ecial 
counsel  in  this  behalf. 

*'  It  being  understood  that  said  Butler  is  to  collect 
said  taxes  and  retain  for  his  compensation  all  interest 
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and  penalties  allowed  by  law  or  adjudged  by  the  courts 
of  this  state  or  by  the  United  States  against  said  com- 
pany by  reason  of  their  refusal  to  pay  the  same,  when 
due,  so  that  the  original  taxes  as  levied  and  assessed 
against  said  company  shall  be  paid  into  the  county 
treasury." 

Afterwards,  in  November,  1886,  the  railroad  com- 
pany paid  the  taxes  under  protest,  the  injunction  pro- 
ceedings were  subsequently  dismissed,  and  the  original 
suit  finally  disposed  of  by  the  judgment  of  the  circuit 
court  of.  Sullivan  county  rendered  on  the  twenty-third 
of  May,  1887,  in  favor  of  the  collector,  for  the  amount 
of  the  taxes  sued  for,  in  which  judgment  the  plaintiff 
was  allowed  an  attorney's  fee  of  $2,500,  taxed  against 
the  railroad  company  as  costs  and  paid  by  it. 

Tlie  whole  amount  of  taxes  and  interest  collected 
from  the  railroad  company,  for  the  years  1881  to  1886 
inclusive,  was  $15,734.42.  Of  this  amount  $1,743  was 
paid  the  plaintiflF  in  pursuance  of  the  terras  of  the  order 
of  the  county  court  of  November  6,  1886.  The  whole 
compensation  thus  received  by  the  plaintiflF  for  his  ser- 
vices amounts  to  the  sum  of  $4,234,  and  in  this  action  he 
seeks  to  recover  the  additional  amount  of  $1,574.37, 
under  the  order  of  the  county  court  of  January  9,  1884. 

I.  The  specific  ground  upon  which  the  circuit 
court  denied  the  plaintiflf's  right  to  recover  was  that 
the  county  court  had  no  power  to  charge  the  county 
with  a  liability  to  the  plaintiflf  for  the  amount  sued  for, 
in  compensation  for  his  services  as  an  attorney  in  the 
collection  of  the  cuxes  levied  upon  the  property  of  the 
railroad  company,  and  sued  for  as  stated.  If  the  county 
court  had  such  power  it  must  be  because  some  statute 
conferred  it;  for  we  have  repeatedly  ruled  that  such 
courts  are  not  the  general  agents  of  the  counties  or  the 
state,  and  only  have  such  authority  as  is  expressly 
granted  them  by  statute;  beyond  the  limits  of  such 
grant  their  acts  are  void.  And  persons  dealing  with 
such  agents  are  bound  to  take  notice  c  f  their  power  and 
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authority.  Sturgeon  v.  Hampton^  88  Mo.  203,  and  cases 
cited. 

The  only  power  conferred  wpovL  county  courts  in 
respect  of  tlie  employment  of  special  counsel  to  prose- 
cute suits  for  taxes  on  railroad  property  is  contained 
in  section  6893,  Revised  Statutes,  1879,  which  provides 
that  ''it  shall  be  the  duty  of  the  prosecuting  attorney 
of  each  county  to  prosecute  all  suits  for  taxes  under 
this  article.  County  collectors  shall  have  power,  with 
the  approval  of  the  county  court,  *  *  *  to  employ 
such  attorneys  as  may  be  deemed  necessary  to  aid  and 
assist  the  prosecuting  attorney  in  conducting  and  man- 
aging such  suits ;  and  the  court  in  which  suit  is  brought 
shall,  if  plaintiflE  obtains  judgment,  allow  such  attor- 
neys a  reasonable  fee  for  bringing  and  conducting  such 
suit,  which  shall  be  taxed  against  the  defendant,  and 
paid  as  other  costs  in  the  case.  At  the  request  of  the 
collector,  the  governor  may  direct  the  attorney  general 
to  assist  in  the  prosecution  of  any  such  suit.'^ 

The  statute  neither  authorizes  the  county  court  to 
employ  counsel  nor  to  charge  the  county  with  liability 
for  his  compensation.  The  power  to  employ  an  attor- 
ney is  granted  solely  to  the  collector ;  this  compensa- 
tion and  the  liability  therefor  is  provided  for  by  the 
law.  The  only  power  granted  to  the  county  court  is  to 
approve  or  disapprove  of  such  employment,  and  thereby 
fix  the  status  of  the  attorney  employed  by  the  col- 
lector as  to  his  right  to  such  compensation  when  his 
right  to,  and  the  amount  thereof,  comes  to  be  ascer- 
tained by  the  court  in  which  the  tax  suit  is  determined, 
and  the  liability  therefor  fixed  by  the  final  judgment  of 
such  court. 

This  state,  by  law,  has  made  ample  provision  for 
the  collection  of  its  revenue  for  all  purposes.  In  the 
exercise  of  its  prerogative,  it  makes  use  of  certain 
officials,  designated  as  county  officers,  to  whom  are 
assigned  specific  duties,  and,  among  others,  the  county 
courts.    But  this  statute  confers  no  power  ujpon  the 
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county  court  to  cast  upon  the  county  the  burden  oi 
cost  of  such  collection.  Nor  is  there  anywhere  in  the 
statutes  to  be  found  an  act  conferring  such  authority. 
As  conferring  such  authority,  we  are  cited  to  an  act, 
approved  March  11,  1873,  amending  an  act  approved 
March  9,  1872,  entitled  "An  act  to  abolish  the  offices 
of  circuit  and  county  attorneys  by  adding  a  new  sec- 
tion, to  be  denominated  section  5.'* 

That  amendment  reads  as  follows : 

"Sec.  5.  The  county  court  of  any  county  in  this 
state  may  employ  on  such  terms  as  said  court  shall 
deem  proper  by  an  order,  made  of  record,  one  or  more 
attomeys-at-law  to  aid  and  assist  the  prosecuting  attor- 
ney of  such  county  in  any  civil  business,  when,  in  the 
judgment  of  such  court,  the  interest  of  the  county 
requires  such  assistance."  The  act  of  1872,  to  which 
this  section  was  amendatory,  was  revised  and  amended 
in  1879  (R.  S.  1879,  art.  2,  ch.  9),  and  section  5  of 
that  act  omitted,  and  thereby  the  same  was  repealed. 
R.  S.  1879,  sec.  3160.  If,  however,  it  had  not  been 
repealed,  the  power  thereby  granted  would  have  no 
application  to  the  case  in  hand. 

The  civil  business  of  the  county  in  the  transaction 
of  which  the  county  court  was  thereby  empowered  to 
employ  the  necessary  assistance  of  counsel  had  no  ref- 
erence to  the  power  of  the  county  court  when  acting  as 
the  agent  of  the  state  in  the  matter  of  the  assessment, 
levy  and  collection  of  the  general  revenue ;  but  strictly 
to  its  business  as  a  municipality,  as  in  Thrasher  v. 
Greene  Co.,  87  Mo.  419.  Besides  the  revenue  law  is,  in 
itself,  a  complete  system  prescribing  service,  and  pro- 
viding compensation  for  such  service,  and  such  compen- 
sation is  necessarily  exclusive.  Hubbard  t).  Texas  Qo.^ 
101  Mo.  210 ;  Harris  v.  Buffington,  28  Mo.  63. 

Other  grounds  in  support  of  the  conclusion  reached 
by  the  circuit  court  might  be  stated,  but  these  are  suffi- 
cient.   The  judgment  is  affirmed.    All  concur. 
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The  State  v.  Thobnton. 


DIVISION  TWO.  • 


1.  Criminal  Law:  seduction  undbb  prohisb  of  icarrtaob.  The 
evidence  in  this  case  held  sufficient  to  authorize  the  submiasion  to 
the  jury  of  the  question  whether  defendant  was  guilty  of  seducing 
and  debauching  an  unmarried  female  under  eighteen  years  of  iBige» 
under  promise  of  marriage. 

2.     : :  PRIMA  FACIE  CASE.    When  the  state  proves  the  age 

of  the  female,  her  good  repute,  the  promise  of  marriage,  and  the 
seduction  by  virtue  of  that  promise,  &  prima  facie  case  is  made  for 
the  jury. 

8.    : :  DEFENSE.    The  defendant  may  then  show  want  of 

chastity  as  a  defense. 

4.  Evidence  :  nxiciT  intercourse.  The  fact  of  illicit  intercourse 
need  not  be  shown  by  direct  evidence ;  it  may  be  inferred  from  facts 
and  circumstances. 

6.  Female  Chastity.  A  woman  may  have  been  guilty  of  illicit 
intercourse,  and  subsequently  become  chaste  in  legal  contempla- 
tion. 

6.  Criminal  Practice:  substituting  juror.  A  defendant  in  a 
criminal  case  may  consent  to  the  substitution  of  a  juror  for  one 
already  selected  and  sworn. 

7.  Appellate  Practice:  .improper  remarks  of  PRosECUTma 
attornet.  An  appellate  court  will  not  interfere  with  the  discre- 
tion of  the  trial  court  in  denying  a  new  trial  because  of  the 
improper  remarks  of  the  prosecuting  attorney,  unless  the  record 
clearly  shows  what  the  alleged  prejudicial  remarks  were,  and  the 
circumstances  under  which  they  were  made. 

Appeal  from  Montgomery  Circuit  Court. — Hon    E.  M. 

Hughes,  Judge. 
Affirmed. 

iT.  C.  Dryden  for  appellant. 

( 1 )  The  court  erred  in  excusing  the  juror  Slavens, 
and  in  substituting  for  him  Sabourin.  ( 2 )  On  the  tes- 
timony ot  the  prosecutrix,  the  defendant  ought  to  have 
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been  declared  not  guilty  by  the  court ;  clearly  the  jury 
ought  to  have  found  him  not  guilty.  State  v.  JReeves^ 
97  Mo.  668 ;  State  v.  Wheeler,  94  Mo.  252  ;  State  v.  Pat- 
terson,  88  Mo.  88. 

John  M.    Woody  Attorney  General,  for  the  State. 

(1)  It  was  not  necessary  for  the  indictment  to 
state  that  the  defendant  agreed  to  marry  the  prosecuting 
witness.  (2)  The  objection  to  the  substituted  juror 
was  not  made  in  the  original  motion  for  a  new  trial, 
but  in  a  supplemental  one,  filed  more  than  four  days 
after  the  trial.  It  cannot,  therefore,  be  considered. 
State  V.  Brooks,  92  Mo.  591.  (3)  There  is  a  material 
difference  between  this  and  the  Reeves  case.  In  the 
Heeves  case  there  was  no  evidence  of  any  formel:  court- 
ship ;  it  seemed  to  be  merely  a  "  business  transaction,'' 
a  *' bargain,"  a  ''barter;"  but  in  this  case  a  courtship 
existed,  an  offer  of  marriage  and  acceptance  preceded 
even  an  attempt  or  offer  of  seduction,  arrangements 
were  made  for  the  marriage  and  a  postponement  thereof 
before  the  seduction.  Defendant  had  gained  the  confi- 
dence and  love  of  the  girl;  she  said  :  "I  loved  him 
better  than  my  mother."  He  had  told  her  how  he  had 
polluted  his  dead  wife  before  marriage,  he  had  worked 
with  her  for  months,  and  finally  he  seduced  her  by 
these  promises,  he  corrupted  her,  he  deceived  her, 
drew  her  aside  from  the  path  of  virtue  she  was  pursu- 
ing, as  shown  by  the  evidence  of  her  neighbors. 

Thomas,  J. — ^The  defendant  was  sentenced  to 
imprisonment  in  the  x>©nitentiary  for  two  years,  for 
seduction  under  promise  of  marriage,  at  the  June  term, 
,  1890,  of  the  circuit  court  of  Montgomery  county,  on 
change  of  venue  from  Lincoln  county,  and  the  case  is 
before  this  court  on  defendant's  appeal. 

L  The  first  assignment  of  error  is  that  the  testi- 
mony of  Alice  Cook,  the  prosecutrix,  shows  she  was 
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not  seduced  under  promise  of  marriage  within  the 
meaning  of  the  statute  under  which  the  indictment  in 
this  case  was  drawn.  Her  testimony  was,  in  substance, 
to  the  effect  that  she  and  defendant  became  engaged 
November  1,  to  be  married  December  19,  1888.  She 
says :  '*  I  did  not  marry  him  on  that  day,  because  he 
made  improper  proposals  to  me,  and  I  would  not  give 
up,  and  he  put  me  off  on  that  account.  The  engage- 
ment continued  from  time  to  time  till  Christmas,  but 
we  were  not  married  then.  The  engagement  went 
ahead  as  it  was,  and  he  continued  to  visit  me  and  to 
make  improper  proposals  to  me,  an4,  after  so  long  a 
time,  he  kept  up  his  proposals  for  three  months,  from 
December  until  March,  and  he  said  there  was  no  use  wait- 
ing any  longer,  that  as  soon  as  he  accomplished  what  he 
wanted,  he  would  marry  me  right  away,  and  he  said  he 
would  not  until  he  did,  but  as  soon  as  he  did  he  would 
marry  me,  and  so  I  gave  up  to  him.  He  said  he  would 
not  marry  his  first  wife  until  she  done  the  same  thing, 
and  she  done  it,  and  he  married  her.  He  said  he  would 
not  marry  me  or  any  other  girl  if  she  did  not  do  the 
same  thing,  and  I  had  confidence  in  him  that  he  would 
do  what  he  said  he  would  do,  and  I  gave  up  to  him.  I 
had  intercourse  with  him  in  my  father's  house.  He 
proposed  that  I  should  come  to  his  bed.  He  planned 
everything  himself.  He  said  he  would  wait  until  all 
the  folks  had  gone  to  sleep,  and  then  he  would  wake 
me,  and  then  I  was  to  come  to  him,  and  he  done  so  and 
I  went  to  him.  His  bed  was  on  the  floor ;  father's  bed 
was  over  there,  and  mine  was  here,  and  his  was  over 
there.  (Indicating.)  Well,  he  accomplished  his  act, 
what  he  proposed,  and  had  sexual  intercourse  with  me, 
and  after  that  he  continued  to  visit  me  just  the  same. 
I  had  intercourse  vrith  him  twice  after  that  at  the  same 
place,  in  my  father's  own  room.  The  first  time  I  had 
intercourse  with  him  was  on  the  tenth  of  March,  1889, 
and  the  second  time  was  about  two  weeks  after  that, 
and  again  about  a  month,  I  suppose,  after  that.    That 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  643 

The  State  v.  Thornton. 

was  all  the  times  he  ever  had  intercourse  with  me.  I 
became  pregnant,  and,  afterwards,  gave  birth  to  a  child 
on  the  last  of  December.  The  child  was  bom  dead, 
and  was  well  developed.  I  never  had  intercourse  with 
any  other  man.  I  was  seventeen  years  old  on  the  nine- 
teenth day  of  December,  1888." 

The  prosecutrix  was  shown  to  be  of  good  repute. 
Her  mother  and  father  testified  that  defendant  asked 
their  permission  for  him  to  marry  her,  which  they 
^ve.  At  the  time  of  the  alleged  seduction,  defendant 
was  boarding  at  the  girl's  home,  which  consisted  of  one 
room.  The  defendant  offered  no  evidence  whatever  to 
contradict  the  testimony  of  the  prosecutrix  as  to  her 
seduction,  or  to  contradict  or  disprove  the  testimony  of 
the  prosecutrix  and  her  mother  and  father  as  to  the 
promise  of  marriage,  nor  the  testimony  as  to  the  good 
repute  of  the  prosecutrix  at  the  time  of,  and  prior  to,  the 
alleged  seduction.  There  was  some  evidence  tending 
to  prove  improper  conduct,  but  nothing  criminal  on  her 
part,  toward  one  Price  Hill,  several  months  after  the 
-alleged  seduction,  but  Price  Hill  and  the  girl  deny  that 
she  was  guilty  of  the  conduct  charged. 

Upon  this  state  of  facts  the  court  is  asked  to  declare 
as  a  matter  of  law,  that  defendant  is  not  guilty  of  the 
-crime  with  which  he  is  charged.  The  contention  is  that 
the  prosecutrix  bartered  her  chastity  to  defendant  as 
the  price  of  the  marriage,  and  because  ^A^  did  this  Ae 
committed  no  crime. 

In  the  case  of  State  v.  JSckler,  106  Mo.  585,  we  had 
occasion  to  consider  the  identical  question  here  pre- 
sented, and  we  came  to  the  conclusion  that  a  man  is 
guilty  of  the  crime  of  seduction  under  promise  of  mar- 
riage, when  the  female  yields  to  sexual  intercourse  by 
reason  or  by  virtue  of  the  promise  of  marriage,  and 
would  not  have  so  yielded  except  for  the  promise. 
After  a  careful  review  of  the  reasons  given  and  author- 
ities cited  in  the  EcJcler  case,  we  adhere  to  the  doctrine 
there  laid  down.    In  some  respects  the  conduct  of  the 


Digitized  by 


Google 


644  SXJPREMB  COURT  OF  MISSOURI, 

The  State  v.  Thornton. 

prosecutrix  in  this  case  is  more  reprehensible  than  of 
the  prosecutrix  in  the  Eckler  case.  She  showed  more 
deliberation  in  getting  out  of  her  own  bed  and  going  to 
that  of  defendant  according  to  arrangements  previously 
made. 

But,  in  some  respects,  the  facts  in  this  case  make 
the  defendant's  conduct  more  reprehensible^  than  that 
of  Eckler.  In  the  Eckler  case  the  female  was  over 
twenty  years  of  age.  In  this  case  the  female  was  under 
eighteen.  In  that  case  the  evidence  outside  of  that  of 
the  prosecutrix  as  to  the  promise  of  marriage  was  very 
meager,  and  defendant  went  on  the  stand  as  a  witness 
and  denied  making  such  promise.  In  this  case  the 
promise  of  marriage  was  proven  positively  by  the  prose- 
cutrix, her  mother  and  father,  and  there  was  not  a  par- 
ticle of  evidence  on  the  defen^nf  s  part  to  the  contrary. 
In  that  case  the  state  in  the  first  instance  did  not  prove 
the  good  repute  of  the  prosecutrix,  and,  in  rebuttal,  the 
evidence  of  her  good  repute  was  not  strong.  In  this 
case  the  state  proved  by  several  witnesses  that  the 
prosecutrix  was  of  good  repute,  and  not  a  single  witness 
in  the  case  on  either  side  testified  to  tte  contrary. 

We  will  not  repeat  here  what  we  said  in  the  Eckler 
case^  but  will  supplement  what  was  there  said  with  a 
further  discussion  of  the  principle  involved  and  a  cita- 
tion and  review  of  other  authorities  in  support  thereof. 

Judging  from  the  tone  of  the  aigument  of  defend- 
ant's attorney  we  conclude  he  has  misconceived  the 
whole  scope,  intent  and  purpose  of  the  statute  under 
which  defendant  was  indicted.  His  argument  conveys 
to  our  minds  the  idea  that  the  statute  was  intended  to 
avenge  the  wrongs  of  the  seduced  female.  This  is  not 
the  object  of  the  statute.  We  rejoice  that  the  element 
of  revenge  in  punishment  inflicted  by  the  state  has  been 
eliminated  by  all  systems  of  enlightened  jurisprudence 
of  to-day.  The  state  punishes,  and  has  a  right  to  punish 
alone,  to  prevent  crime  and  protect  society.  So  far  as 
the  seduced  female  is  concerned  she  is  ruined,  with  a 
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bare  possibility  of  restoration  in  some  degree  to  society. 
The  law  cannot  restore  what  she  has  lost,  nor  can  it 
compel  defendant  to  restore  it.  Her  wrongs  are  unre- 
dressable.  This  statute  was  intended  to  punish  seducers, 
under  promise  of  marriage,  and  protect  the  homes  of 
the  innocent,  the  unsuspecting,  the  confiding  daughters 
and  sisters  of  our  people.  Alice  Cook  is  termed  by 
defendant  "a  hot,  brazen,  lascivious,  lying,  perju.ed 
woman,"  and  her  conduct  on  the  night  of  her  debauch- 
ment  is  portrayed  in  vivid,  we  might  say  lurid,  colors. 
She  agreed  to  get  up  and  go  to  defendant's  bed  to  have 
intercourse  with  him  upon  a  signal  to  be  given  by  him. 
He  gave  the  signal  and  she  went.  Here  is  the  attorney's 
impassioned  arraignment  of  this  conduct  of  the  girl: 
"Is  it  a  pure  woman  who  leaves  her  bed  in  the  sacred 
presence  of  father  and  mother  under  the  holy  roof  of 
home  and  pollutes  the  altar  of  domestic  life  with  the 
gratification  of  her  debased  and  brutal  desires  ? " 

We  all  say  she  did  wrong,  sinned  grievously,  and 
grievously,  has  she  paid  the  penalty.  Nature  and 
society  and  her  conscience  have  laid  heavy  burdens 
upon  her.  She  lost  her  lover  in  whom  she  confided ; 
she  bore  the  pains  of  pregnancy  and  then  went  down 
almost  into  the  valley  and  shadow  of  death  in  passing 
through  the  terrible  ordeal  of  maternity.  She  brought 
shame  and  disgrace  upon  her  parents  and  sisters,  and 
she  is  now,  no  doubt,  a  social  outcast,  with  no  hope  for 
the  future.  But  how  is  it  with  the  defendant?  He 
promised  this  girl  of  seventeen  to  make  her  his  wife, 
and  from  November  to  March  plied  her  with  his  pledges 
of  love  and  promises  of  marriage  to  induce  her  to  yield 
to  his  embraces.  He  succeeded  finally.  What  punish- 
ment has  he  received  1  None  except  such  as  a  guilty 
conscience  inflicts.  Did  he  commit  no  crime  because 
the  girl  consented  \  Her  consent  is  no  excuse,  for  the 
statute  ex  m  termini  implies  that  the  consent  of  the 
girl  is  obtained.  If  she  does  not  consent,  intercourse 
with  her  is  rape.     Her  consent  is  no  defense  because 
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the  statute  was  intended  to  protect  females  who  had  not 
reached  years  of  such  maturity  that  they  could  realize 
the  magnitude  of  the  offense  of  illicit  intercourse,  could 
realize  and  appreciate  the  risks  they  take  by  such  inter- 
course or  could  realize  and  appreciate  that  "a  man 
might  smile,  and  smile,  and  be  a  villian."  It  is  na 
crime  to  seduce  a  woman  over  eighteen  years  of  age 
under  promise  of  marriage.  Why  ?  Because  the  stat- 
ute has  not  so  declared.  The  theory  of  our  statute  is 
that  a  woman  having  reached  that  age  is  capable  of 
taking  care  of  herself.  If  a  man,  standing  in  a  confi- 
dential relation  to  a  female  under  eighteen  years  old, 
defiles  her,  he  is  guilty  of  crime  though  she  consent 
freely  to  gratify  ''her  debased  and  brutal  desires.** 
Her  consent  is  no  defense.  If  a  man  has  intercourse 
with  a  girl  under  fourteen,  it  is  rape,  and  a  capital 
crime.  Her  consent  is  no  excuse  or  defense.  In  all 
these  cases  the  theory  of  the  law  is  that  the  female  is 
incapable  of  giving  a  full,  free  and  matured  consent  to 
the  surrender  of  her  virtue. 

Defendant  played  a  false  part.  He  made  a  false 
promise  of  marriage  to  the  girl.  Did  she  have  "  debased 
and  brutal  desires  ?  '*  Then  why  the  necessity  for  a  false 
promise  of  marriage,  or  any  promise  at  all,  for  thatt 
She  confided  in  him.  He  deceived  her.  She  had  faith 
in  his  promise.  He  debauched  and  then  betrayed  her. 
Call  you  that  no  crime  against  her  1 

But  this  controversy  is  not  between  Alice  Cook,  on 
one  side,  and  the  defendant  on  the  other.  It  is  the  state- 
that  complains,  not  for  the  purpose  of  avenging  the 
wrongs  of  Alice  Cook,  but  to  preserve  the  morals  and 
good  order  of  society.  Did  the  defendant  commit  a 
crime  against  anyone  else  but  the  girl,  for  which  the 
state  ought  to  interpose  ?  Let  us  see.  Alice  Cook  lived 
in  a  very  humble  home,  indeed,  as  is  evident  from  the 
testimony  in  this  record.  She  worked  out  as  a  domestic 
servant.  Mother,  father,  three  girls  and  the  defendant 
all  slept  in  one  room.    The  mother  of  the  girl,  when 
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defendant  asked  her  for  her  daughter,  requested  a  loan 
of  him  of  $3  to  prepare  the  wedding  feast,  which  loan 
he  agreed  to  make.  This  home,  though  an  humble  one, 
was,  no  doubt,  as  dear  to  its  occupants  as  the  palaces  of 
the  rich  and  great  are  to  them.  The  defendant  entered 
this  home.  He  found  a  chaste  young  girl  there,  just 
seventeen,  for  the  jury  in  this  case  have  certified  to  us, 
under  their  oaths  and  the  instructions  of  the  trial  court, 
that  she  was  a  virtuous  girl.  She  was  full  of  hope  for 
the  future.  He  promised  to  marry  her,  for  this  fact  was 
also  certified  to  us  by  the  jury  that  tried  the  case. 
From  November  1,  1888,  to  March  10,  1889,  he  tried  to 
entice  her  from  the  path  of  virtue,  and  until  the  last- 
named  day  she  resisted  him.  He  told  her  all  along  that 
he  would  not  marry  her  if  she  did  not  yield  to  his 
desires ;  that  he  required  the  same  thing  of  his  first  wife, 
who  yielded,  and  he  married  her.  She  swears,  "I  had 
confidence  in  him  that  he  would  do  what  he  said,  and  I 
gave  up  to  him.  I  put  more  confidence  in  him  than  I 
did  in  my  own  mother.  I  loved  him,  and  my  only  idea 
was  to  win  him,  and  he  said  that  was  the  only  way,  and 
I  was  willing  to  do  anything  to  win  his  affections."  He 
was  to  give  her  a  signal  when  to  go  to  his  bed.  The  whole 
family,  including  the  girl,  went  to  bed  and  went  to 
sleep.  The  defendant  alone  remained  awake.  He  gave 
the  signal,  and  the  girl  went  to  his  bed,  and  submitted 
her  person  to  his  unlawful  embrac>es.  Did  he  commit 
no  crime  against  that  home,  which  he  polluted  and  des- 
ecrated, against  that  father  and  that  mother,  whose 
guest  he  was,  and  against  Alice  Cook's  younger  sisters, 
and  against  society? 

The  question  is  not  whether  Alice  Cook  did  wrong. 
The  question  is  whether  defendant  has  committed  a 
crime  or  not.  The  state  could  have  provided  a  punish- 
ment for  Alice  Cook's  act,  if  it  had  seen  proper.  That 
act  was  immoral.  She  committed  a  fearful  wrong 
against  herself,  her  mother  and  father,  her  sisters,  her 
home;  but  defendant  committed  a  fearful  wrong,  too, 
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against  all  these,  and  lie  induced  his  victim  to  join  in 
the  perpetration  of  this  great  wrong  by  importunities 
continued  from  November  to  March,  and  by  making  a 
fal.se  promise  of  marriage.  The  state  has  not  seen 
proper  to  declare  Alice  Cook's  act  under  such  circum- 
stances a  crime,  upon  the  ground,  no  doubt,  that  nature 
and  society  have  laid  burdens  upon  her  heavy  enough, 
to  atone  for  her  fearful  mistake.  Shall  we  fold  our 
arms  and  look  complacently  on  the  scene  that  was 
enacted  in  that  humble  home  of  the  Cooks  in  Lincoln 
county,  on  the  tenth  day  of  March,  1889,  and  say  to 
defendant,  It  is  true  you  won  the  love  and  affection  of 
this  girl  of  seventeen ;  it  is  true  you  made  a  false 
promise  of  marriage  to  her,  never  intending  to  keep  it 
on  your  part ;  it  is  true  the  girl  believed  you,  confided 
in  you,  thought  you  would  be  true  to  her  and  consum- 
mate the  marriage ;  it  is  true  you  importuned  her  for 
over  four  months  to  yield  to  your  desires,  urging  your 
false  promise  as  a  justification  for  her  yielding,  by 
which  you  finally  obtained  her  consent ;  it  is  true  you 
got  up  and  gave  the  signal  to  the  girl  to  come  to  your 
bed ;  it  is  true  you  desecrated  and  polluted  that  humble 
home,  broke  faith  with  the  mother  and  father  as  their 
guest,  robbed  the  girl  of  that  which  you  had  no  power 
to  restore  to  her ;  it  is  true  that  afterwards  you  betrayed 
and  deserted  the  girl,  leaving  her  pregnant,  with  noth- 
ing but  shame  for  the  past  and  despair  for  the  future ; 
it  is  true  we  now  look  upon  a  ruined  woman,  a  dese- 
crated home  with  all  the  sorrow  and  grief  attendant 
upon  them ;  it  is  true  this  is  all  the  result  of  your 
broken  promises  and  plighted  faith,  but  you  have  com- 
mitted no  crime  of  which  we  can  take  cognizance, 
because  this  girl  ought  not  to  have  believed  you ; 
because  this  girl  ought  not  to  have  confided  in  you, 
ought  not  to  have  trusted  you  ?  We  cannot  do  this. 
Justice  forbids  it ;  the  very  terms  of  the  statute  itself 
forbid  it. 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  649 

The  State  v.  Thornton. 

There  is  a  difference  of  opinion  how  far  the  doctrine 
of  volenti  Tion  fit  injuria  should  be  carried  in  civil 
cases,  but  nearly  all  are  agreed  its  application  in  crim- 
inal jurisprudence  is  limited.  There  are  two  schools  of 
philosophy  in  regard  to  the  functions  of  government. 
One  leaves  individuals  to  the  inexorable,  fatalistic  law 
of  **the  survival  of  the  fittest,"  and  is  crystallized  in 
the  proverb,  *' Every  fellow  for  himseU,  and  the  devU 
take  the  hindmost."  This  principle  finds  its  highest 
and  most  perfect  application  among  the  Fiji  Islanders. 
The  other  finds  expression  in  the  principle  that  'Hhe 
injury  of  one  is  the  concern  of  aU,"  and  is  most  per- 
fectly exemplified  and  applied  in  the  nations  of  western 
Europe  and  the  United  States. 

How  far  the  government  should  go  in  the  protection 
of  one  person  against  his  own  folly  or  weakness  or  inex- 
perience is  of  course  a  mooted  question,  and  will,  no 
doubt,  remain  a  mooted  question  for  centuries  to  come, 
if  not  for  all  time.  We  have  not  fixed  any  definite 
limits  yet.  But  the  government  now  does  by  it«  civil 
and  criminal  laws  constantly  interpose  in  many  cases 
to  protect  men  and  women  against  their  own  folly, 
weakness  or  inexperience,  and  this,  too,  in  defiance  of 
the  doctrine  of  volenti  non  fit  injuria.  Only  a  short 
time  ago  did  we,  by  a  unanimous  opinion  in  the  Burg- 
doerfer  case,  sustain  a  law  whose  sole  object  was  to 
protect  men  against  their  own  folly,  weakness  and  inex- 
perience. The  pool-seller  under  that  law  is  guilty  of 
crime,  though  he  sell  to  willing  buyers. 

Men,  educated  and  chivalrous  men,  brave  men  of 
experience,  cannot  voluntarily  consent  to  the  infliction 
of  injury  upon  their  persons.  It  is  made  a  felony  to 
fight  a  duel.  If  men  who  have  reached  years  of 
maturity,  men  of  experience  and  learning,  cannot  con- 
sent to  the  infliction  of  a  wound  upon  their  bodies, 
much*  less  can  a  girl,  seventeen  years  old,  consent,  in 
its  legal  sense^  to  the  pollution  of  her  body,  and  the 
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infliction  upon  her  of  a  greater  wrong  than  any  mere^ 
physical  injury  can  possibly  be.  In  such  cases,  and  in 
many  others  that  could  be  presented,  the  state  claims 
and  exercises  the  right  to  interfere,  aside  from  any  ques- 
tion of  fraud  or  false  pretense  or  deception  or  oppres- 
sion. Thg  right  is  clkimed  and  exercised  upon  the 
ground  alone  that  it  ought  to  preserve  the  public  morals 
and  to  keep  the  peace,  and  such  acts  are  punished,  not 
because  the  parties  concerned  do  not  consent,  but  because 
they  are  crimes  against  society. 

At  common  law  the  parent  has  a  right  of  action 
against  the  seducer  of  his  daughter,  though  the  latter 
freely  and  fully  consent,  and  in  such  action  he  can 
recover  damages  not  only  for  the  loss  of  services  of  the 
daughter,  but  also  for  distress  of  mind  sustained  by 
being  deprived  of  the  society  and  comfort  of  his  child, 
and  the  dishonor  he  receives  on  account  of  her  defile- 
ment. Hence,  we  find  a  distinct  recognition,  in  law,  of 
the  wrong  the  parent  sustains  apart  from,  and  not 
dependent  on,  the  wrong  the  daughter  receives.  A 
money  penalty  is,  however,  inadequate  to  the  offense  of 
seduction.  This  consideration  has  led  to  the  enactment 
in  most  of  the  states  of  laws  which  make  illicit  sexual 
intercourse  punishable  under  certain  circumstances  as  a 
crime.  Our  statute  reads,  ''If  any  person  shall  under 
or  by  a  promise  of  marriage  seduce  and  debauch  any 
unmarried  female  of  good  repute  under  eighteen  years 
of  age,"  he  shall  be  guilty,  etc.  Prior  to  the  revision  of 
1889,  the  age  of  the  female  was  fixed  at  twenty-one 
years.  This  provision  in  all  essential  particulars  exists 
in  New  York,  Iowa,  Minnesota,  Virginia,  Wisconsin, 
Oregon,  Indiana,  Mississippi,  Texas  and  Pennsylvania, 
except  in  some  of  them  the  age  of  the  female  is  imma- 
terial. We  reviewed  in  the  Eckler  case  the  decisions  in 
New  York  and  Indiana  construing  the  statutes  in  those 
states,  from  ^hich  it  will  be  seen  that,  if  the  female 
submits  to  carnal  intercourse  by  reason  and  in  consider- 
ation of  the  promise  of  marriage,  the  ciime  is  complete. 
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In  State  v.  Moore,  43  N.  W.  Rep.  2T3,  defendant 
and  the  prosecutrix  had  had  illicit  intercourse  for  more 
than  a  year,  when  defendant  went  away  and  prose- 
cutrix reformed,  so  she  swore,  and  led  a  chaste  life, 
until  after  defendant's  return  in  about  a  year,  when 
their  relations  were  resumed.  The  supreme  court  of 
Iowa  on  this  state  of  facts  says :  "  The  evidence  abun- 
dantly shows  that  not  only  the  first  act  of  sexual  inter- 
course, but  the  act  of  July  26,  1885,  was  accomplished 
by  the  most  solemn  promises  of  marriage,"  and  it  was 
held  that  this  last  act  of  intercourse  having  been  had 
under  promise  of  marriage  made  defendant  guilty  of 
seduction  within  the  meaning  of  the  statute. 

And  again  in  State  v.  Bell,  4A:  N.  W.  Rep.  244,  the 
supreme  court  of  Iowa  uses  this  language  in  reference 
to  this  crime :  "  Some  stress  is  laid  upon  the  claim  that 
the  prosecutrix  was  older  and  more  experienced  than 
the  defendant.  They  were  both  of  mature  years,  he 
but  little  younger  than  she,  and  a  widower  with  two 
children.  Neither  should  be  heard  to  urge  want  of  age 
and  experience  in  excuse  of  their  wrong." 

In  Commissioner  v.  McCarty,  2  Pa.  L.  J.  R.  351, 
Lewis,  P.  J.,  speaking  of  the  Pennsylvania  act  in 
regard  to  seduction  under  promise  of  marriage  says: 
"The  act  of  the  assembly  was  loudly  called  for  by  the 
frequent  perpetration  of  this  great  public  and  private 
wrong.  *  *  *  Seduction  by  means  of  a  promise  of 
marriage  is  a  grievous  offense.  The  violation  of  such 
a  promise  may  not  differ  in  principle  from  other 
breaches  of  solemn  engagements ;  *  *  *  but  there 
is  a  great  difference  in  the  degree  of  wrong  inflicted 
upon  society,  and  upon  the  individual  who  is  induced 
to  confide  in  the  promise,  and  to  surrender  to  her 
destroyer  all  that  is  estimable  in  woman,  and  all  that 
makes  her  existence  even  toleiable.  *  *  *  It  must 
appear  to  the  satisfaction  of  the  jury  that  the  seduction 
was  accomplished  by  means  of  a  promise  of  marriage. 
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Seduction  by  any  other  means  does  not  fall  within  the 
condemnation  of  the  act." 

The  supreme  court  of  North  Carolina,  in  State  n. 
Horton^  100  N.  C.  443,  held  that  the  statute  contem- 
plates a  seduction  by  means  of  a  promise  of  marriage  in 
the  nature  of  a  deceit.  Consent  is  no  defense  if  the 
seduction  is  proved. 

laMate  v.  TimmenSy  4  Minn.  825,  it  apx)eared  the 
prosecutrix  had  carnal  intercourse  with  defendant  and 
claimed  to  have  reformed,  and  then  under  promise  of 
marriage  repeated  such  intercourse  with  him.  The 
court  says:  **When  a  man  enlists  the  affections  of  a 
woman,  and  by  promising  to  make  her  his  wife  creates 
between  them  the  most  confidential  and  sacred  of  rela- 
tions, and  by  this  means  succeeds  in  obtaining  from  her 
concessions,  sinful  and  impure,  it  is  true,  but  from  their 
very  guilt  proof  of  the  depth  of  the  love  and  confidence 
which  extorted  them,  and  aggravates  his  treachery  by 
continuing  before  his  victim  the  delusive  hope  that  he 
will  yet  redeem  his  pledge,  and  thus  compels  her  to 
yield  anew,  until  at  last  his  infidelity  is  rendered  certain 
by  his  marriage  with  another,  and  she  in  the  despair 
of  exposure  and  shame  calls  him  to  an  account  before  a 
court  of  justice,  the  law  will  be  slow  to  permit  him  to 
object,  that  by  reason  of  her  acts,  continued  perhaps  to 
shield  him  from  disgrace,  she  was  a  woman  of  unchaste 
character.'' 

The  supreme  court  of  Texas,  in  Cole  v.  State^ 
40  Tex.  147,  says:  "The  promise  of  marriage  is  an 
important  element  in  the  definition  of  the  statutory 
offense,  and  it  must  appear  that  the  female  alleged  to 
have  been  seduced  yielded  alone  to  the  solicitation  of 
the  other  party  in  consideration  of  his  promise  to  marry 
her." 

In  Oregon,  in  the  case  of  Parker  v.  Monteith^  7  Or. 
277,  it  was  held  competent  to  prove  that  the  defendant 
promised  to  marry  plaintiff's  daughter,  when  by  reason 
of  such  promise  he  succeeded  in  seducing  her. 
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The  statute  of  Georgia  on  this  subject  is  peculiar. 
It  says  that  *'if  any  person  shall  by  persuasion  and 
promise  of  marriage^  or  other  false  and  fraudulent 
means,  seduce,"  etc.  Speaking  of  the  crime  denounced 
by  this  statute,  Judge  Bleckley,  on  behalf  of  the 
supreme  court  of  the  state,  in  Wilson  v.  State^  58  Ga. 
828,  says  :  *' Where  consent  [to  intercourse]  is  given, 
pending  a  virtuous  engagement,  in  consequence  of  a 
repetition  of  a  promise  to  marry  already  made  and 
accepted,  the  woman  yielding  in  reliance  on  the 
plighted  faith  of  her  lover,  and  intending  that  she 
shall  trust  and  be  deceived,  the  case  is  one  of  seduction. 
To  make  love  to  a  woman,  woo  her,  make  honorable 
proposals  of  marriage,  have  them  accepted,  and,  after- 
wards, to  undo  her  under  a  solemn  repetition  of .  the 
engagement  vow,  is  to  employ  persuasion  as  well  as 
promises  of  marriage.* 

In  Michigan  the  statute  reads :  *'If  any  man  shall 
seduce  and  debauch  any  unmarried  woman,"  etc.,  and 
speaking  of  this  statute  in  People  v.  DeFore^  64  Mich. 
693,  the  supreme  court  of  that  state  said :  **  Under  this 
statute,  the  offense  is  committed,  if  the  man  haa  carnal 
intercourse  to  which  the  woman  assented,  if  such  assent 
was  obtained  *  *  *  by  the  man  at  the  time,  and  to 
which,  without  such  promise,  she  would  not  have 
yielded.  *  *  *  if  she  resists  but  finally  assents 
or  yields,  induced  thereto  or  in  reliance  upon  the  prom- 
ise made,  the  offense  is  committed." 

After  a  full  review  of  the  above  authorities  and 
those  cited  in  the  EcJcler  case,  and  after  a  careful  exam- 
ination of  the  evidence  in  this  record,  we  have  no  hesi- 
tancy in  holding  that  there  was  ample  testimony  to  take 
the  case  to  the  jury,  and  the  court  committed  no  error 
in  refusing  to  instruct  the  jury  that  defendant  had  not 
committed  the  crime  charged. 

IL  The  defendant  certainly  has  no  right  to  com- 
plain of  the  instructions,  for  the  court  went  much 
farther  than  the  law  justified  it  in  favor  of  defendant's 
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theories  of  the  case.  The  instructions,  given  at  the 
instance  of  defendant,  convey  the  idea  that  a  woman 
may  be  unchaste  in  law,  without  having  had  illicit 
intercourse  with  anyone;  that  sexual  desire  strongly 
developed  in  her  constitutes  unchastity.  We  cannot 
subscribe  to  that  doctrine.  It  must  be  observed  here 
that  our  statute  does  not  require  the  female  to  be  chaste 
as  the  statutes  of  many  of  the  states  do;  it  simply 
requires  her  to  be  **of  good  repute."  By  our  defini- 
tion of  *' seduce,"  however,  we  have  virtually  inserted 
the  element  of  chastity  in  the  statute,  and,  as  was  said  in 
the  Eckler  case,  we  do  not  desire  to  depart  from  that 
definition.  But,  when  the  state  proves  the  age  of  the 
girl,  the  promise  of  marriage  and  the  seduction  and 
debauchment,  by  virtue  of  that  promise,  and  that  the  girl 
is  of  good  repute,  it  makes  a  prima  facie  case  to  go  to  the 
jury.  The  defendant  can  then  show  that  the  girl  is  not 
viituous,  and  thus  escape  punishment.  A  want  of 
chastity  under  our  statute  must  be  shown  by  defend- 
ant. Bleckley,  C.  J.,  of  Georgia,  gives  the  true  defi- 
nition of  chastity  in  O^JVeil  v.  Stale.  11  S.  E.  Rep. 
856,  a^  follows:  *'Tliat  unmarried  females,  who  are 
virgi4is,  are  virtuous,  and  those  who,  by  their  own  con- 
sent, have  ceased  to  be  virgins,  are  not  virtuous."  In 
another  place  he  says:  "This  is  a  plain,  practical 
standard  by  which  to  test  the  chastity  to  which  the  law 
looks  in  classifying  females  who  have  never  been  mar- 
ried, and  who  have  not  been  deprived  of  their  virginity 
by  violence  or  force,  without  their  consent.  Of  course, 
a  different  standard  would  have  to  be  adopted  in  classi- 
fying women  who  have  been  married."  And  this  defi- 
nition has  the  support  of  other  courts.  Kenyan  a. 
People^  84  Am.  Dec.  177,  and  notes ;  Andre  v.  State,  68 
Am.  Dec.  708,  and  notes.  The  fact  that  a  female  has 
had  illicit  intercourse  need  not  be  shown  by  direct  evi- 
dence. Like  all  other  fact«,  it  may  be  shown  by  circum- 
stances, etc.    We  will  add  that  a  woman  may  have  had 
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illicit  intercourse  with  men  and  afterwards  reform  so  as 
to  become  chaste  in  contemplation  of  law.  State  ©.  Pat- 
Urson,  88  Mo.  88. 

IIL  After  the  jury  was  impaneled  and  sworn  to  try 
the  case,  Mr.  Avery,  the  prosecuting  attorney,  made  his 
oi)ening  statement  to  the  jury.  When  Mr.  Avery  had 
^joncluded  his  statement,  a  note  was  handed  to  Judge 
Hughes,  who  was  presiding  at  the  trial.  Judge  Hughes 
read  the  note,  and  said  to  the  counsel  for  both  sides,  in 
the  presence  and  hearing  of  the  jury:  "Gentlemen,  a 
member  of  the  family  of  Mr.  Ben.  Slavens,  one  of  the^e 
jurors,  is  very  sick ;  his  mother-in-law  is  about  to  die. 
Are  both  sides  willing  that  he  be  discharged,  and  can 
you  agree  upon  another  juror ;  or  will  you  have  another 
full  panel «'' 

Both  sides  consenting  to  the  withdrawal  of  the 
juror,  he  was  excused  from  the  jury.  Mr.  Hughlett 
asked  Mr.  Dry  den,  defendant's  attorney,  privately,  if 
he  consented  to  the  excusing  of  the  juror.  Mr.  Dryden 
said :  *'  I  propose  to  save  the  point.''  Thereupon,  Mr. 
Hughlett  and  Mr.  Dryden  went  together  to  the  judge, 
to  whom  Hughlett  said :  *'  Dryden  does  not  consent  to 
this."  Judge  Hughes  said:  "Mr.  Dryden,  I  under- 
stood you  to  consent  to  the  withdrawal  of  this  juror. 
If  you  do  not,  I  will  call  Mr.  Slavens  back  and  keep 
him  on  the  jury^and  let  the  trial  proceed."  Thereupon, 
Mr.  Dryden  said:  "I- will  consent,  and  will  not  raise 
the  point."  The  foregoing  conversation  between  the 
judge  and  Dryden  and  Hughlett  was  not  heard  by  the 
jury,  but  was  private.  Thereupon,  Mr.  Hughlett  said, 
in  open  court,  and  in  the  presence  and  hearing  of  the 
jury:  "Now,  let  us  call  jurors  from  the  bystanders 
until  a  juror  is  found  to  whom  both  sides  agree,  and  will 
serve  in  Slavens'  place."  The  defendant's  counsel  con- 
sented to  this. 

Thereupon,  Frank  Sabourin,  the  first  man  called 
from  the  bystanders,  qualified,  and  was  accepted  by 
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both  sides;  after  which  the  whole  jury,  inclnding 
Sabourin,  the  new  juror,  was  sworn  to  try  the  case. 
Defendant  insists  that  his  action  in  this  connection  was 
constrained  and  forced,  that  the  court  erred  in  forcing 
upon  him  the  alternative  of  excusing  the  juror  Slavens, 
or  incurring  his  displeasure  by  refusing  to  excuse  him. 
The  better  course  for  a  judge  to  pursue  under  the  cir- 
cumstances of  this  case  would  be  to  inform  the  attor- 
neys  for  both  sides  of  the  situation,  and  asceitain  their 
wishes  privately  ;  but  we  are  well  satisfied  also  that  in 
an  emergency,  like  this  under  review,  the  defendant  has 
a  duty  to  perform.  The  court  asked  the  attorneys  pub- 
licly in  the  J)resence  of  the  jury,  whether  they  would 
consent  to  the  withdrawal  of  the  juror,  and  they  all 
consented.  But  it  seems  defendant's  attorney  had  a 
mental  reservation  that  he  would  *'save  the  point.'* 
As  soon  as  the  court  learned  of  this  mental  reservation 
the  private  colloquy  above  was  had  between  the  judge 
and  the  attorneys,  the  result  of  which  was  that  defend- 
ant's attorney  said,  '*Iwill  consent,  and  will  not  raise 
the  point."  He  had  the  power  to  waive  an  exception 
to  the  action  of  the  court,  and  to  consent  to  the  substi- 
tution of  one  juror  for  another.  Slate  v.  Oilmore^  95 
Mo.  554  ;  State  v.  Robertson^  71  Mo.  446.  The  rule  in 
regard  t6  saving  exceptions  is  the  same  in  criminal  as 
in  civil  cases.  State  v.  Griffin^  98  Mo.  672 ;  State  t). 
Meyers,  99  Mo.  107;  State  v.  DeMosse,  98  Mo.  340; 
State  V.  Ramho,  95  Mo.  462. 

The  judge,  if  the  exception  had  been  saved  at  the 
time  of  the  piivy  conference,  could  have  assumed  the 
responsibility  of  retaining  the  juror,  and  he  could  have 
done  it  consistently,  too,  and  thus  defendant  would 
have  been  relieved  of  the  dilemma  in  which  he  was 
placed  by  the  judge's  iirst  remark.  At  the  time  no  one 
supposed  that  the  retention  of  Slavens  6n  the  jury 
would  be  of  peculiar  benefit  to  either  side,  and  for  that 
reason,  no  doubt,  defendant's  attorney  said,  **I  will 
consent,    and    will   not    raise    the   i)oint."     Another 
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competent  juror  was  called  and  accepted  by  both  parties, 
and,  it  not  api)earing  that  defendant  was  prejudiced  by 
this  action  of  the  court,  it  would  be  trifling  with  the 
administration  of  the  law  to  undo  the  work  of  the  court 
and  jury,  on  the  bare  supposition  that  Slavens  might 
have  been  more  favorable  to  defendant's  views  of  the 
case  than  was  the  juror  who  was  substituted  for  him. 

IV.  Exception  was  taken  to  the  speech  of  Mr. 
Hughlett,  prosecuting  attorney  of  Montgomery  county. 
Nat.  C.  Dryden,  Esq.,  and  Mr.  Robert  Shackleford 
made  affidavit  setting  out  what  Mr.  Hughlett  said  that 
was  objectionable.  According  to  their  recollection  of 
the  speech  Mr.  Hughlett  made  some  remarks  that  were 
not  calculated  to  add  to  the  dignity  and  decorum  that 
should  characterize  a  temple  of  justice,  but  the  latter 
made  a  counter-affidavit  in  which  he  denied  saying  the 
most  of  what  the  other  affiants  charged  him  with  saying, 
and  two  other  affiants  supported  him.  The  court  over- 
ruled this  objection  without  giving  any  reason  for  it  and 
without  certifying  to  us  what  Mr.  Hughlett  did  in  fact 
say.  It  is  impossible  for  us  from  this  record  to  deter- 
mine whether  the  speech  was  what  Messrs.  Dryden  and 
Shackleford  say  it  was,  or  whether  it  was  what  Mr. 
Hughlett  and  those  who  supported  him  say  it  was. 
Interference  with  the  arguments  of  attorneys  should  not 
be  indulged,  except  where  it  manifestly  appears  the  priv- 
ilege has  been  abused,  and  whether  it  has  been  abused 
or  not  must  necessarily  be  left  largely  to  the  trial  judge 
who  is  in  a  position  to  know,  in  the  first  place  what  was 
said  and  the  reasons  for  it  being  said,  and  in  the  second 
place  to  know  whether  remarks  of  attorneys  have  oper- 
ated to  the  prejudice  of  the  losing  party.  And  espe- 
cially an  appellate  court  ought  not  to  interfere  with  the 
discretion  of  the  trial  court,  unless  the  record  unequivo- 
cally shows  what  the  remarks  claimed  to  be  prejudicial 
were,  and  the  circumstances  under  which  they  were 
made. 

Vol.  108—43 
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Judgment  aflBrmed.  Gantt,  P.  J.,  and  Macfar- 
LANE,  J.,  concur  in  the  result  on  the  ground  that  the 
case  was  tried  in  accordance  with  the  previous  rulings 
of  this  court,  and  do  not  desire  to  be  understood  as 
overruling  State  v.  Beeves  and  similar  cases. 
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The  State  v.  Wheeler,  Appellant. 


DIVISION  TWO. 


1  Criminal  Practice :  prejudice  of  jurob  :  new  trial.  On  a 
trial  for  seduction  under  promise  of  marriage  one  of  the  jurors, 
after  they  had  been  sworn  and  before  the  introduction  of  evidence, 
used  most  brutal  language  in  regard  to  the  defendant  who  at  once 
brought  the  matter  to  the  attention  of  the  court,  and  challenged 
the  juror's  right  to  sit  on  the  trial.  Hdd,  that  the  trial  court 
erred  in  not  granting  a  new  trial  because  of  the  prejudice  of  the 
juror. 

2.     :  SEDUCTION  UNDER  PROMiSB  OF  MARRIAGE.      Where  there 

is  no  evidence  that  the  prosecutrix  was  an  unmarried  woman  at 
the  time  of  the  alleged  seduction  a  conviction  will  not  be  sus- 
tained. 

8.     :  REASONABLE  DOUBT :  iNSTRUCfHONS.    It  is  not  error  that 

an  instruction  hypothecating  facts  authorizing  a  verdict  of  guilty- 
does  not  require  the  facts  to  be  found  beyond  a  reasonable  doubt, 
where  the  jury  are  properly  instructed  on  the  latter  in  a  separate 
instruction. 

4.  Seduotion  XTnder  Promise  of  Marriage:  "good  REPrrrK.** 
A  female  of  "good  repute"  in  the  statute  relating  to  seduction 
under  promise  of  marriage  (R  S.  1879,  sec.  1259)  means  one  of 
**  good  reputation." 

5.     :   CORROBORATION.      An    instruction    as  to    corroboration 

(under  R.  S.  1879,  sec.  1912)  necessary  to  convict  in  such  case 
approved. 

Appeal  from  Jackson  Criminal  Court. — Hon.  J.  M. 
Sandusky,  Judge. 

Reversed  and  remanded. 
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/.  W.  Beehe  and  L.  H.  Waters  for  appellant. 

( 1 )  The  court  erred  in  refusing  to  discharge  the 
juror  Lynch.  His  statement,  made  after  the  opening 
statements  of  counsel  had  been  made  and  the  jury  had 
separated,  that  "  If  the  G  — d  d — - — d  son  of  a  b — h 
promised  to  marry  the  girl,  why  didn't  he  do  it,''  in 
the  presence  of  a  crowd  on  the  street,  disqualified  him 
from  acting  as  a  juror.  The  court  had  the  power  to 
•discharge  him,  and  should  have  done  so.  Thompson  on 
Trials,  sec.  90;  State  v.  Sternberg,  69  Mo.  410.  (2) 
The  state,  in  cross-examining  the  witness  Mclanahan, 
asked  him,  against  defendant's  objection  and  without  a 
rebuke  from  the  court,  the  following , question :  *'Mr. 
HcLanahan,  you  were  a  member  of  the  jury  that  con- 
victed the  defendant,  wasn't  youl"  This  was  an 
Improper  reference  to  a  former  verdict  in  the  case,  and 
is  prohibited  by  statute.  R.  S.  1889,  sec.  4268 ;  State  v. 
LeabOj  89  Mo.  247.  (3)  The  court  eiTed  in  admitting 
evidence  of  a  promise  to  marry,  made  after  the  alleged 
seduction.  State  v.  Patterson,  88  Mo.  100 ;  102  Pa.  St. 
408.  (4)  The  state  failed  to  prove  that  the  prosecu- 
trix was  an  unmarried  female.  That  was  a  material 
fact,  and  should  have  been  proven.  (6)  The  court 
^rred  in  giving  instructions,  numbered  1  to  10,  incl'isive. 

John  M.   Woody  Attorney  General,  for  the  State. 

Gantt,  p.  J. — ^Defendant  was  indicted  at  the  Feb- 
ruary term,  1884,  of  the  criminal  court  of  Jackson 
<50unty.  The  cause  was  tried  April,  1890.  After  the 
jury  was  sworn,  and  the  opening  statements  of  counsel 
made,  the  jury  were  allowed  to  separate,  and  the  court 
adjourned  until  the  following  morning. 

After  the  adjournment,  one  Lynch,  a  member  of 
the  jury,  in  the  hearing  of  a  number  of  persons,  said  of 
•defendant,  *'  If  the  G— d  d n  son  of  a  bitch  prom- 
ised to  marry  the  girl  why  didn't  he  do  it  I"     On  the 
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meeting  of  the  court,  defendant  at  onoe  filed  a  number 
of  affidavits  of  persons  who  heard  the  statement  made 
by  Lynch,  and  challenged  Lynch' s  right  to  sit  longer  as 
a  juror  in  this  case.  The  challenge  was  overruled.  The 
point  was  again  made  in  the  motion  for  a  new  trial,  8ui>- 
ported  by  affidavits.  Lynch  made  affidavit  that  he  did 
not  recollect  making  the  remark,  admits  he  was  informed 
by  the  deputy  marshal  that  defendant's  counsel  were 
fussing  aboat  it  while  he  was  on  the  jury,  and  says  he 
wiis  unbiased. 

The  prosecutrix  testified  that  defendant  commenced 
waiting  on  her  in  the  spring  of  1882 ;  that  they  doom 
became  engaged ;  that  along  in  the  summer  or  fall  they 
had  a  falling  out,  and  he  quit  his  visits  for  some  six 
weeks.  He  then  renewed  his  visits,  and  they  renewed 
their  engagement.  The  twelfth  of  July,  1883,  was  set 
for  their  marriage ;  that  on  the  evening  of  July  1,  1888^ 
he  seduced  her  in  the  parlor  of  her  father's  house ;  that 
it  occurred  about  nine  p.  m.,  on  the  sofa.  Her  father 
and  mother  were  up  stairs  in  bed.  A  hired  giii  was 
ui)6tairs  in  the  room  occupied  by  the  girl  and  herself. 

The  father  swears  that  he  was  sleeping  downstairs, 
and  that  the  diningroom  was  between  his  sleeping  room 
and  the  parlor.  The  front  door  of  the  house  opened 
into  the  parlor,  so  that  there  were  three  doors  leading 
out  of  it.  In  answer  to  a  question  asked  by  the  state  as 
to  what  was  the  inducement  that  led  her  to  submit  to 
carnal  intercourse  with  defendant,  she  said,  *' WeU,  he 
said  he  would  marry  me;  that  it  wouldn't  keep  him 
from  marrying  me;  I  told  him  he  wouldn't  want  to 
marry  me  after  that,  and  he  said  he  would."  The  state 
then  asked  her,  *^Was  that  the  inducement  t "  and  she 
answered,  **  Yes,  sir." 

Nancy  Wheeler  and  her  mother  were  allowed  to 
testify,  against  defendant's  objections,  that  after  it  was 
found  that  she  was  in  a  family  way  the  defendant 
promised  to  marry  her;  two  or  three  witnesses  swwe 
that  she  was  a  woman  of  good  repute  prior  to  June  and 
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July,  1883,  The  mother  and  a  neighbor  testified  that 
she  had  a  blue  silk  dress,  a  white  dress  and  some  under- 
wear made  up  in  the  spring  of  1883.  The  mother  swore 
that  in  the  fall  of  1883  the  defendant  told  her  they  were 
engaged.  jShe  said  she  never  testified  to  that  before, 
although  she  had  twice  testified  in  the  case. 

The  defendant  introduced  a  number  of  witnesses 
who  testified  that  the  reputation  of  Nancy  Wheeler, 
prior  to  June,  1883,  was  bad ;  that  the  reputation  of 
Nell  Murphy,  her  associate,  was  bad  ;  that  the  prosecu- 
trix was  known  as  Matt  Wheeler  and  Sweeter  Wheeler. 
One  witness  swore  that  he  and  another  man  saw  her 
after  an  evening  performance  of  a  circus  go  to  the  fair 
grounds  and  into  a  sheep  stall.  Another  said  he  saw 
her  and  a  man  named  Williams  in  a  hotel  after  night, 
lying  on  the  same  sofa.  Another  said  he  saw  her  and  a 
Mr.  Sampson  on  a  bed  on  Sunday  afternoon.  Mrs. 
Jenkins  testified  that  the  prosecutrix  told  her  that  she 
had  a  good  receipt  to  prevent  pregnancy.  The  prosecu- 
trix denied  all  the  foregoing,  but  admitted  that  prior  to 
1883  she  kept  a  stand  at  the  public  market  of  Kansas 
City  for  nearly  a  year. 

A  witness  for  the  state  testified  that  she  kept  com- 
pany with  one  Dick  Metzker,  a  married  man,  and  a  bad 
charact'Cr,  prior  to  1883.  All  other  witnesses  testified 
that  she  was  frequently  seen  at  Russell's  feed  store  as 
late  as  nine  p.  m.  There  was  no  evidence  that  she  was 
an  unmarried  female. 

The  court  gave  the  following  instructions :  *'  1.  If 
they  believe  from  the  evidence  that  defendant,  in  Jack- 
son county,  Missouri,  and  within  three  years  prior  to 
the  fourth  day  of  March,  1884,  under  promise  of  mar- 
riage, seduced  and  debauched  Nancy  M.  Wheeler,  and 
that  said  Nancy  M.  Wheeler  was  then  and  there  an 
unmarried  female  of  good  repute  and  under  the  age  of 
twenty-one  years,  then  the  jury  will  find  the  defendant 
guilty  as  charged,  and  assess  his  punishment  at  impris- 
onment in  the  penitentiary  not  less  that  two,  nor  more 


Digitized  by 


Google 


662  SUPREME  COURT  OP  MISSOURI, 

The  State  v.  Wheeler. 

than  seven,  years,  or  by  fine  not  exceeding  $1,000,  and 
imprisonment  in  the  connty  jail  not  exceeding  one 
year. 

'*2.  A  female  is  said  to  be  of  *good  repute,' 
within  the  meaning  of  these  terms  as  used  in  the  first 
instruction,  when  she  is  honestly  pursuing  the  path  of 
virtue.  She  is  said  to  be  'seduced,'  within  the  meaning 
of  that  term,  as  used  in  the  first  instruction,  when  by 
arts  and  blandishments  she  is  deceived,  corrupt^  and 
drawn  aside  from  the  right  path.  She  is  said  to  be 
'debauched,'  within  the  meaning  of  that  term,  as 
used  in  the  first  instruction,  when  she  is  carnally 
known. 

"Every  illicit  connection  is  not  seduction.  It  can- 
not be  said  that  a  female  is  drawn  aside  from  the  path 
of  virtue  unless  she  is  honestly  pursuing  that  path 
when  approached.  If  her  mind  is  corrupt  and  polluted 
with  lewd  thoughts,  and  she  is  ready  to  submit  to 
improper  embraces,  as  opportunity  offers,  from  her  own 
lustful  propensity,  and  without  any  arts  or  blandish- 
'ments  of  him  with  whom  she  has  sexual  intercourse, 
in  such  case  she  cannot  be  said  to  be  seduced  by  the 
party  with  whom  she  has  improper  sexual  relations. 

"  If  the  jury  find  from  the  evidence  that  the  defend- 
ant had  illicit  connection  with  the  plaintiflf  under 
promise  of  marriage,  but  further  find  that  there  was  no 
seduction,  within  the  meaning  of  the  word  as  already 
defined,  they  will  find  the  defendant  not  guilty." 

And  refused  the  following:  "If,  therefore,  you 
shall  believe  from  the  evidence  that  the  defendant  had 
carnal  intercourse  with  the  said  Nancy,  and  that  she 
yielded  to  him  solely  on  account  of  a  promise  of  mar- 
riage, without  the  practice  by  him  of  arts  and  blandish- 
ments, then,  though  she  may  have  been  of  good  repute, 
she  was  not  seduced,  and  you  must  acquit." 

During  the  concluding  speech  of  the  prosecuting 
attorney,  he  stated  to  the  jury,  against  defendant's 
objection,  as  follows :  "All  of  the  defendant's  witnesses 
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from  Odessa  had  been  bought  up.  Yes,  gentlemen, 
they  have  all  been  bought  up  by  the  defendant.'^ 
The  said  attorney  was  allowed  to  proceed  with  his  said 
remarks  without  rebuke  from  the  court,  and  defendant 
excepted. 

The  jury  returned  a  verdict  in  the  following  form : 
*'We,  the  jury,  find  the  defendant  guilty,  in  manner 
and  form,  as  charged  in  the  indictment,  and  leave  it  to 
the  court  to  fix  the  punishment." 

The  court,  thereupon,  fixed  the  punishment  at 
imprisonment  in  the  county  jail  for  one  year,  and  a  fine 
of  $1,000.  In  his  motion  for  a  new  trial  the  defendant 
assigned  as  errors  instructions  given  for  the  state,  and 
refusal  to  give  those  prayed  for  by  defendant;  the 
misconduct  of  juror  Lynch ;  the  misconduct  of  the 
prosecuting  attorney  in  his  closing  speech ;  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict ;  the  illegal- 
ity of  the  verdict. 

I.  In  our  opinion,  the  court  erred  in  not  granting  a 
new  trial,  because  of  the  evident  prejudice  of  the  juror 
Lynch.  Jury  trials  would  have  little  to  commend  them 
if  the  jurors  are  not  impartial  and  unprejudiced.  This 
juror  on  his  voir  dire  had  answered  that  he  stood 
indifferent  between  the  state  and  the  defendant,  and  yet» 
before  he  had  heard  one  word  of  evidence,  the  proof  is 
overwhelming  that  he  gave  expression  to  the  most 
brutal  language  in  regard  to  the  defendant.  The 
expression  at  once  stamped  him  as  utterly  unfit  to  pass 
upon  the  guilt  or  innocence  of  a  party  on  trial  for  a 
grave  offense.  He  does  not  deny  the  words  attributed 
to  him.  The  defendant  at  once  brought  the  matter  to 
the  attention  of  the  court,  so  that  he  is  not  chargeable 
with  any  laohes  in  this  regard.  In  State  v.  Hoss^  29 
Mo.  32,  a  new  trial  was  awarded  under  similar  circum- 
stances, and  that  case  was  approved  in  State  v.  Breen^ 
69  Mo.  413 ;  Rice  v.  State,  16  Ind.  298. 

II.  The  record  nowhere  discloses  that  the  prosecu- 
trix^ was  an  unmaiiied  woman  at  the  time  the  offense 


Digitized  by 


Google 


664  SUPREME  COURT  OP  MISSOURI, 

The  State  v.  Wheeler. 

is  charged  to  have  been  committed.  Without  doubt,  it 
was  essential  to  a  good  indictment  in  this  case,  that  it 
should  be  charged  that  defendant  seduced  an  unmarried 
woman.  The  legislature  in  its  wisdom  has  seen  fit  to 
give  protection  against  this  crime  to  unmarried  women 
alone.  1  Bishop  Grim.  Proc,  sees.  81,  86,  88 ;  Slate  v. 
HaT/wardj  83  Mo.  299,  and  cases  cited.  In  Slate  v. 
McCasky^  104  Mo.  644,  it  was  said,  Judge  Thomas 
delivering  the  opinion :  **  There  was  no  evidence  what- 
ever offered  to  show  that  the  prosecutrix  was  a  woman 
of  good  repute,  and  in  such  case  there  can  be  no  convic- 
tion for  the  offense  charged  against  the  defendant  in 
this  case.  The  indictment  must  allege,  and  we  think 
the  better  doctrine  is,  the  state  must  prove  in  the  first 
instance,  that  the  woman  alleged  to  have  been  seduced  is 
of  'good repute.'  "  1  Bish.  Grim.  Proc.,  sees.  1103-1105; 
State  V.  mil,  91  Mo.  423.   " 

It  is  just  as  essential  that  it  should  appear  by  evi- 
dence in  the  case  that  the  female  was  an  unmarried 
woman,  as  it  is  to  show  she  is  of  good  repute.  Without 
evidence  from  which  the  jury  could  find  this  essential 
fact,  no  conviction  can  stand.  We  know  of  no  pre- 
sumption that  a  woman  is  unmarried  in  the  absence  of 
any  evidence  whatever  on  the  point.  The  objection  is 
available  not  only  because  the  verdict  was  without 
material  evidence  to  sustain  it ;  but  without  evidence, 
this  point  was  erroneously  submitted  to  the  jury  in  the 
instructions. 

III.  Counsel  for  defendant  challenges  the  instruc- 
tions given  by  the  court.  First,  because  instruction, 
numbered  1,  did  not  require  the  facts  to  be  found 
"beyond  a  reasonable  doubt."  The  tenth  instruction 
defined  ''  reasonable  doubt"  coriectly,  and  gave  defend- 
ant the  full  benefit  of  the  presumption  of  innocence. 
The  punishment  was  by  some  inadvertence  misstated. 
The  maximum  is  five  years  in  the  penitentiary,  not 
seven.  However,  no  harm  resulted  to  defendant  from 
this  oversight.    The  second  instruction  follows  the*  law 


Digitized  by 


Google 


VOL.  108,  OCTOBER  TERM,  1891.  665 

The  State  v.  Wheeler.  . 

as  announced  in  this  court  in  Slate  v.  Patterson^  88  Mo. 
€8,  and  subsequently  adhered  to  in  State  v,  Heeves^ 
97  Mo.  668,  with  the  exception  that  we  think  the  court 
improperly  defined  ''good  repute."  "Good  repute"  is 
synonymous  with  and  only  means  *'of  good  reputa- 
tion." The  remarks  of  Judge  Sherwood  in  Slate  v. 
Patterson,  supra,  had  reference  to  the  word  "seduce" 
and  not  "good  repute."  As  was  well  said  by  Lewis, 
P.  J.,  in  Commonwealth  v.  McCarty,  2  Pa.  L.  J.  R. 
{Clark)  351:  "It  is  possible  for  a  female  to  enjoy  a 
good  reputation  without  deserving  it,  and  it  is  often  the 
<5ase  that  a  bad  reputation  is  acquired  by  imprudent 
l)ehavior  not  amounting  to  positive  crime."  We  see  no 
reason  for  disturbing  the  force  of  these  decisions. 

As  to  the  corroboration  necessary  to  sustain  this 
charge  the  court  instructed  as  follows:  "The  jury 
-cannot  find  that  there  was  a  promise  of  marriage  upon 
the  evidence  of  Nancy  M.  Wheeler  alone,  but  under 
the  law  her  evidence  as  to  the  promise  of  marriage 
must  be  corroborated ;  that  is,  confirmed  either  by 
other  direct  or  positive  evidence  as  to  the  promise  of 
marriage,  or  by  admissions  of  defendant  as  to  his 
engagement  of  marriage,  or  by  facts  and  circumstances 
such  as  usually  attend  an  engagement  of  marriage. 
But,  where  facts  and  circumstances  such  as  usually 
attend  an  engagement  of  marriage  are  relied  upon  as 
<5orroboration,  slight  and  indifferent  particulars  are  not 
sufficient,  nor  will  proof  of  attention,  merely,  be  suffi- 
cient unless  from  its  duration  and  constancy  and  from 
the  acts,  conversation  and  conduct  of  the  parties  it 
reasonably  carries  conviction  to  the  mind  that  an 
engagement  of  marriage  exists,  and  that  the  attention 
is  not  merely  such  as  might  be  reasonably  expected, 
without  impropriety,  from  a  gentleman  towards  a  lady 
whose  society  was  agreeable  ;  and  the  corroboration  of 
the  prosecuting  witness  as  to  the  promise  of  marriage, 
whether  direct  and  positive,  or  consisting  of  facts  and 
circumstances  as  stated  above,  must  be  something  more 
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than  sufficient  to  overcome  tlie  oath  of  the  defendant- 
and  the  legal  presumption  of  innocence.'' 

We  think  this  very  clearly  informed  the  jury  that 
the  female  must  be  corroborated  as  to  the  promise  of' 
marriage  and^  the  amount  of  evidence  that  was  required. 
We  find  no  other  errors  in  the  case. 

The  judgment  is  reversed  and  cause  remanded  for- 
new  trial.    All  concur. 


The  State,  Appellant^  v.  Davis. 


DIVISION  TWO. 


1.  Constitution:    protection     against     beizuhb    of    private- 
papers.    The  constitutional  provision,  "  that  no  person  shaU  be 
compelled  to  testify  against  himself  in  a  criminal  case,"  prohibits 
the  seizure  of  one*s  private  books  and  papers  in  order  to  obtain 
evidence  against  him. 

2.     :  :  druggist's  PRESCRiPnoN.    Such  protection  does 

not,  however,  extend  to  prescriptions  required  to  be  preserved  by 
druggists  and  pharmacists  imder  Revised  Statutes,  18S9,  sectioiL 
4622. 

Appeal  from  Daviess  Circuit  Court. — ^HoN.  C.  H.  S. 
Goodman,  Judge. 

Reversed  and  remanded. 

John  M.  Wood^  Attorney  General,  and  O.  A. 
Chapman^  for  the  State. 

(1)  The  indictment  charges  the  offense  in  the 
language  of  the  statute,  and  is  sufficient.  R.  S.  1889, 
sec.  4622;  96  Mo.  389.  (2)  Section  4622  of  Revised 
Statutes,  1889,  is  constitutional.  In  the  same  section 
the  druggist  and  pharmacist  is  required  to  pi'eserve  all 
prescriptions  compounded  by  him  ;  in  other  words,  tho- 
druggist  and  pharmacist  is  licensed  or  commissioned 
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by  the  state,  and,  after  being  so  licensed  or  commis- 
sioned, the  same  power  that  licenses  or  commissions  him 
also  requires  him  to  preserve  all  prescriptions  com- 
pounded by  him  ;  that  is,  he  must  keep  a  record  of  his 
official  acts,  so  to  speak.  These  prescriptipns  or  public 
records  do  not  belong  to  the  druggists ;  they  are  the 
property  of  the  state,  and  when  the  state  calls  for  these 
prescriptions  or  public  records  they  should  be  pro- 
duced. (3)  We  fail  to  see  wherein  the  production  of 
the  prescriptions  would  furnish  evidence  against  the 
defendant.  If  this  be  the  case  then  any  officer  or  agent 
might  refuse  to  make  a  report  upon  the  same  ground. 
The  statute  is  not  violative  of  any  provision  of  the 
fundamental  law.     Ex  parte  Busked^  106  Mo.  602. 

W.  jD.  Hamilton  for  respondent. 

( 1 )  Defendant  cannot  be  compelled  to  be  a  wit- 
ness or  furnish  evidence  to  convict  himself.  Section 
4622  under  which  defendant  is  indicted  is,  therefore, 
unconstitutional  and  void  for  the  reason  that  it  compels 
defendant  to  produce  evidence  to  convict  himself. 
Const.  Mo.,  art.  2,  sec.  23 ;  Amendment  to  Const. 
XJ.  S.,  ait.  5.  (2)  A  witness  is  not  bound  to  answer 
when  his  answer  may  disclose  a  fact  which  forms  a 
necessary  and  essential  link  in  the  chain  of  testimony 
sufficient  to  convict  him  of  crime,  and  of  this  he  is  to 
be  the  judge.  State  v.  Ward^  2  Mo.  120;  State  v.  Mar- 
shall, 36  Mo.  400;  State  v.  Talbott,  73  Mo.  347;  1 
Greenl.  Ev.,  sec.  461 ;  1  Burr's  Trial,  p.  244 ;  Whar- 
ton on  Criminal  Law,  pp.  372,  373,  374,  376.  Said 
indictment  is  defective  for  the  further  reason  that  it 
does  not  allege  the  object  and  purpose  for  which  the  ^^ 
prescriptions  were  to  be  produced  before  said  grand 
jury. 

Macfaklane,  J. — This  case  comes  to  this  court  on 
the  appeal  of  the  state  from  a  judgment  of  the  ciicuit 
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court  of  Daviess  county,  sustaining  a  demurrer  to  the 
indictment. 

Defendant  was  indicted  as  a  druggist  and  pharma- 
cist, under  ^section  4622,  for  refusing  to  produce,  before 
the  grand  jury  of  the  county,  the  prescriptions  lilled  by 
him  during  the  previous  year,  when  lawfully  summoned 
to  do  so.  A  demurrer  to  this  indictment  was  sustained 
on  the  ground  that  said  section,  in  requiring  defendant 
to  produce  the  prescriptions  before  the  grand  jury,  was 
in  conflict  with  section  23  of  the  bill  of  rights  under  the 
constitution  of  this  state,  and  the  fifth  amendment  to  the 
constitution  of  the  United  States,  in  that  it  required  him 
to  furnish  evidence  against  himself. 

Section  4621,  Revised  Statutes,  1883,  prohibits 
druggists,  or  proprietors  of  drug  stores  or  pharmacists 
from  selling  intoxicating  liquors,  in  less  quantities  than 
four  gallons,  except  on  a  written  prescription,  dated 
and  signed,  first  had  and  obtained  from  some  regularly 
registered  and  practicing  physician,  and  then  only  when 
such  physician  shall  state  in  such  prescription  the  name 
of  the  person  for  whom  the  same  is  prescribed,  and  that 
such  intoxicating  liquor  is  prescribed  as  a  necessary 
remedy. 

Section  4622  is  as  follows:  "Every  druggist,  pro- 
prietor of  a  drug  store  or  pharmacist  shall  carefully  pre- 
serve all  prescriptions  compounded  by  him  or  those  in 
his  employ,  numbering,  dating  and  filing  them  in  the 
order  in  which  they  are  compounded,  and  shall  produce 
the  same  in  court  or  before  any  grand  jury,  whenever 
thereto  lawfully  required,  and,  on  failing,  neglecting  or 
refusing  so  to  do,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  shall  bB  punished  by  a  fine 
not  less  than  $50  nor  more  than  $100." 

The  terms  of  section  23,  of  article  2,  of  our  state 
constitution,  "that  no  person  shall  be  compelled  to 
testify  against  himself  in  a  criminal  cause,"  has  uni- 
formly received  from  the  courts  a  construction  which 
would  give  to  the  citizen  protection  as  broad  as  that 
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afforded  under  the  common-law  principle  from  which 
they  were  derived.  Lord  Camden,  as  early  as  1762,  in 
his  celebrated  opinion  in  case  of  Entick  v.  CarringtoUy 
19  Howell's  State  Trials,  1029,  in  speaking  of  the  right 
of  search  and  seizure  of  private  books  and  papers,  uses 
this  language:  ''Papers  are  the  owner's  goods  and 
chattels ;  they  are  his  dearest  property  ;  and  are  so  far 
from  enduring  a  seizure  that  they  will  hardly  bear  an 
inspection;  and,  though  the  eye  cannot  by  the  laws  of 
England  be  guilty  of  a  trespass,  yet,  where  private 
papers  are  removed  and  carried  away,  the  secret  nature 
of  those  goods  will  be  an  aggravation  of  the  trespass, 
and  demand  more  considerable  damages  in  that  respect. 
Where  is  the  written  law  that  gives  any  magistrate  such 
a  power?  I  can  safely  answer,  there  is  none;  and, 
therefore,  it  is  too  much  for  us,  without  such  authbrity, 
to  pronounce  a  practice  legal  which  would  be  subversive 
of  all  the  comforts  of  society.'* 

Mr.  Justice  Bradley,  in  Boyd  v.  United  States^ 
lie  U.  S.  616,  pronounces  this  opinion  of  Lord  Camden 
as  being  one  of  the  permanent  monuments  of  the  English 
constitution,  and  in  approval  of  the  principles  therein 
announced  says :  "  Breaking  into  a  house,  and  opening 
boxes  and  drawers  are  circumstances  of  aggravation ; 
but  any  forcible  and  compulsory  extortion  of  a  man's 
own  testimony,  or  of  his  private  papers,  to  be  used  as 
evidence  to  convict  him  of  crime,  or  to  forfeit  his  goods, 
is  within  the  condemnation  of  that  judgment.'*  And, 
again,  on  page  633,  he  says :  '*  And  we  have  been 
unable  to  i)erceive  that  the  seizure  of  a  man's  private 
books  and  papers  to  be  used  in  evidence  against  him  is 
substantially  differeiit  from  compelling  him  to  be  a 
witaess  against  himself.  We  think  it  is  within  the 
clear  intent  and  meaning  of  those  terms." 

We  entertaiij*  l^  doubt  that  the  spirit  of  the  con- 
stitutional proteglflon,  *'that  no  person  shall  be  com- 
pelled to  testify  against  himself  in  a  criminal  cause," 
also  precludes  the  seizure  of  one's  private  books  and 
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papers  in  order  to  obtain  evidence  against  him.  Cooley, 
Oonst.  Lim.  370;  Whart.  on  Evidence,  sec.  751.  Do  pre- 
scriptions of  dmggists  under  section  4622  come  within 
that  class  of  private  papers  thus  shielded  from  insi)ec- 
tion  by  the  constitution  ?    We  think  not. 

The  right  to  sell  intoxicating  liquors  is  not  a  right 
or  privilege  accorded  to  every  citizen.  The  state  has  the 
right  to  control,  regulate  or  altogether  prohibit  its  sale. 
It  has,,  therefore,  the  undoubted  right  to  impose  such 
conditions  upon  those  whom  it  may  authorize  to  sell 
43uch  liquors  as  it  may  deem  necessary  to  properly  regu- 
late and  control  its  use.  Austin  v.  State^  10  Mo.  591. 
Druggists  are  not  given  an  unlimited  right  to  sell  intox- 
icating liquors.  This  right  is  granted  to  another  class 
of  dealers  under  the  laws  of  this  state.  For  their  privi- 
lege they  pay  a  much  higher  tax  than  is  required  of 
druggists,  give  bond  for  a  compliance  with  the  strin- 
gent conditions  imposed  upon  them,  and  are  made 
subject  to  heavy  penalties  for  a  violation  of  such  condi- 
tions. 

But  intoxicating  liquor  is,  by  many  physicians, 
considered  a  necessary  medicine  in  the  treatment  of  dis- 
eases. It  was,  therefore,  deemed  necessary  that  drug- 
gists in  compounding  medicines  and  filling  prescriptions 
should  have  the  right  to  sell  liquor  as  a  medicine. 
There  can  be  no  doubt  that  the  legislature  had  the  right 
to  impose  its  own  conditions  in  authorizing  such  sales. 
It  undertook  to  do  so  by  the  provisions  of  section  4621, 
which  limits  sales  to  those  made  under  the  written 
prescription  of  a  regularly  registered  and  praoti.ting 
physician. 

To  prevent  abuse  of  their  authority  to  sell,  and  to 
prevent  their  use  of  such  authority  as  a  covering  under 
which  to  make  unlawful  sales,  section  4622  requires  the 
druggist  to  preserve  all  such  prescriptions,  and  pro- 
duce them  in  court,  or  before  the  grand  jury,  when  law- 
fully required.  This  duty  was  imposed  as  a  condition 
upon  which  a  sale  was  authorized.    These  prescriptions 
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i;hu8  became  the  license,  or  justification,  to  the  druggist 
ior  making  sales,  which  would  otherwise  be  unlawful. 
As  evidence  of  authority  to  make  particular  sales  they 
would  constitute  private  papers  of  the  druggist,  but 
-could  not  be  regarded  as  evidence  of  crime,  but  rather  of 
innocence.  The  chief  purpose  of  their  preservation, 
however,  was  evidently  that  they  might  be  used  in 
giving  aid  to  courts  and  grand  juries  in  their  proper  and 
lawful  endeavors  to  control  and  regulate  the  sale  of 
intoxicating  liquors  within  the  limits  prescribed  by  the 
legislature,  and  in  the  investigation  of  matters  of  public 
-concern.  In  these  respects  all  the  prescriptions  become 
public  and  not  private  papers,  and  the  druggist  merely 
their  custodian. 

It  could  not  be  insisted  that  the  production  of  the 
official  books  of  a  collector,  treasurer  or  other  public 
officer  could  not  be  required  in  the  investigation  of  his 
.  accounts,  or  used  in  evidence  against  him  in  a  prosecu- 
tion for  official  misconduct.  The  obvious  reason  is  that 
the  books  are  not  the  private  property  of  the  citizen, 
but  the  public  records  required  to  be  kept  by  the 
officer. 

The  law  imposing  the  duty  upon  druggists  of  pre- 
serving the  prescriptions  of  physicians  left  with  them, 
and  of  producing  them  before  courts  or  grand  juries,  is 
as  clearly  required  as  the  duty  imposed  by  law  upon 
any  public  officer  to  keep  an  account  of  the  public 
money  which  passes  through  his  hands. 

Our  conclusion  is  that  section  4622  is  constitutional, 
and  all  its  requirements  may  be  lawfully  enforced. 
Judgment  reversed  and  cause  remanded.    All  concur. 
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ABANDONMENT. 

1.  Abandonment:  intrusion.  The  abandonment  of  leased  premises 
by  a  tenant  does  not  give  license  to  any  intruder  to  enter  therein 
and  claim  the  right  of  possession.     Camstock  v.  Eastwood,  41, 

2.     : .    The  application  of  this  principle  to  the  eircnmstanoes 

of  this  case  held  to  have  been  properly  made  by  the  trial  court.    lb. 

3.  Bailroad:  right  of  way,  abandonment  op.  The  mere  non-user  of  a 
right  of  way  granted  to  a  railroad  company  will  not  extinguish  the 
easement,  in  the  absence  of  adverse  possession  by  the  servient  owner, 
or  of  such  acts  on  the  part  of  the  company  as  evince  a  clear  intention 
to  abandon  the  right  of  way.  Boanoke  Investment  Co.  v.  Hie  Kansas 
City  f  8.  E.  By.  Co.,  50. 

4.  Easement:  abandonment  of.  "While  mere  non-user  of  an  easement 
will  not  constitute  an  abandonment,  yet  if  acts  are  shown  of  such 
unequivocal  nature  as  to  show  a  clear  intention  to  abandon,  abandon* 
ment  will  be  inferred.    Ih. 

5.  Bailroad:  right  of  wat,  abandonment  of.  The  evidence  in  this 
case  held  sufficient  to  show  abandonment  by  the  defendant  railroad  of 
the  right  of  way  in  question.    lb. 

ABDUCTION. 

Criminal  law:  abduction  of  female  under  eighteen  tears  old.  An 
indictment  for  taking  away  a  female  under  the  age  of  eighteen  years 
from  her  father  for  the  purpose  of  concubinage  and  prostitution  is  not 
sustained  by  proof  that  defendant's  purpose  in  taking  her  away  was 
to  hide  her  disgrace  and  to  shield  his  son,  the  father  of  her  child,  from 
prosecution.    State  v.  Gibson,  675. 

ADMINISTBATION. 

1.  Deed  op  trust:  purchaser  with  notice.  Where  an  administrator 
eauses  land  to  be  sold  under  a  deed  of  trust  to  pay  a  debt  not  due  the 
estate  and  buys  the  same  in  for  the  heirs  he  cannot  be  deemed  a 
purchaser  for  value  without  notice.    Magee  v.  Burch,  336. 

2.  Administrator:  appointment  of:  appeal.  An  appeal  will  not  lie 
from  an  order  of  the  probate  court  appointing  an  admbustrator.  State 
ex  rel.  Orover  v.  Fowler,  465.  ' 

CARE  AND  skill  REQX7IRED.    Administrators  and  executors 


occupy  the  position  of  trustees  to  those  interested  in  the  estate, 
and  are  liable  only  for  the  want  of  due  care  and  skill;  the  measure 
of  such  care  and  skill  being  that  which  prudent  men  exercise  in  the 
direction  and  management  of  their  own  affairs.    Fowell  v.  Burt,  607. 
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4.  ; :  FAILUBB  TO  COLLECT  NOTB.    Exeoutors  permitted  s 

note  given  to  their  testator  to  run  eleven  months  after  its  maturity 
during  which  time  the  makers  failed.  They  had  been  insolvent  since 
the  note  was  made,  but  were  considered  solvent,  and  had  high  finan- 
cial credit  up  to  the  time  of  the  failure.  The  note  bore  ten-per-cent. 
compound  interest,  and  was  not  needed  for  distribution.  In  the 
opinion  of  two  witnesses  the  makers  if  they  had  been  pressed  for 
payment  would  have  paid  it  out  of  trust  funds  in  their  possession. 
Seld,  that  the  executors  were  not  guilty  of  negligence  in  failing  to 
collect  the  note  and  could  not  be  charged  therefor  in  their  final  settle 
ment.    lb. 

ADMINISTRATOE'S  BOND. 

See  Jurisdiction,  1,  2,  3. 

ADVEESE  POSSESSION* 

1.  Military  bounty  land:  adverse  possession:  statute  of  limita- 
tions. Adverse  occupation  of  military  bounty  land  for  the  period  of 
two  years  is  sufficient  under  the  statute,  not  only  to  bar  a  recovery  bj 
any  other  claimant,  but  to  vest  the  title  in  the  occupant.  (B.  S.  1879, 
sec.  3219.)    Comstock  v,  Eastwood,  41. 

2.  Limitations:  ejectment.  Ejectment  may  be  maintained  upon  » 
title  acquired  by  adverse  possession.    lb. 

3.  :  adverse  possession.  In  order  to  create  the  bar  of  the  statute 
of  limitations  it  is  necessary  to  show  that  the  possession  was  adverse ; 
that  is,  that  the  possessor  intended  to  disseize  all  others  not  in  privity 
with  him,  and  to  hold  and  claim  the  property  exclusively  as  his 
own.    lb. 

4.  — :  :  NOTICE.    If  the  possession  in  its  inception  is  friendly, 

then  it  cannot  be  converted  into  one  of  hostility  by  a  mere  mental 
intention.  Some  notice  or  act  indicative  of  an  intent  to  disseize  is 
necessary.    lb, 

5.  Abandonment:  intrusion.  The  abandonment  of  leased  premises  by 
a  tenant  does  not  give  license  to  any  intruder  to  enter  therein  and 
claim  the  right  of  possession.    lb. 

6.  :  .  The  application  of  this  principle  to  the  circum- 
stances of  this  case  held  to  have  been  properly  made  by  the  trial 
court.    1  b. 

7.  Land:  adjoining  proprietors:  adverse  possession.  When  one 
takes  and  holds  possession  up  to  a  fence,  and  claims  to  be  the  true 
owner  thereto,  his  possession  will  be  deemed  adverse ;  and  this  is  true, 
though  he  believes  the  fence  to  be  on  the  true  line,  when  in  fact  such 
was  not  the  case.    Battner  v.  Baker,  511. 

8.  Land  titles:  adverse  possession.  Oontinnons  adverse  possession 
under  a  parol  gift  for  the  statutory  period  will  not  only  constitute  a 
perfect  defense  as  against  the  donor  and  those  claiming  under  him,  but 
it  will  confer  title  on  the  donee.    Allen  v.  Mansfield,  S4S. 

9.     :    COLOR  op  title:    possession  op  part  of  TRACT.    Possossion 

of  part  of  a  tract  of  land,  to  draw  to  it  possession  of  the  whole  traet, 
must  be  nnder  color  of  title  to  the  whole.    lb. 

10.  • :  ADVERSE  POSSESSION.    The  fact  that  the  owner  of  land  placed 

the  alleged  donee  in  possession  under  a  parol  gift  is  evidence  that  the 
latter  held  adversely  to  the  former's  estate.    lb* 
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11.  :  CLAIM  OF  OWNERSHIP:  NON-PAYMENT  OF  TAXES.  Non-pay- 
ment of  t4ue8  by  the  'alleged  donee,  and  payment  of  them  by  the 
alleged  donor's  estate,  i&  competent  in  evidence  to  show  that  the 
former's  possession  was  not  under  claim  of  ownership.    lb, 

12.  :    CLAIM  OF  ownership:    evidence.    So   evidence   that  the 

alleged  donor's  grantee  made  on  the  lot  in  question  valuable  improve- 

■  ments,  with  the  alleged  donee's  knowledge  and  without  objection  on 
her  part,  is  competent  on  the  issue  of  her  claim  of  ownership.    lb, 

13.  :  ESTOPPEL.    Such  facts  would  also  create  an  estoppel  against 

the  alleged  donee  as  to  so  much  of  the  lot  as  was  not  within  her 
inolosure.    lb, 

ALTERATIONS  OF  INSTRUMENTS. 

1.  Written  instrument:  alterations:  presumption.  Although  there 
are  alterations  apparent  upon  the  face  of  an  instrament,  yet,  unless 
^ere  is  something  suspicious  about  them,  it  will  be  presumed  that 
they  were  made  contemporaneously  with  the  execution  of  the  instru- 
ment   SHllwell  V.  Fatton,  S5S. 

-2.     :  .    When  an  alteration  appears  to  be  suspicious,  as  if  in 

a  different  ink  or  handwriting,  it  must  be  explained  by  the  party  pro- 
ducing and  relying  upon  the  instrument.    lb, 

3.     :  .    Whether  there  is  anything  suspicious  on  the  face  of 

the  instrument  is  in  the  first  instance  a  preliminary  question  for  the 
court  to  determine  by  inspection.    lb. 

4,     :  :  HARMLESS  ERROR.    Where  the  erasures  or  changes 

are  apparent  on  the  face  of  the  note,  and  no  offer  was  made  to  show 
that  they  were  made  after  execution,  it  was  not  reversible  error  to 
refuse  to  allow  defendant's  witness,  a  banker,  who  testified  that  in 
his  opinion  the  alleged  maker  did  not  sign  the  note,  to  answer  questions 
as  to  whether  it  contained  changes  and  alterations,  and  whether  the 
amount  was  changed.    lb, 

APPEALS. 

Administrator,  appointment  of:  appeal.  An  appeal  will  not  lie  from 
an  order  of  the  probate  court  appointing  an  administrator.  Stale  ex 
reh  Qrover  v.  Fowler,  466, 

See  Practice,  Civil,  55. 

APPELLATE  PEAOTICB. 

See  Practice  in  Supreme  Court. 

ASSESSMENT. 

S3e  Taxation,  1,  2,  d. 

ATHLETIC  SPOETS. 

See  Sunday  Law. 

ATTORNEY  AND  CLIENT. 

1.  Attorney  and  client:  purchase  of  outstanding  title  by  attor- 
ney. An  attorney  who  has  been  consulted  about  a  title  to  land  will 
not  be  permitted  to  purohapo  an  outstanding  one,  and  then  set  it  up 
in  opposition  to  his  client.    Eoff  v,  Irvine,  37S. 
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8.  ^"^ — t  ■■  -  .  Whtre lie  pnrohases  sneh  ontotimdiiig  ^fle,  lie irill 
be  deemed  to  hold  H  in  tnut  to  hia  elitot,  if  the  letter  deeiret  to 
elAim  the  benefit  of  the  pnrohase.    i  h. 

3.     : .    Nor  does  the  withdrawal  of  the  attomej  from  his 

elient's  emploTment  leave  the  former  at  liber^  to  purehaee  the 
title  about  whieh  he  had  been  eonsulted  and  giren  his  elient 
adTiee.    Ih. 

4.     .    The  relation  of  client  and  attorney  is  founded  upon  trost  and 

eonfidenee,  and  information,  acquired  concerning  the  subject  of  the 
employment  while  the  relation  exists,  cannot  thereafter  be  used  by  the 
attorney  against  the  client.    Ih, 

ATTORNEY'S  FEES. 

See  Damagbs,  9. 

AUSTRALIAN  BALLOT. 

See  Eleotions,  1,  2. 

BACK  TAXES. 

See  Taxation,  8,  9,  10, 11,  12,  13. 

BANKS  AND  BANKING. 

Gbdcinal  law:  nrsoLTZNT  bank:  reoiivino  deposits.  Under  Berised 
Statutes,  1879,  section  1350,  as  amended  by  the  act  of  1887  (Laws, 
p.  162),  making  it  unlawful  for  the  officers  of  any  bank  "or  the  owner, 
agent  or  manager  of  any  private  bank  or  banking  institution "  to 
receive  deposits,  knowing  such  bank  to  be  insolvent,  the  owner  of  a 
private  bank  is  liable  though  he  was  doing  unauthorized  business,  not 
having  complied  with  the  requirements  of  the  statute  in  the  organisa- 
tion of  his  bank.    BtaU  v.  Buck,  6tt, 

BILLS  OF  EXCEPTIONS. 
See  New  Trial,  1. 

BOARDS  OP  EQUALIZATION. 

See  Taxation,  1,  2,  3,  4,  5. 

BOATS  AND  VESSELS. 

1.  Neoltoencb:  steamboat  compant:  improper  landing:  statute. 
A  suit  for  wrongful  death  by  reason  of  the  defendant,  a  steamboat 
company,  having  landed  the  deceased  at  an  improper  place  so  that  he 
fell  into  the  river,  is  properly  founded  on  Revised  Statutes,  1879, 
section  2121,  fixing  the  amount  of  recovery  at  $5,000.  Buddonberg  v, 
Charles  P.  Chouteau  Trans.  Co,,  S94, 

2.     : : .    Whether  a  judgment  will  be  reversed  because 

the  court  instructed  on  section  2122,  Revised  Statutes,  1879,  and  the 
jury  found  a  verdict  thereunder  for  $4,000  qucere,    Ih. 

3. : : .    A  steamboat  company  is  required  to  land  its 

passengers  at  a  safe  place,  and  where  it  lands  at  a  wharf  owned  by 
another  it  makes  it  its  own  landing,  and  is  liable  accordingly.    lb, 

BOND. 

See  Injunction.  1,  2 

Jurisdiction,  1,  2,  8. 

Principal  and  Surety,  1,  2,  3,  4,  g 
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BOUNDARIES. 

1.  LAin>:  ADJomiNa  pbopbietors:  boundary  uirtt.  Where  ftdjoin- 
ing  land-owners  are  divided  by  a  fence  whioh  they  supposed  to  be 
the  tme  line,  each  elaiming  only  to  the  true  line  wherever  it  may  be, 
they  are  not  bound  by  tiie  supposed  line,  and  must  oonfom  to  the 
true  line  when  it  is  ascertained.    Battner  v.  Baker,  311. 

2.     : — :  ADYiRSE  POSSESSION.    When,  however,  one  takes  and 

holds  possession  up  to  a  fence  and  claims  to  be  the  true  owner 
thereto,  his  possession  will  be  deemed  adverse,  and  this  is  true, 
though  he  believes  the  fence  to  be  on  the  true  line  when  in  fact  such 
was  not  the  case.    lb. 

BURDEN  OF  PROOB 

See  Deeds,  1. 

Practice,  Civil,  20*. 

CITIES  OP  FOURTH  CLASS. 

See  Municipal  Corporations,  1. 

CITIES  OF  SECOND  CLASS. 

Bee  Municipal  Corporations,  5,  6,  7,  8. 

CLAIM  OP  TITLE. 

See  Color  of  Title,  2. 

COLOR  OF  TITLE. 

1.  Land  tttles:  color  of  title:  possession  of  part  of  tract.  Pos- 
session of  put  of  a  tract  of  land  to  draw  to  it  possession  of  the  whole 
tract  must  be  under  color  of  title  to  the  whole.  Allen  v,  Mansfield, 
S4S. 

2.  Color  OF  title:  claim  of  title.  Claim  of  title  does  not  necessarily 
include  color  of  title.    lb, 

3.  .  Any  writing  which  purports  to  convey  land  and  describes  the 
same  is  color  of  title,  though  the  writing  is  invalid  and  conveys 
no  title.    lb. 

COMMON  CARRIERS. 

1.  COMlfON    CARRIER:     PASSENGER:     DEGREE    OF    CARB.     An    instruction 

that  the  law  imposes  on  a  common  carrier  of  passengers  the  utmost 
care  in  carrying  them  safely  is  not  erroneous,  where  an  instruction  is 
also  given  that  the  carrier  is  not  an  insurer  of  the  safety  of  passengers, 
and  that  negligence  on  the  part  of  its  servants  must  be  shown.  Jmitk 
V.  The  C.  (^  A.  By.  Co.,  t4S. 

2.     :  :   .    The  care  required  of  such  carrier  is  that 

care,  prudence  and  caution  which  a  very  careful  person  would  use  and 
exercise  in  a  like  business  and  under  like  circumstances,  or  the 
utmost  care  and  skill  which  prudent  men  are  accustomed  to  use  under 
similar  circumstances,  or  such  skill,  diligence  and  foresight  as  is 
exercised  by  a  very  cautious  person  under  like  circumstances.    lb. 

CONCUBINAGB. 

Bee  Criminal  Law,  45. 
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•     CONDEMNATION  PROCEEDINGS. 

Railroad:  conbsmkation  proozedino:  assessment  of  dabcages:  jurt. 
Either  party  in  a  proceeding  to  condemn  property  for  a  railroad  right 
of  way  is  entitled  to  have  the  damages  assessed  by  the  commissioners 
reassessed  by  a  jury.    The  Chicago,  S.  F.  dt  C.  By,  Co.  v,  EUioU,  S21, 

CONDITIONAL  SALES. 

1.  Conditional  bales:  notice:  statute.  Revised  Statutes  of  1889^ 
section  2505,  providing  that  no  sale  of  chattels,  where  possession  is 
delivered  to  the  vendee  shall  be  subject  to  any  condition  whatever  as 
against  the  creditors  of  the  vendee  or  subsequent  purchasers  in  good 
faith,  unless  such  condition  be  evidenced  in  writing  and  recorded^ 
applies  to  prior  as  well  as  to  subsequent  creditors.  ColUns  v.  WUhoit, 
151. 

2.     :  ORAL  condition:  notice,    a  sale  upoi^  oral  condition  is  void 

as  to  the  vendee's  creditors,  and  actual  notice  to  them  of  the  condi- 
tional sale  is  immaterial.    J&. 

CONDITIONS  SUBSEQUENT. 

1.  Railroad:  right  of  way:  condition  subsequent.  A  grantor  of  % 
right  of  way  to  a  railroad,  the  deed  having  been  lost,  testified  that  the 
company  by  the  terms  of  the  deed  was  to  build,  immediately  after 
the  road  was  finished,  two  double-track  bridges  across  the  cut  on 
the  grantor's  land.  Held,  that  the  part  of  the  contract  relating  to  the 
bridges  was  not  a  condition  subsequent,  failure  to  perform  which 
would  forfeit  the  grant.  BjooMik^  Investment  Co.  v.  Kansas  City  dt  8. 
E.  By.  Co,,  60. 

2.  CoNDiTioirs  subsequent.  Conditions  subsequent  are  not  favored  in 
the  law  but  are  construed  strictly  because  they  tend  to  destroy 
estates.    Ih. 

CONSTITUTIONAL  LAW. 

1.  False  representation:  obtaining  board  by  means  of:  constitu- 
tion ality  OF  ACT.    Section  1  of  the  act  of  1891  (Laws,  1891,  p.  159) 

.  providing  that  every  person  who  shall  obtain  board  or  lod^^ig  by 
means  of  any  trick  or  deception,  false  or  fraudulent  representation, 
and  shall  fail  or  refuse  to  pay  therefor  shall  be  held  to  have  obtained 
the  same  with  intent  to  cheat  and  defraud,  and  shall  be  deemed  guilty 
of  a  misdemeanor,  is  not  in  conflict  with  section  22  of  article  2  of  th» 
constitution  of  Missouri,  upon  the  ground  that  it  denies  to  the  accused 
a  trial  by  jury.    State  w.  Eingsley,  1S5. 

2.     :  •.    Under   the  act  it  is  left  to  the  triers  of  fact  to 

determine  whether  the  board  was  obtained  by  means  of  false  and 
fraudulent  representations  and  not  paid  for,  and  the  legislature  had 
the  power  to  declare  these  facts,  when  proved,  to  constitute  evidence 
of  an  intent  to  cheat  and  defraud.    lb. 

3.     :  CONSTITUTION:  TITLE  OF  STATUTE.    The  sct  of  1891  (Laws, 

1891,  p.  159),  entitled  "  An  act  to  protect  hotel  and  innkeepers,"  is  not 
unconstitutional  because  the  subject  of  the  act  is  not  clearly  expressed 
in  the  title.    Ih. 

4.     :  .    Said  act  is  uniform  in  its  application,  operating 

upon  all  alike  who  come  within  its  provisions,  and  is  not  unconstitu- 
tional because  it  prescribes  a  different  rule  of  evidence  and  a  different 
punishment  from  that  established  for  a  like  offenne  when  committed 
against  persons  other  than  hotel  or  innkeepers.    lb. 
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6.  Australian  ballot  system:  constitution.  The  Attstralian  ballot 
system  is  constitutional.    State  ex  rel.  Brown  v,  McMillan,  163, 

* 

6.  Constitution:  taxa^tion:  selp-enporcing  provisions.  The  limita- 
tion on  the  exercise  of  the  taxing  power  contained  in  the  constitution, 
article  10,  section  11,  are  self-enforcing.  The  Center  Bldg.  Co.  v.  The 
City  of  St.  Joseph,  304. 

7.  Telegraph  companies:  statute:  constitution.  Under  Reyised 
Statutes,  1889,  section  2725,  relating  to  telegraph  companies,  the  lat- 
ter are  not  liable  for  a  negligent  failure  to  deliver  a  message  to  a 
person  in  another  state,  but  only  for  failure  to  receive  and  transmit  it. 
Such  statute  is  not  violative  of  the  provision  of  the  constitution  of 
the  United  States,  giving  congress  power  to  regulate  commerce 
between  the  states.     ConneU  v.  The  W.  U.  Tel.  Co.,  459. 

8.  Constitution:  protection  against  seizure  of  private  papers* 
The  constitutional  provision  "that  no  person  shall  be  compelled  to 
testify  against  himself  in  a  criminal  case"  prohibits  the  seizure  of 
one's  private  books  and  papers  in  order  to  obtain  evidence  against 
him.    State  v.  Davis,  666. 

9.     :  :  druggist's  prescription.    Such  protection  does  not, 

however,  extend  to  prescriptions  required  to  be  preserved  by  druggists 
and  pharmacists  under  Revised  Statutes,  1889,  section  4622.    lb. 

CONSTRUCTION  OP  STATUTES. 

1.  Penal  statutes,  construction  of.  A  penal  statute  must  be  so  con- 
strued that  no  case  will  fall  within  it  which  is  not  included  within  the 
reasonable  meaning  of  its  terms  and  within  the  spirit  and  scope  of  its 
enactment.     Connell  v.  The  W.  U.  Tel.  Co.,  469. 

2.     :  EXTRA  TERRITORIAL  FORCE.    Such  Statute  Can  have  no  cxtra 

territorial  force,  nor  will  it  be    presumed  that  the  legislature  so 
Intended.    Ih. 

CONTINGENT  REMAINDER. 

See  Remainder. 

CONTINUANCE. 

Criminal  practice:  continuance:  presumption.  Every  presumption 
will  be  indulged  in  favor  of  the  correctness  of  the  action  of  the  trial 
court  in  granting  and  refusing  continuances.    State  v.  Gamble,  600. 

CONTRACTS. 

1.  Contract  to  convey,  breach  of:  measure  of  damages.  In  a  suit 
by  a  vendee  against  a  vendor  for  failure  to  carry  out  a  contract  to 
convey  real  estate,  the  measure  of  damages  is  the  full  compensation 
for  the  injuries  resulting  from  the  breach,  and  good  faith  on  the  part 
of  the  vendor  will  not  excuse  or  protect  him  from  making  his  contract 
good  by  way  of  damages.    Matheny  v.  Stewart,  73. 

2.  Pleading:  illegality  op  contract:  new  matter.  The  defense  of 
illegality  of  a  contract  sued  on  must  be  specially  pleaded,  in  the 
absence  of  anything  in  the  petition  disclosing  such  invalidity.  Th» 
St.  Louis  Agr'l  dt  Meoh.  Ass'n  v.  Delano,  217. 

See  Specific  Performance. 

CONTRIBUTORY  NEGLIGENCE. 

See  Neougencs,  10,  26,  67,  68,  65. 
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CONVEYANCES. 

1.  CONVETAKOX:   WABRAliTT,   BREACH  OF:    MKA8URB  OF  DAMA0B8.     WbeS 

%  oonvejanoe  of  real  estate  becomes  complete,  the  parties  make  and 
accept  tiie  covenants  therein  as  measuring  the  liability  of  the  grantor 
and  the  compensation  of  the  grantee  in  case  of  breaches.  l£e  con- 
tract becomes  merged  in  the  deed,  and  the  remedy  for  losses  is  con- 
fitted  to  such  as  is  given  by  its  covenants.    Matheny  v.  Stewart,  7S. 

2.     :  :  .    Damages  for  breaches  of  warranty  in  the 

conveyance  of  land,  in  case  of  total  failore  of  title,  has  always,  in  this 
state,  been  limited  to  the  purchase  money  paid,  with  interest  thereon 
and  costs.    lb. 


: : .    Under  a  covenant  in  a  deed  to  warrant  and 

defend  the  title,  the  grantee  should  ordinarily  recover  as  damages  for 
its  breach  the  legal  costs  reasonably  and  in  good  faith  incurred  in  the 
assertion  or  defense  of  the  title  warranted.    lb. 

: : :  attorney's  fees.    Attorney's  feee  are  not 

allowed  as  damages,  in  Mississippi,  in  a  suit  for  breach  of  warranty  of 
title  contained  in  a  deed;  and  in  a  suit  in  this  state,  upon  a  breach  of 
covenants  in  a  deed  made  in  that  state,  effect  will  be  given  the  cove- 
nants in  accordance  with  the  construction  placed  upon  them  by  the 
courts  of  that  state.    lb. 


-. : : :  notice  by  warrantor  not  to  defend.    One 

in  possession  of  land  under  a  deed  of  general  warranty  is  ordinarily 
justified  in  making  every  reasonable  effort  to  retain  the  land,  notwith- 
standing the  warrantor  notifies  him  to  make  no  defense,  and  acknowl- 
edges his  liability  on  his  covenants.  When,  however,  it  is  perfectly 
apparent  that  the  defense  of  the  title  would  be  useless,  he  should  nol 
incur  the  expense,  when  notified  by  his  grantor  not  to  do  so.    lb. 


: : :  — '• .    Where  the  title  warranted  wae  the 

life-estate  only  of  the  wife,  it  was,  after  her  death,  a  useless  expense 
to  undertake  to  defend  against  the  title  of  those  to  whom  the  reversion 
was  granted  in  the  deed  to  he^.  and  after  notice  by  his  immediate 
warrantor  the  grantor  should  have  surrendered  his  possession  to  those 
dearly  entitled  to  it.    lb. 

See  Contracts,  1, 

CORPORATIONS. 

Telegraph  companies:  statute.  Under  Revised  Statutes,  1889,  sec- 
tion 2725,  relating  to  telegraph  companies,  the  latter  are  not  liable  for 
a  negligent  failure  to  deliver  a  message  to  a  person  in  another  state 
but  only  for  failure  to  receive  and  transmit  it.  CofmeU  e.  The  W. 
V.  Ttl.  Co.,  459. 

constitution.    Such   statute  is  not   violatrre  of 


the  provision  of  the  constitution  of  the  United  States,  giving  cmoigress 
power  to  regulate  commerce  between  the  states.    lb. 

Corporation:  execution  against  non-ilesident  stockholder: 
notice:  statute.  Sufficient  notice  required  by  Revised  Statutes, 
1879,  section  736,  to  a  person  sought  to  be  charged  on  execution  as 
a  stockholder  of  an  insolvent  corporation  must  be  a  personal  notice 
served  within  this  state.     WiUm  v.  The  St.  Louis  <^  S.  F.  By.  Co.,  688. 

Such  notice  served  outside  of  this 


state  is  a  nullity,  and  this  would  be  the  case  even  if  expressly  antho^ 
iaed  by  the  statute.    lb. 
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:  JUDGMENT:  STOCKHOLDER.    A  fltookholder  is  not  a  party  to 

a  judgment  against  the  corporation,  and  such  judgment  will  not  bind 
his  individual  property.    lb, 

BT-LAWS:  TRANSFER  OP  STOCK.    A  Corporate  by-law  prohibit- 


ing the  transfer  of  stock  except  by  a  formal  one  on  its  books  will  not, 
in  the  absence  of  a  constitutional  or  statutory  prohibition,  render  invalid 
a  conveyance  by  a  transfer  of  the  stock  certificate.    lb. 

Such  transfer  is  good  against  an  execution 


creditor  of  the  stockholder  who  had  no  notice  of  the  transfer  when 
the  execution  was  levied,  but  was  notified  thereof  before  he  purchased 
the  stock,  at  a  sale  under  the  execution.    lb, 

COUNTY  BOARDS  OP  EQUALIZATION. 

See  Taxation,  1,  2,  3,  4,  5. 

COUNTY  COURTS. 

1.  County  court's  btatutort  powers.  County  courts  are  not  the 
general  agents  of  the  state,  and  have  only  such  authority  as  is 
expressly  granted  them  by  statute.    Butler  v,  Sullivan  Co,,  630, 

2.     :  statutory   powers,    notice    of.    Persons    dealing    with 

county  courts  are  bound  to  take  notice  of  the  extent  of  their  power 
and  authority.    lb, 

3.      :     DELINQX7ENT    TAXES:     EMPLOYMENT    OF    ATTORNEYS.      Under 

Revised  Statutes,  1879,  section  6893,  the  power  to  employ  an  attorney 
to  collect  delinquent  taxes  is  given  solely  to  the  collector,  the  county 
court  having  only  the  authority  to  approve  or  disapprove  the  employ- 
ment,   lb. 

An  employment  by  the  county  court  in 


such  case  is  void,  and  creates  no  liability  against  the  county.    lb, 

5.      :    EMPLOYMENT  OF   ASSISTANT    ATTORNEYS:     REPEAL:     REVISED 

BILL.  Section  5,  of  the  amendatory  act  of  March  II,  1873  (Laws, 
p.  18),  authorizing  the  employment  of  counsel  to  assist  the  prose- 
cuting attorney  in  the  civil  business  of  the  county,  having  been 
(miitted  from  the  revised  bill  of  1879,  was  thereby  repealed.    lb, 

COUNTY  INDEBTEDNESS. 

1.  County  INDEBTEDNESS:  FINANCIAL  AGENT:  BOND:  SURETIES.  Surctics 
on  the  bond  of  a  financial  agent  appointed  by  the  county  court  to 
negotiate  the  refunding  of  ti^e  bonded  indebtedness  of  the  county 
wiU  not  be  liable  beyond  the  amount  of  bonds  authorized  by  the 
order  of  the  county  court  to  be  negotiated.    Sullivan  Co,  v,  Hatfield, 

2.     :  :  :  .    If  the  amount  provided  for  in  the 

order  of  the  court  was  not  sufficient  to  refund  the  old  debt,  the  court 
should  have  made  another  order  and  required  a  new  bond  of  the 
•gent.    Ih, 

COVENANTS. 

See  Conveyances. 

CREDIBILITY  OF  WITNESS. 

See  Practice,  Ciyil,  64. 


Digitized  by 


Google 


682  INDEX. 

CBIMINAL  LAW. 

1.  Pleading,  criminal:  druggists  and  pharmacists:  sali  of  intoxI' 
CATING  UQU0R8.  An  indiotment  or  information  against  a  druggist  for 
an  illegal  sale  of  intoxicating  liquors  must  state  the  name  of  the  per- 
son to  whom  the  sale  is  alleged  to  have  been  made.  (Overruling: 
State  V.  EUm,  21  Mo.  App.  290.)    State  v.  Martin,  117. 

DSFECTIYE  INFORMATION:     AMENDMENT.      Where    aiT 


information  charging  the  illegal  sale  of  intoxicating  liquors  is  held 
defective  in  tiie  appellate  court  for  failing  to  allege  the  name  of  the 
purchaser,  the  cause  will  be  remanded,  in  order  that  the  infonnation 
may  be  amended  or  a  new  information  presented.    lb. 

Criminal  practice:  second  indictment:  change  of  venue.  Where, 
after  a  change  of  venue  has  been  granted  in  a  criminal  case,  a  new 
indictment  is  found  against  the  defendant  in  the  court  from  which  the 
ease  was  taken,  and  the  court  to  which  the  venue  was  removed  quashes 
the  indictment  pending  in  it,  and  defendant  is  rearrested,  mcmdamut 
will  not  lie  to  compel  the  former  court  to  certify  the  second  indictment 
to  the  court  to  which  the  change  of  venue  was  taken.  The  State  ex  rel. 
JSnglish  v,  Normile,  lil. 

A  change  of  venue  on  the  second  indictment- 


could  be  obtained  only  by  application  under  the  statute.    lb, 

6.  False  representation:  obtaining  board  by  means  op:  constitu- 
tionality of  act.  Section  1  of  the  act  of  1891  (Laws,  1891,  p.  159) 
providing  that  every  person  who  shall  obtain  board  or  lod^ng  by 
means  of  any  trick  or  deception,  false  or  fraudulent  representation, 
and  shall  fail  or  refuse  to  pay  therefor,  shall  be  held  to  have  obtained 
the  same  with  intent  to  cheat  and  defraud,  and  shall  be  deemed 
guilty  of  a  misdemeanor,  is  not  in  conflict  with  section  22  of  article  2 
of  the  constitution  of  Missouri,  upon  the  ground  that  it  denies  to  the 
accused  a  trial  by  jury.    State  v.  KingsUy,  1S6, 

6.  : .  Under  the  act,  it  is  left  to  the  triers  of  fact  to  deter- 
mine whether  the  board  was  obtained  by  means  of  false  and  fraudu- 
lent representations  and  not  paid  for,  and  the  legislature  had  the 
power  to  declare  these  facts,  when  proved,  to  constitute  evidence  of 
an  intent  to  cheat  and  defraud.    lb. 

7.      :  constitution:  titlb  of  statute.    The  act  of  1891  (Laws, 

1891,  p.  159),  entitled  "An  act  to  protect  hotel  and  innkeepers,"  is 
tiot  unconstitutional  because  the  subject  of  the  act  is  not  clearly 
expressed  in  the  title.    1  b. 

8.     : .    Said  act  is  nniform  in  its  application,   ojierating 

upon  all  alike  who  come  within  its  provisions,  and  is  not  nnconstitu- 
tional  because  it  prescribes  a  different  rule  of  evidence  and  a  different 
punishment  from  that  established  for  a  like  offense  when  committed 
against  persons  other  than  hotel  or  innkeepers.    lb. 

9.     :  PRACTICE.    The  same  rules  of  interpretation  must  be  applied 

in  a  prosecution  for  obtaining  board  by  means  of  false  pretenses  under 
section  1,  Laws,  1891,  page  159,  as  are  applied  to  section  3564,  Revised 
Statutes,  1889,  defining  &e  crime  of  obtaining  money  or  property  by 
false  pretenses.    lb. 

10.  : .    In  a  prosecution  for  obtaining  board  by  false  pre. 

tenses,  such  pretenses  or  representations  must  be  shown  to  have  been 
of  a  past  event  or  existing  fact,  and  the  board  must  have  been  obtained 
by  means  of  them.    lb. 
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11.  — : .    The  evidence  in  this  case  held  insnffioient  to  support 

a  oonviction.    lb. 

12.  Practice,  cbdonal:  ihstructions.  Instraotions  must  all  be  read 
and  considered  together,  and  when,  if  so  considered,  they  properly 
declare  the  law  and  are  not  misleading,  they  are  not  objectionable. 
State  V,  Noentnger,  166, 

13.  : :  PKLONious  ASSAULT:  8BLP-DEFBNSB.    Instructions upou 

the  law  of  self-defense,  aiding  and  abetting  and  felonious  assault  held 
not  misleading.    Ih, 

14.  : -:  DEFENDANT  AS  WITNESS.    It  Is  proper  in  a  criminal 

prosecution  to  instruct  that  ''  while  the  defendant  is  a  competent  wit- 
ness in  his  own  behalf,  yet  in  determining  the  credibility  of  his  testi- 
mony the  jury  may  take  into  consideration  his  interest  in  the  result  of 
the  suit."    Ih, 

16.  :  principal  and  accessory.    One  indicted  as  an  accessory  in 

a  felonious  assault  may  be  convicted  as  a  principal,  and  where  the 
instructions  properly  authorized  his  conviction  on  the  theory  that  he 
advised,  procured  or  incited  the  assault  it  was  not  error  to  refuse  an 
instruction  that  he  could  not  be  convicted,  unless  there  was  a  com- 
mon purpose  between  himself  and  co-defendant  to  commit  the 
crime.    1  h, 

16.  :     PEL0NI0TT8   ASSAULT:     INSTRUCTION.    Where    a   defendant 

charged  with  a  felonious  assault  testified  that  he  aimed  to  shoot  over 
the  head  of  the  party  assaulted,  it  was  not  error  to  refuse  to  instruct 
at  his  request  that  he  should  be  acquitted  if  the  shot  was  so  fired, 
where  the  jury  were  instructed  that  they  could  convict  if  the  shot  was 
fired  intentionally  and  in  malice,  and  must  acquit  if  they  had  a  rea- 
sonable doubt  of  defendant's  guilt.    Ih, 

17.  :  INSTRUCTIONS.    Where  a  defendant  asks  no  instruction  upon 

a  given  point,  and  does  not  assign  the  failure  of  the  court  to  instnict 
on  it  as  a  reason  why  a  new  triid  should  have  been  granted,  it  is  too 
late  to  raise  the  objection  in  the  appeUate  court.    Ih, 

18.  :    PELONious  ASSAULT:    EVIDENCE.    On  a  trial  for  felonious 

assault,  evidence  that  the  party  assaulted  had  a  knife  in  his  hand  five 
minutes  after  the  assault,  and  after  he  had  left  the  room  in  which  the 
assault  was  made,  is  not  admissible.    Ih, 

19.  :  :  .    Evidence  of  what  the  assaulted  party  said 

at  that  time  was  not  a  part  of  the  res  gestw,  and  was  not  admissible. 
Ih. 

20.  Criminal  law:  defilement  op  ward.  The  crime  of  defiling  a  female 
under  eighteen  years  of  age,  by  one  to  whose  care  she  had  been  con- 
fided, does  not  depend  upon  the  character  or  reputation  of  such  female 
nor  upon  the  want  of  consent  on  her  part.  The  simple  act  of  camid 
knowledge  is  in  such  case  sufficient  to  constitute  the  crime.  (B.  8. 
1889,  sec.  348.)    State  v,  Rogers,  20$, 

21.  :  :   EVIDENCE.    In  a  prosecution  for  defiling  a  female 

ward,  evidence  on  the  part  of  the  defendant  that  she  had  made  a  sub- 
sequent engagement  to  meet  another  man  for  illicit  purposes,  and  had 
been  detected  in  the  same,  is  inadmissible.    1  h. 

22.  Practice:  impeachment  of  witness.  Evidence  of  specific  and  inde- 
pendent immoral  acts  is  inadmissible  for  the  purpose  of  impeaching 
the  credibility  of  a  witness.    Ih, 
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23.  CRnciNAL  law:  practiok:  KTii>Bif<n.  When  one  aeeiued  ef 
wholly  or  partially  admits  the  truth  of  the  charge,  then  both  tilie  aoen- 
sation  and  the  reply  are  competent  evidence,  and  any  argument  legiti- 
mately drawn  therefrom  may  properly  be  made  to  the  jury.    lb. 

24.  :   ICUBDER  IN  SECOKD  DEGREE:   INDIOTVENT.    A  Charge  in  nn 

indictment  for  murder  in  the  second  degree,  that  defendant  "  feloni- 
ously, wilfully,  deliberately  and  of  his  malice  aforethought"  killed 
the  deceased,  charges  that  he  did  the  killing  ''premediti^^ly,"  as 
"  deliberately  "  includes  "  premeditatedly."    State  v.  Dale,  tOS. 

25.  Embezzlement:  indictment:  statute.  An  indictment  under 
Beyised  Btatutes,  1889,  section  3549,  for  embezzling  a  piano  is  suffi- 
cient, if  it  substantially  follows  the  language  of  the  statute.  State  v. 
Adams,  £08. 

26.   :     .      The  concluding  words  of   the    indictment   that 

defendant  did  "feloniously  steal,  take  and  carry  away"  the  piano 
merely  state  conclusions,  and  do  not  render  the  indictment  bald  for 
duplicity.    lb. 

27.  Criminal  practice:  eyidenob.  Where  it  appears  that  defendant  was 
the  prosecuting  witness'  agent  for  the  sale  of  pianos,  and  that  their 
transactions  extended  from  a  period  antedating  the  contract  down  to 
the  termination  of  the  agency,  a  statement  of  account  rendered  by  the 
prosecuting  witness  to  defendant  which  showed  that  defendant  had 
the  piano  in  question  on  hand  at  a  certain  date  is  properly  admissible 
in  evidence  after  it  was  introduced  in  part  by  defendant  during  the 
cross-examination  of  the  prosecuting  witness.    lb. 

2$,  :  .    So  under  such  circumstances  letters  written  by  the 

prosecuting  witness  to  the  defendant  requesting  him  to  make  a  settle- 
ment and  to  account  for  the  pianos  are  admissible,  ^specially  where 
the  defendant  does  not  deny  the  sale  of  the  piano  and  the  appropria- 
tion of  the  proceeds,  and  the  letters  were  a  part  of  the  correspondence 
between  the  parties,  and  were  not  replied  to  by  defendant.    lb. 

29.  :    embezzlement:    criminal  intent.    An  instruction   whl<di 

makes  the  defendant's  fraudulent  intent  consist  in  converting  the 
piano  "to  his  own  use  with  the  intent  to  convert  it  to  his  «wn  use 
without  the  consent  of  his  employer"  is  sufficient  on  the  question  of 
the  criminality  of  the  conversion.    lb. 

30.  :  :  .    The  legislature  may  within  the  eonstitn- 

tional  limit  declare  an  act  criminal  irrespective  of  the  motive  with 
which  it  was  committed.    lb. 

31.  :   : .    An  instruction,  that   if   defendant,  with 

intent  to  embezzle  the  piano,  sold  it,  and,  to  further  carry  out  such 
purpose,  took  a  note  in  his  own  name  and  sold  the  note  he  would  be 
guilty,  is  correct.    lb. 

32.  :  :  .    A  provision  in  the  contract  under  which 

defendant  handled  and  sold  the  pianos,  that  pianos  remaining  longer 
than  a  certain  time  should  be  returned,  or  defendant  would  pay 
interest  thereafter,  does  not  change  defendant's  rights  as  to  pianos 
remaining  longer  t^an  the  period  specified;  he  was  still  an  agent  to 
seU  them.    lb. 

38.  :  OBJECTION  TO  EVIDENCE.  A  mere  general  objeetimi  to  evi- 
dence may  be  disregarded  by  the  trial  eouzt.    lb. 
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M.  ■      ;    DBFXKDANT  AS  WTTNISS:     OROSS-EZAIOKATIOV.     Mere  Toloil- 

tory  ttatements  made  by  defendant  on  erose-examination  as  a  witness 
eannot  be  made  a  ground  for  reversing  the  jndgment.    lb, 

S5.  Sukbat:  ATHLsno  sports:  statute.  Beyised  Statutes,  1889,  sec- 
tion 3854,  which  provide  that  "Every  person  who  shall  be  convicted 
of  horse  racing,  cock  fighting,  playing  at  cards  or  games  of  any  kind" 
on  Sunday  shall  be  guilty  of  a  misdemeanor,  do  not  extend  to  the 
prohibition  of  mere  athletic  sports.  8L  Louis  Agr'l  di  Meeh,  Ast^n  v. 
Delano,  217, 

36.  Criminal  law:  practice:  witness.  Where  a  witness  for  the  state 
in  a  criminal  prosecution  stated  that  she  had  been,  but  was  not  then, 
the  wife  of  tjie  defendant,  and  her  testimony  otherwise  was  cor- 
roborative not  only  of  what  was  proved  by  other  witnesses  but  con- 
ceded by  defendant,  it  will  be  held  not  to  have  prejudiced  him.  StaU 
V.  Potter,  424, 

87.  :  flight.    While  the  flight  of  one  accused  of  crime  raised 

a  presumption  of  his  guilt,  yet  he  may  explain  it  upon  other  grounds, 
if  he  can,  and  in  such  case  it  is  for  the  jury  under  all  the  circum- 
stances to  find  why  he  fled.    Ih, 

38.  Criminal  praotice:  special  jubob,  qualifications  of.  Under 
Bevised  Statutes,  1879,  section  1107,  regulating  the  election  of  special 
judges,  the  record  of  the  circuit  court  over  which  a  special  judge  pre- 
sided need  not  contain  the  official  oath  of  said  judge  or  state  that  he 
had  the  qualifications  of  a  circuit  judge.    State  v.  Gamble,  600, 

EVIDENCE.    A  party  complaining   of  the  loss  of  evidence 


must  show  its  materiality,    lb, 

40.  :    continuance:     presumption.     Every  presumption  will  be 

indulged  in  favor  of  the  correctness  of  the  action  of  the  trial  court  in 
granting  and  refusing  continuances.    lb, 

41.  :    indictment,    failure   to   read:    harmless   error.    The 

failure  to  read  the  indictment  to  a  defendant  in  a  criminal  case  will 
not  constitute  reversible  error,  it  appearing  that  he  was  duly 
arraigned  and  pleaded  not  guilty.    lb, 

42.  Felonious  assault:  self-defense.  Where,  on  the  trial  of  an 
indictment  for  feloniously  shooting  a  railroad  conductor,  the  jury 
were  instructed  that  if  the  conductor  undertook  to  put  the  defend- 
ant off  the  train  while  in  motion,  and  he  had  reasonable  cause  to 
apprehend  great  personal  injury  to  himself  from  said  conductor  in  so 
attiempting  to  put  him  off,  and,  to  avert  such  apprehended  injury,  he 
fired  the  Eihot,  then  the  jury  should  acquit  him.  Held,  tiiat  the  issue 
of  self-defense  was  as  fairly  presented  to  the  jury  as  the  defendant 
could  reasonably  ask.    State  v,  Dennison,  641, 

43.  Criminal  practice:  assessment  of  punishment  by  court.  Under 
Bovised  Statutes,  1889,  section  4230,  it  is  the  duty  of  the  court  to 
assess  and  declare  the  punishment  in  a  criminal  case  where  the  jury 
find  a  verdict  of  guilty,  but  fail  to  agree  on  the  punishment.    lb, 

44.  — — :  venue:  iNSTRUCfnoN.  Where,  on  a  trial  for  a  criminal 
offense,  the  evidence  of  the  crime  and  tiie  venue  are  wholly  circum- 
stantial and  meager,  the  failure  of  the  court  to  instruct  the  jury  to 
acquit,  unless  they  found  the  crime  was  committed  in  the  county 
charged  in  the  indictment,  will  constitute  reversible  error.  State  v. 
Igo,  668. 
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45.  Criminal  IiAW:  abduction  op  female  xtndbr  eighteen  years  old. 
An  indictment  for  taking  away  a  female  under  the  age  of  eighteen 
years  from  her  father  for  the  purpose  of  concubinage  and  prostitution 
is  not  sustained  by  proof  that  defendant's  purpose  in  taking  her  away 
was  to  hide  her  disgrace  and  to  sliield  his  son^  the  father  oz  her  child^ 
from  prosecution.    State  v.  Gibson,  576. 

46.  i :    GRAND  larceny:    bufpicienoy  of  evidence.    Evidence  that 

the  defendant,  claiming  to  have  purchased  a  stray  cow  that  had  been 
taken  up  and  advertised  by  anouier,  drove  the  same  into  her  lot,  and 
the  testimony  of  the  alleged  vendor  that  he  had  not  made  the  sale,  are 
sufficient  to  support  a  verdict  finding  her  guilty  of  grand  larceny. 
State  V,  Campbell,  611, 

47.  :  .    An  instruction  condemned  as  being  too  abstract,   ift. 

48.  :    insolvent   bank:     receiving   deposits.    Under   Revised 

Statutes,  1879,  «6ection  1350,  as  amended  by  the  act  of  1887  (Laws, 
p.  162),  making  it  unlawful  for  the  officers  of  any  bank  "or  the 
owner,  agent  or  manager  of  any  private  bank  or  banking  institution" 
to  receive  deposits,  knowing  such  bank  to  be  insolvent,  the  owner  of 
a  private  bank  is  liable,  though  he  was  doing  unauthorized  business, 
not  having  complied  ifith  ^e  requirements  of  the  statute  in  the 
organization  of  his  bank.    State  v.  Buck,  6SI8, 

49.  Criminal  PRACTICE:  change  of  venue.  A  criminal  cause  cannot  be 
removed  from  one  county  to  another  by  mere  stipulation  of  parties; 
an  order  of  court  directing  the  change  is  essential.    lb. 

50.  Criminal  law:  seduction  xtnder  promise  of  marriage.  The 
evidence  in  this  case  held  sufficient  to  authorize  the  submission  to  the 
jury  of  the  question  whether  defendant  was  guilty  of  seducing  and 
debauching  an  unmarried  female  under  eighteen  years  of  age,  under 
promise  of  marriage.    State  v.  Thornton,  640. 

51.  :  :  prima  facie  case.    When  the  state  proves  the  age 

of  the  female,  her  good  repute,  the  promise  of  marriage  and  the 
seduction  by  virtue  of  that  promise,  2b  prima  facie  case  is  made  for  the 
jury.    lb. 

52.  :  :  defense.    The  defendant  may  then  show  want  of 

chastity  as  a  defense.    lb. 

53.  Evidence:  illicit  intercourse.  The  fact  of  illicit  intercourse  need 
not  be  shown  by  direct  evidence;  it  may  be  inferred  from  facts  and 
circumstances.    lb. 

54.  Female  chastity.  A  woman  may  have  been  guilty  of  illicit  inter- 
course, and  subsequently  become  chivBte  in  legal  contemplation.     lb. 

55.  Criminal  practice:  substituting  juror.  A  defendant  in  a  criminal 
ease  may  consent  to  the  substitution  of  a  juror  for  one  already 
selected  and  sworn.    lb: 

56.  Appellate  practice:  improper  remarks  of  prosecuting  attorney. 
An  appellate  court  will  not  interfere  with  the  discretion  of  the  trial 
court  in  denying  a  new  trial  because  of  the  improper  remarks  of  the 
prosecuting  attorney,  unless  the  record  clearly  shows  what  the  alleged 
prejudicial  remarks  were,  and  the  circumstances  under  which  ^j 
were  made.    lb. 
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57.  CRnoNALPRAcnoE:  prejudice  or  juror:  new  trial.  On  a  trial  for 
seduotion  under  promise  of  marriage  one  of  the  jurors,  after  they  had 
been  sworn  and  before  the  introduction  of  evidence,  used  most  brutal 
language  in  regard  to  the  defendant,  who  at  once  brought  the  matter 
to  the  attention  of  the  court,  and  challenged  the  juror's  right  to  sit  on 
the  trial.  Held,  that  the  trial  court  erred  in  not  granting  a  new  trial, 
because  of  the  prejudice  of  the  juror.    State  v,  Wheeler,  658. 

58.  v!  seduction  under  promise  of  marriage.    Where  there  is  no 

evidence  that  the  prosecutrix  was  an  unmarried  woman  at  the  time  of 
the  alleged  seduction,  a  conviction  will  not  be  sustained.    lb. 

59.  :  REASONABLE  DOUBT:  INSTRUCTIONS.    It  is  not  error  that  an 

instruction  hypothecating  facts,  authorizing  a  verdict  of  gpiilty,  does 
not  require  the  facts  to  be  found  beyond  a  reasonable  doubt,  where 
the  jury  are  properly  instructed  on  the  latter  in  a  separate  instruc- 
tion.   Ih. 

60.  Seduction  UNDER  PROMISE  or  MARRIAGE:  ''good  repute."  A  female 
of  "  good  repute  "  in  the  statute  relating  to  seduction  under  promise 
of  marriage  (B.  8.  1879,  sec.  1259)  means  one  of  "good  reputa- 
tion."   16. 

61.  :  CORROBORATION.    An  instruction  as  to  corroboration  (under 

B.  S.  1879,  sec.  1912)  necessary  to  convict  in  such  case  approved.   lb. 

62.  Constitution:  protection  against  seizure  op  private  papers. 
The  constitutional  provision  "  that  no  person  shall  be  compelled  to 
testify  against  himself  in  a  criminal  case,"  prohibits  the  seizure  of 
one's  private  books  and  papers  in  order  to  obtain  evidence  against 
him.    State  v.  Davis,  666. 

63.  :    :    druggist's  prescription.    Such  protection  does 

not,  however,  extend  to  prescriptions  required  to  be  preserved  by 
druggists  and  pharmacists  under  Bevised  Statutes,  1889,  section 
4622.    lb. 

CUBATOB. 

See  Guardian  and  Ward,  1,  2. 

DAMAGES. 

1.  Negligence:  personal  injury:  instructions  as  to  damages.  An 
instruction  in  a  personal  injury  case  that  if  the  jury  find  for  the  plain- 
tiff they  should  "assess  his  damages  at  such  a  sum  as  they  may 
believe  from  the  evidence  will  be  a  fair  compensation  to  him:  First, 
for  any  pain  of  body  or  mind;  second,  for  any  loss  of  earnings  after  he 
shall  have  attained  the  age  of  twenty-one  years ;  third,  for  any  phys- 
ical dis^gurement  or  deformity;  fourth,  for  any  permanent  injury  to 
his  body  other  than  disfigurement  or  deformity  which  plaintiff  has  sus- 
tained or  will  hereafter  sustain  by  reason  of  said  injuries  and  directly 
caused  thereby,"  cannot  be  said  to  be  so  wanting  in  perspicuity  or 
clearness  that  it  could  have  misled  or  confused  the  jury.  Bosenkra/na 
V.  The  lAndell  By.  Co.,  9. 

"2.  Negugence:  prospective  damages.  Prospective  damages  to  adults 
on  account  of  impairment  of  earning  capacity  in  the  future  is  a  proper 
element  of  damages  in  case  of  a  personal  injury.    lb. 

S.  : :  CHILD.  So,  in  such  case,  the  jury  may  take  into  con- 
sideration loss  of  earnings  of  an  infant,  four  years  old,  after  he  shall 
have  attained  his  majority,  though  he  has  never  earned  anything,  and 
though  no  one  can  tell  with  any  certainty  what  his  earning  capacity 
will  be.    lb. 
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4.  Railroad:  IKJ17R7  TO  PBDssTBiAN:  NEOLiaiKOS:  DA1CA0I8.  AltJioui^ 
one  is  straok  and  killed  while  walking  on  a  railroad  traek,  the  com- 
pany will  still  be  liable  if  deceased  was  in  imminent  peril  and  defend- 
ant's servants  knew  of  such  perU  in  time  to  have,  by  the  exercise  of 
ordinary  care,  avoided  the  accidenti  or  if  the  employes,  by  the  exer- 
cise of  ordinary  care,  could  have  become  aware  of  the  peril  in  time  to 
have  done  so  and  failed  in  that  regard,  and  owing  to  snch  failure  the 
deceased  was  killed.  The  damages  to  be  recovered  in  such  case  is 
the  fixed  sum  of  $5,000.  Qamther  v.  The  8t  Louii,  L  M.  ^  B,  B$. 
Co,,  IS. 

5.  CONTRAOT  TO  CONYET,  BREACH  OF:   HRASX7RX   OP  DAMAGES.      In  a  SUlt 

by  a  vendee  against  a  vendor  for  failure  to  carry  out  a  contract  to  con- 
vey real  estate,  the  measure  of  damages  is  the  full  compensation  for 
the  injuries  resulting  from  the  breach,  and  good  faith  on  the  part  of 
the  vendor  will  not  excuse  or  protect  him  from  making  his  contract 
good  by  way  of  damages.    Matheny  v.  Stewart,  7S, 

6.  Cokvetanoe:  warranty,  breach  or:  measure  of  damages.  When  % 
conveyance  of  real  estate  becomes  complete,  the  parties  make  and  accept 
the  covenants  therein  as  measuring  the  liability  of  the  grantor,  and 
the  compensation  of  the  grantee,  in  case  of  breaches.  The  contract 
becomes  merged  in  the  deed,  and  the  remedy  for  losses  is  confined  to 
such  as  is  given  by  its  covenants.    Ih, 

7.     :  :  .    Damages  for  breaches  of  warranty  in  the 

conveyance  of  land,  in  case  of  total  failure  of  titie,  has  always,  in 
this  state,  been  limited  to  the  purchase  money  paid,  with  interest 
thereon  and  costs.    Ih, 

8.     : : .    Under  a  covenant  in  a  deed  to  warrant  and 

defend  the  title,  the  grantee  should  ordinarily  recover  as  damages  for 
its  breach  the  legal  costs  rearonably  and  in  good  faith  incurred  in  th« 
assertion  or  defense  of  the  title  warranted.    Ih, 


9.     :  :  :  attorney's  fees.    AttomeVs  fees  are  not 

allowed  as  damages,  in  Mississippi,  in  a  suit  for  breach  of  warranty  of 
title  contained  in  a  deed;  and  in  a  suit  in  this  state  upon  a  breadi 
of  covenants  in  a  deed  made  in  that  state,  effect  will  be  given  the 
covenants  in  accordance  with  the  construction  placed  upon  them  by 
the  courts  of  that  state.    Ih, 

10.  Practice:  instruction:  harmless  errors:  measure  or  damages. 
A  too  general  instruction  on  the  measure  of  damages  is  harmless  error, 
if  accompanied  by  a  full  and  correct  one  on  the  same  subject.  Buck 
V,  Peopled 8  Street  By,  Co.,  179, 

11.  Bailroad:  personal  injury:  damages.  A  boy  received  injuries 
from  having  been  run  over  by  a  car,  with  the  ordinary  consequences 
of  pain,  etc.,  and,  moreover,  a  permanent  limp  and  incapacity  to 
straighten  his  leg;  held,  $3,000  damages  were  not  excessive.    Ih. 

12.  Personal  injuries:  medical  seryices  as  damages.  Damages  will 
not  be  allowed  in  an  action  for  personal  injuries  for  medical  services 
in  the  absence  of  evidence  as  to  their  value.  Smiih  v.  The  C.  S 
A,  By,  Co.,  US. 

13.  Negligence:  steamboat  company:  improper  landing:  statute.  A 
suit  for  wrongful  death  by  reason  of  the  defendant,  a  steamboat  com- 
pany, having  landed  the  deceased  at  an  improper  place  so  that  he  fell 
mto  the  river,  is  properly  founded  on  Revised  Statutes,  1879,  section 
2121,  fixing  the  amount  of  reeoveiy  at  $5,000.  Buddenherg  v,  Charles 
P.  Chouteau  Trans,  Co,,  S9i, 
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14.  : : .    Whether  a  judgment  will  be  reversed  because 

the  court  instructed  on  section  2122,  Revised  Statutes,  1879,  and  the 
jury  found  a  verdict  thereunder  for  $4,000,  qucere.    lb. 

15.  iNJUNcmoN  bond:  sureties:  appeal.  Under  the  statute,  Bevised 
Statutes,  1879,  section  3710,  giving  the  right  of  appeal  "to  every 
person  aggrieved  by  any  final  judgment  or  decision  of  any  circuit 
court  in  any  civil  cause,"  the  sureties  on  an  injunction  bond  have  the 
right  to  prosecute  an  appeal  from  a  judgment  rendered,  on  a  bond 
for  damages  against  the  principal  alone,  in  a  summary  proceeding  in 
the  original  cause  upon  motion  to  assess  damages.  NoUm  v,  Johns, 
4S1. 

16.    :  :    REVOCATION    OF     ADMINISTRATION    PENDING    MOTION. 

Jurisdiction  to  assess  damages  on  an  injunction  bond  against  a  public 
administrator  and  his  sureties  is  not  lost  by  the  revocation  of  the 
letters  of  administration  pending  the  motion  to  assess  the  same,  and 
an  order  that  "the  cause  now  proceed,  in  the  name  of "  the  substi- 
tuted administrator,     /d. 

DEBTOR  AND  CREDITOR. 

Debtor  AND  creditor:  preference.  A  failing  debtor  may  prefer  one 
creditor  to  another  by  giving  the  former  a  mortgage  to  secure  an 
existing  indebtedness,  where  it  is  accepted  in  good  faith  by  the 
creditor  for  the  sole  purpose  of  such  security.  Schroeder  v,  Bobbiit, 
$89. 

DEEDS. 

1.  Deed:  delivery:  burden  of  proof.  A  deed  duly  executed  and 
acknowledged,  in  the  hands  of  the  grantee,  is  presumed  to  have  been 
delivered,  and  the  burden  of  proving  non-delivery  devolves  upon  him 
who  denies  it,  and  must  be  satisfactorily  established.  PitU  v.  Sheriff, 
110. 

2.     : .    Where  a  grantor  signs  and  acknowledges  a  deed  and 

places  it  among  his  other  papers,  where  it  is  left,  and  it  falls  into  the 
hands  of  the  grantee,  it  does  not  constitute  such  a  delivery  as  will 
convey  the  title.    Ih. 

3.  Conveyance  from  husband  to  wife:  separate  estate:  technical 
WORDS.  A  deed  from  the  husband  directly  to  the  wife,  without  the 
intervention  of  a  trustee,  creates  in  her  a  separate  estate  in  equity, 
and  in  such  case  the  technical  words  necessary  to  create  a  separate 
estate  from  persons  other  than  the  husband  are  not  necessary.    Ih. 

4.     :  :   CONVEYANCE  BY  WIFE.    The  wife  can  convey  her 

equitable  separate  estate  during  covtirture  without  her  husband's 
consent,  without  being  joined  in  the  deed  by  him.    Ih. 

6.  Quitclaim  deed:  prior  unrecorded  deed.  A  purchaser  by  quitclaim 
deed  for  value  and  without  notice  acquires  under  our  reconiing  act 
title,  as  against  a  prior  unrecorded  deed  or  other  instrument  convey- 
ing or  affecting  real  estate.    Eoff  v.  Irvine,  S78. 

EQUITIES.    One,  however,  who  takes  title  by  quitclaim  deed, 


which  title  is  subject  to  equities  in  the  hands  of  the  grantor  takes 
subject  to  such  equities.    Ih. 

7.     : .    Such  quitclaim  purchaser  will,  however,  be  entitled 

to  reimbursement  to  the  extent  of  the  purchase  money  and  interest  as 
against  the  owner  of  the  equity  asserting  the  same.    1 6. 

See  Conveyances. 

Voi,.  108-44 
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DEFILEMENT  OP  WARD. 

I.  Criminal  law:  defilement  of  ward.  The  crime  of  defiling  a  female 
under  eighteen  years  of  age,  by  one  to  whose  care  she  had  been  con- 
fined, does  not  depend  upon  the  character  or  reputation  of  such  female 
\.'.r  upon  the  want  of  consent  on  her  part.  "Hie  simple  act  of  carnal 
knowledge  is  in  such  case  sufficient  to  constitute  the  crime.  (B.  S. 
1889,  sec.  348.)  Siu^  v.  Rogers,  £0g. 

.  2.     :  :  EVIDENCE.    In  a  prosecution  for  defiling  a  female 

ward,  evidence  on  the  part  of  the  defendant  that  she  had  made  a  sub- 
sequent engagement  to  meet  another  man  for  illicit  purposes  and  had 
been  detected  in  the  same  is  inadmissible.    lb, 

DELINQUENT  TAXES. 

See  Taxation,  8,  9, 10,  11. 12,  13. 

DEUVEBY. 

See  Deeds,  1,  2. 

DESCRIPTION. 

See  Mortgages  and  Deeds  of  Trxtst,  1. 

DEVASTAVIT. 

1.  Curator:  separate  accottnts.  The  mere  fact  of  the  failnre  of  a 
curator  to  keep  separate  the  trust  and  his  personal  funds  is  not  con- 
clusive of  a  devastavit.    Tittman  v.  Green,  ti. 

2.     :   solvency:   evidence.    The   solvency   of  the  curator  is  a 

material  fact  on  the  question  of  such  devastavit,    lb, 

DBUGGISTS  AND  PHABMACISTS. 

1.  Pleading,  criminal:  druggists  and  pharmacists:  sale  op  intoxi- 
cating UQUORS.  An  indictment  or  information  against  a  druggist 
for  an  illegal  sale  of  intoxicating  liquors  must  state  the  name  of  the 
person  to  whom  the  sale  is  alleged  to  have  been  made.  (Overruling 
State  V.  JElam,  21  Mo.  App.  290.)    State  v.  Martin,  117. 

2.     :  :    DEFECTIVE  INFORMATION:    AMENDMENT.    Where  an 

information  charging  the  illegal  sale  of  intoxicating  liquors  is  held 
defective  in  the  appellate  court  for  failing  to  allege  the  name  of  the 
purchaser,  the  cause  will  be  remanded,  in  order  that  the  information 
may  be  amended  or  a  new  information  presented.    lb. 

;J.  Constitution:  protection  against  seizure  op  private  papers. 
The  constitutional  provision  ''that  no  person  shall  be  compelled  to 
testify  against  himself  in  a  criminal  case''  prohibits  the  seizure  of 
one's  private  books  and  papers  in  order  to  obtain  evidence  against 
him.  Such  protection  does  not,  however,  extend  to  prescriptions 
required  to  be  preserved  by  druggists  and  pharmacists  under  Revised 
Statutes,  1889,  section  4622.    State  v.  Davis,  666. 

EASEMENTS. 

1.  Railroad:  right  o?  way,  abandonment  of.  The  mere  non-user 
of  a  right  of  way  granted  to  a  railroad  company  will  not  extin- 
guish the  easement,  in  the  absence  of  adverse  possession  by  the 
servient  owner,  or  of  such  acts  on  the  part  of  the  company  as  evince 
a  clear  intention  to  abandon  the  right  of  way.  Th^  Boanoke  Invest- 
ment Co,  V.  The  Kansas  City  dh  S.  E,  By,  Co,,  60. 
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2.  Easement:  abandonment  op.  While  mere  nofMiser  of  an  easement 
will  not  oonstitnte  an  abandonment,  yet  if  acts  are  shown  of  such 
unequivocal  nature  as  to  show  a  clear  intention  to  abandon,  abandon- 
ment will  be  inferred.    lb, 

3.  Railroad:  right  op  way:  abandonment  op.  The  evidence  in  this 
case  held  sufficient  to  show  abandonment  by  the  defendant  railroad  of 
the  right  of  way  in  question.    lb, 

EJECTMENT. 

1.  Limit ationb:  ejectment.  Ejectment  may  be  maintained  upon  a 
title  acquired  by  adverse  possession.     Comstock  v.  Eastwood,  41. 

"2.  Rah^road:  right  op  way:  ejecjtment.  Ejectment  will  lie  against  a 
railway  company  for  land  over  which  it  has  built  its  road  without 
having  acquired  title  by  conveyance  or  condenmation,  or  a  license 
express  or  implied.    Dodd  v.  The  St.  Louis  <^  H.  By,  Co.,  681. 

3.     :  :  :  estoppel.    Where,  however,  the  land-owner 

with  full  knowledge  of  the  facts,  and  without  objection,  permits  the 
company  to  expend  large  sums  of  money  in  the  construction  of  its 
road  through  his  land,  he  cannot  maintain  ejectment.    lb. 

4.     :  : :  .    Nor  is  it  material  in  the  application 

of  the  foregoing  rule,  that  sudi  owner's  interest  was  subject  to  a 
life-estate  in  another,    lb, 

ELECTION. 

1.  Two  piduciary  relations:  election:  accoxtntino  por  punds. 
Where  the  same  person  succeeds  himself  in  a  new  fiduciary  relation, 
if  he  is  clearly  entitled  to  the  trust  fund  in  the  new  relation,  he  is 
entitled  to  make  an  election  to  so  hold  it,  and  if  he  does  so  by  some 
affirmative,  unequivocal  act,  from  that  time  he  will  be  required  to 
account  in  his  new  trust  relation.     Tittman  v.  Oreen,  it. 

^.  Practice:  election.  The  doctrine  of  election  cannot  be  applied  in  a 
suit  to  which  the  persons  who  are  entitled  to  make  the  election  are 
not  parties.    Matheny  v.  Stewart,  7S. 

ELECTIONS. 

1.  Australian  ballot:  cities  oppoxjrth  class.  The  Australian  ballot 
system  (R.  8.  1889,  chap.  60,  art.  3,  and  Laws,  1891,  p.  136)  applies  to 
aldermen  of  cities  of  the  fourth  class,  and  an  election  not  held  in 
accordance  therewith  is  invalid.    State  ex  rel.  Brown  v.  McMillan,  15S. 

constitution.    The  Australian  ballot  system  is  constitu- 


tional,   lb, 

EMBEZZLEMENT. 

1.  Embezzlement:  indictment:  statute.  An  indictment  under  Revised 
Statutes,  1889,  section  3549,  for  embezzling  a  piano  is  sufficient,  if  it 
substantially  follows  the  language  of  the  statute.    State  v.  Adams,  t08, 

5.  : .  The  concluding  words  of  the  indictment  that  defend- 
ant did  "  feloniously  steal,  take  and  carry  away"  the  piano  merely 
state  conclusions,  and  do  not  render  the  indictment  bad  for  duplicity. 
lb. 
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GfRiiflNAL  INTENT.    An  instmotion  whicli  makes  the  defend- 


ant's fraudulent  intent  consist  in  oonverting  the  piano  "to  his  own 
nse  with  the  intent  to  convert  it  to  his  own  use  without  the  consent  of 
his  employer"  is  sufficient  on  the  question  of  the  criminality  of  the 
conversion.    lb. 

An  instruction,  that  if  defendant,  with  intent  to^ 


embezzle  the  piano,  sold  it,  and,  to  further  carry  out  such  purpose, 
took  a  note  in  his  own  name  and  sold  the  note,  he  would  be  guilty,  la 
correct.    lb, 

A  provision  in  the  contract  under  which  defendant 


handled  and  sold  the  pianos,  that  pianos  remaining  longer  than  a  cer- 
tain time  should  be  returned,  or  defendant  would  pay  interest  there- 
after, does  not  change  defendant's  rights  as  to  pianos  remaining^ 
longer  than  the  period  specified;  he  was  still  an  agent  to  sell  them. 
lb, 

EMINENT  DOMAIN. 

See  Condemnation  Proceedinos, 

EQUALIZATION  OP  ASSESSMENTS 

See  Taxation. 

EQUITY. 

1.  Equity:  specipio  perpormance:  indepinitb  contract.  A  court  of 
equity  will  not  enforce  the  specific  performance  of  a  vague  and  indefi- 
nite contract.     Cherbminier  v,  Cherbonnier,  iSi. 

2. '  : : .  In  a  suit  by  a  son  against  his  father  to  com- 
pel the  performance  of  an  alleged  oral  contract  to  convey  real  estate, 
the  plaintiff  claimed  that  being  engaged  to  marry  O.'s  daughter  his 
father  and  C.  agreed  that  0.  should  convey  to  the  daughter  property 
worth  $3,000  on  condition  that  plaintiff's  father  would  convey  to  him 
property  of  like  value,  that  plaintiff  afterwards  married  C/s  daughter, 
and  that  C.  relying  on  the  agreement  conveyed  a  house  and  lot  to  the 
daughter;  but  that  plaintiff's  father  refused  to  convey  to  the  plaintiff 
as  he  had  agreed  to  do.  It  was  not  alleged  or  shown  that  the  father 
ever  agreed  to  convey  any  particular  real  estate,  and  the  father  testified 
that  he  never  agreed  to  convey  to  his  son  the  property  in  question. 
G.  did  not  convey  the  house  and  lot  to  his  daughter  until  after  he  had 
noticed  that  defendant  did  not  intend  to  convey  any  land  to  his  son. 
Eeldf  that  the  facts  did  not  show  an  agreement  which  could  be  specif- 
ically enforced.    lb, 

3.  Possession:  equity:  decree  op  title.  Where  the  evidence  tends  to- 
prove  that  plaintiff  and  his  grantors  have  been  in  possession  of  land 
for  more  than  thirty  years ;  that  his  grantor  bought  the  land,  paid  tho 
purchase  money  therefor,  and  received  a  deed  which  was  not  recorded 
and  had  been  lost,  every  presumption  will  be  indulged  in  favor  of  this 
theory,  in  the  absence  of  any  evidence  tending  to  weaken  it,  and  a 
court  of  equity  wiU,  in  such  case,  decree  the  title  in  the  plaintiff. 
Page  v.  Shelby,  £86. 

4.  Quitclaim  deed:  equities.  One  who  takes  title  by  quitclaim  deed, 
which  title  is  subject  to  equities  in  the  hands  of  the  grantor  takes- 
subject  to  such  equities.    Eoff  v,  Irvine,  $78, 

5.     : .     Such  quitclaim  purchaser  will,  however,  be  entitled 

to  reimbursement  to  the  extent  of  the  purchase  money  and  interest  as- 
against  the  owner  of  the  equity  asserting  the  same.    lb. 
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ESTOPPEL. 

Estoppel:  parties  to  suit,  inconsistent  positions  of.  The  doo- 
trine  of  estoppel,  that  no  party  to  a  suit  will  be  permitted  to  occupy 
inconsistent  positions,  applies  solely  to  inconsistent  positions  in  t^e 
same  suit  or  proceeding,  and  not  to  different  ones,  unless  the  second 
suit  grows  out  of  a  judgment  in  the  first.     Comstock  v.  Eastwood,  41. 

Land:  claim  or  ownership:  evidence.  Evidence  that  an  alleged 
donor's  grantee  made  on  the  lot  donated  valuable  improvements  with 
the  alleged  donee's  knowledge  and  without  objection  on  her  part  is 
competent  on  the  issue  of  her  claim  of  ownership.  Allen  v.  Mansfield, 
343. 


3*     :    estoppel.   Such  facts  would  also  create  an  estoppel  against 

the  alleged  donee  as  to  so  much  of  the  lot  as  was  not  within  her 
inclosure.    lb, 

4.  Tax  sale:  pOrchase  bt  owner:  estoppel.  Where  a  person  con- 
veyed to  his  children,  by  general  warranty,  land  on  which  he  had 
suffered  the  taxes  to  remain  unpaid,  and  afterwards  the  land  was  sold 
for  taxes,  and  was  subsequently  conveyed  to  him  by  the  purchaser  at 
the  tax  sale,  such  repurchase  was  but  a  payment  of  the  taxes  and  an 
extinguishment  of  the  tax  title.    Frank  v,  Caruthers,  669, 

5,     :  :  voluntary  deed.    Those  claiming  under  a  mortgage 

made  by  the  father,  after  the  sale  to  satisfy  the  taxes,  cannot,  in 
ejectment  against  the  lessee  of  the  childrec  attack  tbe  deed  to  the 
diildren  on  the  ground  that  it  was  a  voluntary  one.  .  lb, 

^.  Railroad:  right  op  way:  ejectment:  estoppel.  Ejectment  will 
lie  against  a  railway  company  for  land  over  which  it  has  built  its  road 
without  having  acquired  title  by  conveyance  or  condemnation,  or  a 
license  express  or  implied.  Where,  however,  the  land-owner  witii  full 
knowledge  of  the  facts,  and  without  objection,  permits  the  company  to 
expend  large  sums  of  money  in  the  construction  of  its  road  through 
his  land,  he  cannot  maintain  ejectment.  Dodd  v.  The  St.  Louis  <^  M. 
By,  Co,,  681, 

7.     :  :  :  .    Nor  is  it  material  in  the  application 

of  the  foregoing  rule,  that  such  owner's  interest  was  subject  to  a  life- 
estate  in  another.    Ih, 

EVIDENCE. 

1.  Trustee:  action  on  bond:  surety:  evidence.  The  order  appoint- 
ing the  trustee  is  properly  admitted  in  evidence  in  an  action  against  a 
surety  on  the  former's  bond.     Tittman  v.  Green,  22, 

2.     : : : .    A  receipt  from  the  trustee  as  such 

to  himself  as  curator  of  the  cestui  que  trust,  executed  after  the  assump- 
tion of  the  trust  and  the  giving  of  the  trustee's  bond,  and  presented 
to  the  probate  court  on  a  settlement  of  his  accounts  as  guardian  and 
curator,  was  competent  against  the  surety  as  evidence  that  thereafter 
the  curator  held  the  estate  of  his  ward  in  his  capacity  as  trustee.    lb, 

3.  Curator:  solvency:  evidence.  The  solvency  of  the  curator  is  a 
material  fact  on  the  question  of  such  devastavit,    lb. 
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4.  Neouoenoe:  injury  to  servant:  evidence  of  prbcaxttion  avteb 
ACCIDENT.  In  an  action  against  a  railroad  for  injuries  to  a  switohman 
while  uncoupling  moving  cars,  caused  by  his  foot  being  caught  between 
switch  rails  at  a  point  where  the  block  between  them  was  worn  awaj  by 
use,  evidence  that  within  twenty-four  hours  after  the  accident  the 
defective  block  was  replaced  by  a  new  one  is  incompetent  to  originate 
an  inference  or  implied  admission  of  negligence,  and  its  admission  is 
sufficient  gnx>und  for  reversal  of  a  judgment  against  defendant.  [Per 
Sherwood,  G.  J.,  Barclay,  Gantt,  Macfarlane  and  Thoicas,  JJ., 
concurring.']    AlanJi  v.  The  C.  #  A.  My.  Co.,  81. 

6.     :  EVIDENCE:  GENERAL  OBJECTION.    A  general  objection  to  such 

evidence  as  being  ''  incompetent,  irrelevant  and  inmiaterial"  is  suffi- 
cient to  exclude  it,  where  it  is  wholly  inadmissible  and  misleading. 

n. 

<S.  Negligence:  street  car:  evidence:  res  gesta.  The  chUd's  father 
did  not  see  the  accident,  but  reached  the  place  within  two  or  three 
minutes  after  its  occurrence.  He  was  asked  on  the  trial  what  he  said* 
to  the  driver  of  fhe  car  and  answered:  "  I  said  to  him,  '  It  was  your 
careless  driving,'  and  took  the  boy  and  carried  him  into  the  house.'' 
Hie  next  question  was  what  then  occurred,  and  he  answered:  "I 
sent  for  the  doctor.''  Held,  first,  that  the  declaration  of  the  father 
was  not  a  part  of  the  res  gesta  and  was  inadmissible,  and,  second,  that 
the  evidence  failed  to  show  that  the  driver  made  no  denial  of  the 
charge.    8enn  v.  The  Southern  Ry.  Co.,  14t. 

7.     : : .    The  clothing  of  one  injured  by  being  run  over 

by  a  street  car  is  competent  evidence  in  an  action  therefor,  when  it 
tends  to  establish  any  controverted  fact  in  issue.    lb. 

8.  Practice,  criminal:  felonious  assault:  evidence.  On  a  trial  for 
felonious  assault,  evidence  that  the  party  assaulted  had  a  knife  in  his 
hand  five  minutes  after  the  assault,  and  after  he  had  left  the  room  in 
which  the  assault  was  made,  is  not  admissible.  Sta:e  v.  Noemnger, 
166. 

Evidence  of  what  the  assaulted  party  said  at 


that  time  was  not  a  part  of  the  res  gesta,  and  was  not  admissible.    Jb, 

10.  Personal  injuries  :  evidence.  Evidence  that  the  plaintiff  was 
married,  and  as  to  the  number  and  ages  of  his  children,  is  inadmissible 
in  evidence  in  an  action  for  personal  injuries.  Mahaney  v.  The  8L 
Louis  4-  B;.  Ry.  Cd.,  191. 

11.  : :  subsequent  repairs.  Evidence  of  repairs  of  a  rail- 
road track  made  six  months  after  an  injury  charged  to  result  from  a 
defect  therein  is  inadmissible  in  an  action  for  such  injury.    lb. 

12.  Criminal  law:  practice:  evidence.  In  a  prosecution  for  defiling  a 
female  ward,  evidence  on  the  part  of  the  defendant  that  she  had  made  a 
subsequent  engagement  to  meet  another  man  for  illicit  purposes  and 
had  been  detected  in  the  same  is  inadmissible.    State  v.  Rogers,  $0$. 

13.  Practice:  impeachment  of  witness.  Evidence  of  specific  and 
independent  immoral  acts  is  inadmissible  for  the  purpose  of  impeach- 
ing  the  credibility  of  a  witness.     lb. 

14.  Criminal  law:  practice:  evidence.  When  one  accused  of  crime 
wholly  or  partially  admits  the  truth  of  the  charge,  then  both  the  accu- 
sation and  the  reply  are  competent  evidence,  and  any  argument  legiti- 
mately drawn  therefrom  may  properly  be  made  to  the  jury.    lb. 
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15.  Crimikal  PRAOnoE:  EVIDENCE.  Where  it  appears  that  defendant  was 
the  prosecuting  witness'  agent  for  the  sale  of  pianos,  and  that  their 
transactions  extended  from  a  period  antedating  the  contract  down  to 
the  termination  of  the  agency,  a  statement  of  account  rendered  by  the 
prosecuting  witness  to  defendant  which  showed  that  defendant  had 
the  piano  in  question  on  hand  at  a  certain  date  is  properly  admissible 
in  evidence  after  it  was  introduced  in  part  by  defendant  during  the 
cross-examination  of  the  prosecuting  witness.    State  v,  Adams,  ^8. 

16.  : .    So  under  such  circumstances  letters  written  by  the 

prosecuting  witness  to  the  defendant  requesting  him  to  make  a  settle- 
ment and  to  account  for  the  pianos  are  admissible,  especially  where 
the  defendant  does  not  deny  the  sale  of  tiie  piano  and  the  approj^ria- 
tion  of  the  proceeds,  and  the  letters  were  a  part  of  the  correspondence 
between  the  parties  and  were  not  replied  to  by  defendant.    lb. 

17.  :  OBJECTION  TO  EVIDENCE.  A  mere  general  objection  to  evi- 
dence may  be  disregarded  by  the  trial  court.    lb. 

18.  :  DEPENDANT  AS  WITNESS:  CROSS-EXAMINATION.  Mere  volun- 
tary statements  made  by  defendant  on  cross-examination  as  a  witness 
cannot  be  made  a  ground  for  reversing  the  judgment.    lb. 

19.  Evidence:  change'  op  law:  making  witness  incompetent.  Laws 
which  change  the  rules  of  evidence  relate  to  the  remedy  only,  and  may 
be  applied  to  existing  causes  of  action,  and  this  is  true,  although  the 
effect  of  the  change  is  to  render  one  incompetent  as  a  witness  who 
before  was  competent,     (y Bryan  v.  Allen,  227. 

20.  Bailroad:  passenger:  personal  injuries:  evidence.  The  state- 
ment of  plaintiff's  son  made  just  after  his  mother  had  fallen  off,  that 
she  jumped  off  is  inadmissible  in  an  action  for  personal  injuries  by  the 
mother  when  the  boy  denies  making  the  statement,  and  testifies  he 
did  not  see  his  mother  fall.    Smith  v.  The  C.  f  A.  By.  Co,,  24$. 

21.  Evidence:  books  op  account.  An  account  book  of  original  entries, 
fair  upon  its  face  and  shown  to  have  been  kept  in  the  usual  course  of 
business,  is  evidence,  even  in  favor  of  the  party  by  whom  it  is  kept. 
Anchor  Milling  Co,  v,  Walsh,  277. 

22.  -:  :  secondary  evidence.    Upon  proper  proof  of  the  loss 

of  such  book,  secondary  evidence  of  its  contents  is  admissible.    lb. 

23.  Land  and  land  titles:  claim  op  ownership:  non-payment  op  taxes. 
Non-payment  of  taxes  by  the  alleged  donee  and  paymeut  of  them  by 
the  alleged  donor's  estate  is  competent  in  evidence  to  show  that  the 
form'T's  possession  was  not  under  claim  of  ownership.  Allen  v. 
Mansfield,  S4S, 

24.  :    claim  op   ownership:    evidence.     So  evidence  that  the 

alleged  donor's  grantee  made  on  the  lot  in  question  valuable  improve- 
ments with  the  alleged  donee's  knowledge  and  without  objection  on 
her  part  is  competent  on  the  issue  of  her  claim  of  ownei*ship.    lb. 

25.  Evidence:  deceased  husband:  widow  as  witness.  A  widow  is  com- 
petent in  a  suit  on  a  note  against  her  husband's  estate  to  testify  to  the 
genuineness  of  his  signature  from  information  of  his  handwriting 
which  she  obtained  before  marriage.    Stillwell  v,  Patton,  S52, 

26.  :    :    .     On    redirect    examination    such   witness 

reiterated  that  her  husband  signed  the- note  and  added:  "Here  is 
one  just  like  it  (producing  a  note).  I  have  more  in  my  possession." 
Meld  there  was  no  error  in  refusing  to  strike  out  this  testimony.    lb. 
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27.  Neouoekce:  EViDENGfE:  BLOCKING  RAILROAD  RAILS.  Witnosses  iiitro- 
duoed  in  a  personal  injury  case  for  the  purpose  of  showing  a  ooal 
company's  negligence  in  not  blocking  its  railroad  switch  rails  may,  to 
show  their  experience  as  railroad  men,  testify  that  switches  were 
blocked  before  and  after  the  accident  in  certain  railroad  yards  where 
they  worked.    Mamilton  v.  The  Rich  Hill  Mining  Co,,  364. 

28;  :  :  .    Nor  is  it  a  valid  objection  to  their  testi* 

mony  that  they  acquired  tiieir  experience  from  work  at  ordinary  rail- 
road yards,  and  not  at  switch  tracks  about  coal  shafts.    lb. 

29.  Municipal   corporation:    ordinances:    bvidencs.     Ordinances  of 
,  the  city  relating  to  excavation  in  its  streets  and  barriers  therefor  were 

properly  admissible  in  evidence  in  an  action  for  injuries  received  by 
falling  into  an  excavation.    Myers  v.  The  City  of  Kansas,  480* 

30.  Evidkncb:  iluOit  intercourse.  The  fact  of  illicit  intercourse  need 
not  be  shown  by  direct  evidence ;  it  may  be  inferred  from  facts  and 
circumstances.    State  v.  Thornton,  640» 

EXCESSIVE  VERDICT. 

See  Verdict. 

EXECUTIONS. 

1.  Corporation:  execution  against  non-resident  stockholder: 
notice:  statute.  Sufficient  notice  required  by  Revised  Statutes, 
1879,  section  736,  to  a  person  sought  to  be  charged  on  execution  as  a 
stockholder  of  an  insolvent  corporation  must  be  a  personal  notiee 
served  within  this  state.     Wilson  v.  The  St,  Louis  <^  S,  F.  My.  Co.,  688. 

2.     :  :  :  .    Such  notice  served  outside  of  this 

state  is  a  nullity,  and  this  would  be  the  case  even  if  ezpresdy 
auUiorized  by  the  statute.    Ih. 

EXECUTORS. 

See  Administration,  3,  4. 

FALSE  PRETENSES. 

1.  False  representation:  obtaining  board  by  keans  op:  consttto- 
tionality  op  act.  Section  1  of  the  act  of  1891  (  Laws,  1891,  p.  159), 
providing  that  every  person  who  shall  obtain  board  or  lod^g  by 
means  of  any  trick  or  deception,  false  or  fraudulent  representation,  and 
shall  fail  or  refuse  to  pay  therefor,  shall  be  held  to  have  obtained  the 
same  with  intent  to  cheat  and  defraud,  and  shall  be  deemed  guiltv 
of  a  misdemeanor,  is  not  in  conflict  with  section  22  of  article  2 
of  the  constitution  of  Missouri,  upon  the  ground  that  it  denies  to  the 
accused  a  trial  by  jury.    State  v.  Kingsley,  185. 

2.     :   :    Under  the  act,  it  is  left  to  the  triers  of  fact  to 

determine  whether  the  board  was  obtained  by  means  of  false  and 
fraudulent  representations  and  not  paid  fbr,  and  the  legislature  had 
the  power  to  declare  these  facts,  when  proved,  to  constitute  evidence 
of  an  intent  to  cheat  and  defraud.    Ih. 

3.     :   practice.    The  same  rules  of  interpretation  must  be  applied 

in  a  prosecution  for  obtaining  board  by  means  of  false  pretenses  under 
section  1,  Laws,  1891,  page  159,  as  are  applied  to  section  3564,  Revised 
Statutes,  1889,  defining  the  crime  of  obtaining  money  or  property  by 
false  pretenses.    Ih. 
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4.  -:  ,  In  a  XTOsecntion  for  obtaining  board  by  false  pro- 
tenses,  such  pretenses  or  representations  most  be  shown  to  have  been 
of  a  past  event  or  existing  faot,  and  the  board  must  have  been 
obtained  by  means  of  them.    lb. 

5.  :  .  The  evidence  in  this  case  held  insufficient  to  sup- 
port a  conviction.    Ih. 

FELLOW-SERVANT. 

See  Master  and  Seryakt,  6. 

FELONIOUS  ASSAULT. 

See  Criminal  Law,  13, 16, 18,  42 

FENCES. 

See  BOTTNDARDES. 

FEBBEBS. 

i.  Ferrt:  injunction.  A  ferry  franchise  is  a  property  right,  and  for 
its  interruption  injunction  will  lie,  especially  where  the  interference 
is  of  a  continuous  character.     Ckuroll  v.  Campbell,  550, 

2.     :   .    To  entitle  a  i>er8on  to  have  an  unlicensed  ferry 

restrained,  it  is  sufficient  that  he  show  that  he  has  paid  the  license  tax 
required,  and  is  the  only  person  entitled  to  take  tolls  for  ferriage. 
I*. 

3.     :   CITY:   BXCLUSivB  FRANcrasB.     The  grant  to  a  city  by  the 

legislature  of  the  right  to  license  ferries' does  not  authorize  the  city  to 
grant  exclusive  ferry  privileges.    lb, 

4.     :  :   .    The  grant,  however,  by  such  city  of  the 

exclusive  privilege  is  void  only  as  to  tiie  unauthorized  part.    lb, 

5.     :  :  .    It  is  within  the  power  of  the  city  council 

to  grant  another  franchise  when  it  deems  the  public  need  so  requires. 
lb. 

6.     :  INTIR-8TATB  OOMMEROB.    The  grant  of  a  ferry  privilege  by  a 

city  council  within  the  limits  of  the  city  is  not  an  interference  with 
inter-state  commerce,  though  the  business  of  the  ferry  is  across  a  navi- 
gable river  into  another  state.    lb, 

FLIGHT. 

See  Crdonal  Law,  37« 

FRAUD. 

See  Fraubitlbnt  Conyetancks. 

FRAUDULENT  CONVEYANCES. 

Fraudulent  conyeyancb:  voluntary  deed.  A  voluntary  conveyance, 
although  the  grantor  is  embarrassed  at  the  time  of  its  execution,  is  not 
traudident  per  se  sls  to  subsequent  creditors.  (The  fact,  whether  or 
not  it  is  fraudulent,  is  to  be  determined  from  all  the  circumstancM. 
t)rank  t .  Caruthers,  569, 

GIFT. 

See  Parol  Gift. 
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GUABDIAN  AND  WARD. 


Cubatob:  bxparatb  aooounts.  The  mere  faot  of  the  failare  of  a. 
curator  to  keep  separate  the  trust  aiJd  his  personal  funds  is  not  oon- 
olusive  of  a  devastavit.    Tittman  v.  Green,  it, 

soLVENCfT:  EviDEKOB.    The  solvency  of  the  curator  is  a  mate- 


rial faot  on  the  question  of  such  devastavit,    lb. 

gee  Defilement  of  Ward. 

HEIRS. 

See  Wills,  1. 

HOTEL  AND  INNKEEPERS. 

See  Cbiminal  Law,  5,  6,  7,  8,  9,  10,  11. 

HUSBAND  AND  WIFE. 

1.  COMYETANCI  FROM  HUSBAND  TO  WIFE:    SEPARATE  ESTATE:   TECHNICAL. 

WORDS.  A  deed  from  the  husband  directly  to  the  wife,  without  the 
intervention  of  a  trustee,  creates  in  her  a  separate  estate  in  equity, 
and  in  such  case  the  technical  words  necessary  to  create  a  sepuute 
estate  from  persons  other  than  the  husband  are  not  necessary.  PiUs 
V.  Sheriff,  110. 

2.     :   :    CONVEYANCE  BY  WIFE.    The  wife  can  convey  hor- 

equitable  separate  estate  during  coverture  without  her  husband's  con- 
sent, without  being  joined  in  the  deed  by  him.    Jh. 

3.     :  :  — * .    The  right  of  the  wife  to  alien  her  equitable 

separate  estate,  existing  during  coverture,  is  not  affected  by  bein|p 
divorced  from  her  husband  for  his  fault.    lb. 

4.     :    :    legal  estate.    Where  the  husband,  without  the 

intervention  of  a  trustee,  conveys  an  equitable  sepiuute  estate  to  his 
wife,  and  subsequently  she  is  divorced  from  him  for  his  fault,  by  oper- 
ation of  the  statute  of  user,  she  then  becomes  seized  of  the  legal  as 
well  as  the  equitable  estate.    lb. 

5.  Practice:  witness:  statute.  A  wife  is  not  disqualified  under 
Revised  Statutes,  1889,  section  8918,  to  testify  to  the  fact  that  a  note 
was  given  to  her  by  her  deceased  husband,  not  as  a  gift,  but  because 
it  represented  her  own  land,  and  belonged  to  her.  Magee  v.  Bureh, 
SS6. 

6     Married  woi^an's  act:    husband's  reduction  to  possession   of- 
wipe's  personalty.    Under  Revised  Statutes,  1879,  section  3296,  the 
husband  can  reduce  his  wife's  personalty  to  possession  only  by  pro- 
curing her  written  assent  thereto.    McOuire  v.  Allen,  40S, 

7.     :  :   BLANK  indorsement  of  checks.    The  mere  blank 

indorsement  without  consideration  by  the  wife  of  a  check  for  money 
due  her  and  delivery  of  the  check  to  her  husband  does  not  constitute  a 
suifioient  written  assent  within  the  meaning  of  the  statute.    lb. 

wife's  parol  gift,    a  husband  cannot  acquire  his  wife's 


separate  statutory  personalty  by  her  parol  gift.    lb. 

9.     :  SALE  BY  WIFE  TO  HUSBAND.    Whether  the  wife  may,  for  » 

valuable  consideration,  sell  and  transfer  such  estate  to  her  husband, 
in  the  manner  she  can  to  a  third  person,  not  decided.    lb. 
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INDICTMENT. 

See  Pleading,  Criminal. 

INFOBMATION. 

'    Bee  Pleading,  Criminal. 

INJUNCTION. 

1.  Injunction  bond:  sureties:  appeal.  Under  the  statute,  Hevised 
Statutes,  1879,  section  3710,  giving  the  right  of  appeal  **to  every 
person  aggrieved  by  any  final  judgment  or  decision  of  any  circuit 
court  in  any  civil  cause,"  the  sureties  on  an  injunction  bond  have  the 
right  to  prosecute  An  appeal  from  a  judgment  rendered,  on  a  bond  for 
damages  against  the  principal  alone,  in  a  summary  proceeding  in  the 
original  cause  upon  motion  to  assess  damages.    Nolan  v,  Johns,  431, 

2.     :  :  revocation  of  administration  pending   motion. 

Jurisdiction  to  assess  damages  on  an  injunction  bond  against  a  public 
administrator  and  his  sureties  is  not  lost  by  the  revocation  of  the 
letters  of  administration  pending  the  motion  to  assess  the  same,  and 
an  order  that  ''the  cause  now  proceed  in  the  name  of"  the  substituted 
administrator.    lb. 

3.  Perry:  injunction.  A  ferry  franchise  is  a  property  right,  and  ior 
its  interruption  injunction  will  lie,  especially  where  the  interference 
is  of  a  continuous  character.     Carroll  v.  Campbell^  650. 

4.     :  .     To  entitle  a  person  to. have  an  unlicensed  ferry 

restrained,  it  is  sufficient  that  he  show  that  he  has  paid  the  license 
tax  required,  and  is  the  only  person  entitled  to  take  tolls  for  ferriage. 
Ih. 

INNOCENT  PURCHASER. 

See  Land  and  Land  Titles,  19. 

Mortgages  and  Deeds  of  Trust,  4. 

INSTRUCTIONS. 

1.  Practice:  instruction:  harmless  errors:  measure  of  damages. 
A  too  general  instruction  on  the  measure  of  damages  is  harmless 
error,  if  accompanied  by  a  full  and  correct  one  on  the  same  subject. 
Buck  V,  The  Peopled 8  By.  Co.,  179. 

2.     : .    Courts  should  not  unnecessarily  multiply  instructions. 

It  is  not  error  to  refuse  those  the  essential  principles  of  which  have 
been  already  given.    Ih. 

3.     :  .    Under  the  Missouri  practice  act  (R.  S.  1889,  sec. 

2188),  held  by  Brace  and  Barclay,  JJ.,  that  where  an  instraction  is 
first  asked  during  the  closing  argument  to  the  jury,  it  rests  in  the 
sound  discretion  of  the  court  to  give  or  refuse  it;  but  held  contra  by 
Sherwood,  C.  J.,  and  Black,  J.,  that,  if  correct,  it  should  be  given 
tiien  as  of  right.    lb. 

4.     :  instruction.    It  is  not  error  to  refuse  requests  to  instruct 

where  the  findings  for  which  they  call  are  necessarily  embraced  in  the 
verdict  upon  the  instructions  given.  Schroeder  v.  The  C.  dk  A,  By. 
Co.,  Stt. 
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5.  CoNFLiOTiNG  instructions:  REVERSIBLE  ERROR.  Where  two  instm^ 
tions  are  oonflieting,  and  it  cannot  be  determined  whieh  one  the  jnij 
followed,  the  judgment  Yrill  be  reversed.  Buddenberg  v.  Charles  P. 
Chouteau  Trans,  Od,,  S94. 

6.  Appellate  practice:  confucting  instructions.  Giving  of  con- 
flicting instructions  constitutes  reversible  error.  Bluedom  v.  The 
Mo,  Pac.  By.  Co,,  4S9, 

7.  Practice:  reasonable  doubt:  instructions.  It  is  not  error  that 
an  instruction  hypothecating  facts  authorizing  a  verdict  of  guilty  doea 
not  require  the  facts  to  be  found  beyond  a  reasonable  doubt,  where 
the  jury  are  properly  instructed  on  the  latter  in  a  separate  instruction. 
State  V,  Wheeler,  668, 

INTENT.  • 

See  Criminal  Law,  29,  30,  31. 

INTER-STATE  COMMERCE. 

See  Ferries,  6. 

INTOXICATING  LIQUORS. 

1.  Pleading,  criminal:  druggists  and  pharmacists:  sale  of  intoxI' 
CATING  liquors.  An  indictment  or  information  against  a  dru^st  for 
an  illegal  sale  of  intoxicating  liquors,  must  state  the  name  of  the 
person  to  whom  the  sale  is  alleged  to  have  been  made.  State  ff, 
Martin,  117, 

DBFEcnvB  INFORMATION:    AMENDMENT.    Where  an 


information  charging  the  illegal  sale  of  intoxicating  liquors  is  held 
defective  in  the  appellate  court  for  failing  to  allege  the  name  of  tiie 
purchaser,  the  cause  will  be  remanded,  in  order  that  the  information 
may  be  amended  or  a  new  information  presented.    Ih, 

INTOXICATION. 

See  Negugence,  57,  58. 

JUI>GMENTS. 

1.  Partition:  parties:  practice:  judgment.  Pbr  a  mere  defect  of 
parties  a  judgment  in  partition  should  not  be  made  such  as  to  con- 
clusively adjudicate  the  matters  pleaded;  but  defendants  should  be 
allowed,  on  equitable  terms,  to  bring  in  the  necessary  parties,  or  the 
judgment  should  be  without  prejudice  to  the  rights  of  plaintiffs  to 
prosecute  another  suit.    Estes  v,  NeU,  17t, 

2.  Corporation:  judgment:  stockholder.  A  stockholder  is  not  » 
party  to  a  judgment  against  the  corporation,  and  such  judgment  will 
not  bind  his  individual  property.  Wilson  v,  St,  Louis  dt  S,  F,  By,  Co,, 
688, 

JURISDICTION. 

1.  Circuit  court:  jurisdiction:  administrator's  bond.  The  circuit 
court  has  original  jurisdiction  of  civil  actions  for  breaches  of  execu- 
tors' or  administrators'  bonds.     The  State  ex  rel,  Johnson  v.  Withrow,  /. 

PRACTICE.    Where,  however,  it  ought  not  to 


proceed  with  such  jurisdiction  because  of  the  pendency  of  the  same 
cause  in  another  court,  such  objection  must  be  raised  in  the  eiretii'^ 
court  by  demurrer  or  answer.    lb. 
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3,     :  :  PROHIBITION.    Prohibition  will  not  lie  in  such  case 

to  deprive  the  oirouit  court  of  jarisdiotion.    lb, 

4.  Supreme  ooxtrt:  appellate  jurisdiction.  The  supreme  court  has 
jurisdiction  of  an  appeal  in  a  case  where  a  counly  is  a  party.  HoweU 
Co.  V.  Wheeler,  994. 

JURY. 

See  Practice,  Civil,  28,  29, 
LAND  AND  LAND  TITLES. 

1.  MlUTARf  BOUNTY  LAND:  ADVERSE  POSSESSION:  STATUTE  OF  LIMITA- 
TIONS. Adverse  occupation  of  military  bounty  land  for  the  period  of 
two  years  is  sufficient  under  the  statute  not  only  to  bar  a  recovery  by 
any  other  claimant,  but  to  vest  the  title  in  the  occupant.  (B.  S.  1879, 
sec.  3219.)    Cametock  v,  Eastwood^  41. 

2.  Land:  father  and  son:  parol  gift.  The  evidence  in  this  case  held 
insufficient  to  support  the  finding  by  the  trial  court  of  a  parol  ffitt 
of  lands  from  a  father  to  his  son.     C Bryan  v.  Allen,  i£7. 

3.  Possession:  pouct  of  the  law.  The  policy  of  the  law  is  to  uphold 
possessions  that  have  continued  peaceably  for  a  long  time.  Page  v. 
Shelby,  B86. 

4.     : :  equity:  decree  of  title.    Where  the  evidence  tends 

to  prove  that  plaintiff  and  his  grantors  have  been  in  possession  of  land 
for  more  than  thirty  years;  that  his  grantor  bought  the  land,  paid  the 
purchase  money  therefor,  and  received  a  deed  which  was  not  recorded 
and  had  been  lost,  every  presumption  will  be  indulged  in  favor  of  this 
^eory,  in  the  absence  of  any  evidence  tending  to  weaken  it,  and  a 
court  of  equity  will,  in  such  case,  decree  the  title  in  the  plaintiff,    lb. 

5.  Land:  adjoining  proprietors:  boundary  unes.  Where  adjoining 
land-owners  are  divided  by  a  fence  which  they  supposed  to  be  the 
true  line,  each  claiming  only  to  the  true  line  wherever  it  may  be, 
they  are  not  bound  by  the  supposed  line,  and  must  conform  to  the  true 
line  when  it  is  ascertained.    Battner  v.  Baker,  811, 

6.     : :  ADVERSE  possession.    When,  however,  one  takes  and 

holds  possession  up  to  a  fence  and  claims  to  be  the  true  owner  thereto, 
his  possession  will  be  deemed  adverse,  and  this  is  true,  though  he 
believes  the  fence  to  be  on  the  true  line  when  in  fact  such  was  not  the 
case.    lb, 

7.  Land  titles:  adverse  possession.  Continuous  adverse  possession 
under  a  parol  gift  for  the  statutory  period  will  not  onl^  constitute  a 
perfect  defense  as  against  the  donor  and  those  daimmg  under  him, 
but  it  will  confer  title  on  the  donee.    Allen  v,  Mansfield,  S4S, 

8.      :  COLOR  OF  TITLE:  POSSESSION  OF  PART   OF   TRACT.      PoSSeSSion 

of  part  of  a  tract  of  land  to  draw  to  it  possession  of  the  whole  tract, 
must  be  under  color  of  title  to  the  whole.    lb. 

9.  Color  of  title:  claim  of  title.  Claim  of  title  does  not  necessarily 
include  color  of  title.    lb, 

10.    .    Any  writing  which  purports  to  convey  land  and  describes 

the  same  is  color  of  title,  though  tne  writing  is  invalid  and  conveys  no 
title.    lb. 

11.  Land  title:  adverse  possession.  The  fact  that  the  owner  of  land 
placed  the  alleged  donee  in  possession  under  a  parol  gift  is  evidence 
that  tiie  latter  held  adversely  to  the  former's  estate,    lb. 
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12.  :  CLAIM  OF  OWNERSHIP:  NON-PATMENT  OF  TAXES.    Non-payment 

of  taxes  by  the  alleged  donee  and  payment  of  them  by  the  aJleged 
donor's  estate  is  competent  in  evidence  to  show  that  the  former's  pos- 
session was  not  under  claim  of  ownership.    lb, 

13.  :    CLAIM  OF  ownership:    evidence.    So,    evidence   that  the 

alleged  donor's  grantee  made  on  the  lot  in  question  valuable  improve- 

*  ments  with  the  alleged  donee's  knowledge  and  without  objection  on 

her  part  is  competent  on  the  issue  of  her  claim  of  ownerahip.    lb, 

X4.  :  estoppel.    Such  facts  would  also  create  an  estoppel  against 

the  alleged  donee  as  to  so  much  of  the  lot  as  was  not  withki  her 
inclosure.    lb, 

15.  Attorney  and  client:  purchase  of  outstanding  title  by  attor- 
ney. An  attorney  who  has  been  consulted  about  a  title  to  land  will 
not  be  permitted  to  purchase  an  outstanding  one,  and  then  set  it  ap 
in  opposition  to  his  client.    £off  v.  Irvine,  S78, 

16.  :  .    Where  he  purchases    such   outstanding  title,    he 

will  be  deemed  to  hold  it  in  trust  for  his  client,  if  the  latter  desires  to 
claim  the  benefit  of  the  purchase.    lb. 

17.  :  — . .    Nor  does  the  withdrawal  of  the  attorney  from  his 

client's  employment  leave  the  former  at  liberty  to  purchase  the 
title  about  which  he  had  been  consulted  and  given  his  client 
advice.    lb. 

18.  .    The  relation  of  client  and  attorney  is  founded  upon  tmst 

and  confidence,  and  information,  acquired  concerning  the  subject  of 
the  employment  while  the  relation  exists,  cannot  thereafter  be  used  by 
the  attorney  against  the  client.    lb. 

19.  Quitclaim  deed:  prior  unrecorded  deed.  A  purchaser  by  quitclaim 
deed  for  value  and  without  notice  acquires  under  our  recording  act 
title,  as  against  a  prior  unrecorded  deed  or  other  instrument  convey- 
ing or  affecting  real  estate.    lb. 

^0.  :  equities.    One,  however,  who  takes  title  by  quitclaim  deed, 

which  title  is  subject  to  equities  in  the  hands  of  the  grantor  takes  sub- 
ject to  such  equities.     lb. 

"21.   :  .     Such  quitclaim  purchaser  will,  however,  be  entitled 

to  reimbursement  to  the  extent  of  the  purchase  money  and  interest  as 
against  the  owner  of  the  equity  asserting  the  same.    lb, 

22.  Tax  sale:  purchase  by  owner:  estoppel.  Where  a  person  con- 
veyed to  his  children,  by  general  warranty,  land  on  which  he  had 
suffered  the  taxes  to  remain  unpaid,  and  afterwards  the  land  was 
sold  for  taxes,  and  was  subsequently  conveyed  to  him  by  the  pur- 
chaser at  the  tax  sale,  such  repurchase  was  but  a  payment  of  the  taxes 
and  an  extinguishment  of  the  tax  title.    Fratik  v.  CarutherSf  569, 

^3.  :  :  VOLUNTARY  DEED.  Those  claiming  under  a  mort- 
gage made  by  the  father,  after  the  sale  to  satisfy  the  taxes,  cannot,  in 
ejectment  against  the  lessee  of  the  children,  attack  the  deed  to  the 
children  on  the  ground  that  it  was  a  voluntary  one.    lb. 

'     LARCENY. 

I.  Criminal  law:  grand  larceny:  sufficiency  of  evidence.  Evi- 
dence that  the  defendant,  claiming  to  have  purchased  a  stray  cow 
that  had  been  taken  up  and  advertised  by  another,  drove  the  same  into 
her  lot,  and  the  testimony  of  the  alleged  vendor  that  he  had  not 
made  the  saJe,  are  sufficient  to  support  a  verdict  finding  her  guilty  of 
l^rand  larceny.    State  v,  Campbell,  611, 
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-.    An  instraction  condenmed  as  'being  too  abstract. 


lb. 

LEVY. 

SHERnr's  levy:  satisfaotion  of  debt.  A  levy  on  land  even  when  con* 
Bimunated  by  sale  amounts  to  nothing,  nnless  the  proceeds  are  realized 
therefrom.    Howell  Co,  v.  Wheeler,  294. 

LIMITATIONS. 

1.      MnJTART  BOUNTY  LAND:    ADVERSE  POSSESSION:    STATUTE    OF   UMITA- 

TiONS.  Adverse  occupation  of  military  bounty  land  for  the  period  of 
two  years  is  sufficient  under  the  statute  not  only  to  bar  a  recovery  by 
any  other  claimant,  but.  to  vest  the  title  in  the  occupant.  (  B.  S.  1879, 
sec.  3219.)     Comstock  v,  Eastwood,  41. 

^.  Limitations:  ejectment.  Ejectment  may  be  maintained  upon  a 
title  acquired  by  adverse  possession.    Ih, 

3.     :    ADVERSE  POSSESSION.    In  order  to  create   the  bar  of  the 

statute  of  limitations  it  is  necessary  to  show  that  the  possession  was 
adverse ;  that  is,  that  the  possessor  intended  to  disseize  all  others  not 
in  privily  with  him,  and  to  hold  and  claim  the  property  exclusively  as 
his  own.    Ih, 

MANDAMUS. 

1.  Mandamus.  Mandamus  will  not  lie  to  control  the  discretion  of  a 
tribunal  acting  in  a  judicial  capacity  or  direct  it  to  render  a  par- 
ticular judgment.     The  State  ex  rel.  Heman  v.  Flad,  614, 

2. .    Such  writ  cannot  be  made  to  perform  the  office  of  an  appeal 

or  a  writ  of  error.    lb. 

-3.     :    MUNICIPAL  board:    allowance  of  claims.    An  act  of  the 

legislature  of  March  31,  1887,  section  1,  empowered  the  board  of 
public  improvements  of  the  city  of  St.  Louis  "to  examine  and 
allow  the  claim  of  any  person  against  such  city  for  materials 
furnished  and  labor  done  for  any  public  work,  improvement  or 
repairs  for  such  city  in  pursuance  of  a  contract  with  the  city."  Sec- 
tion 5  provides  that  if  such  board  fail  or  refuse  to  pass  on  any  such 
claim  within  a  reasonable  time  after  the  presentation  thereof  it  may 
be  compelled  by  writ  of  mandamus  to  perform  such  duty.  Held,  that 
where  a  claim  was  presented  to  the  board  and  was  examined  by  it 
and  part  of  it  allowed,  that  the  circuit  court  had  no  power  to  review 
such  action  by  mandiamus,  the  jurisdiction  being  limited  to  cases 
where  the  board  refused  to  act.    lb, 

MABBIED  WOMEN. 

1.  Married  woman's  act:  husband's  reduction  to  possession  of 
wife's  personalty.  Under  Revised  Statutes,  1879,  section  3296,  the 
husband  can  reduce  his  wife's  personalty  to  possession  only  by  pro- 
curing her  written  assent  thereto.    McCtuire  v.  Allen,  403, 

2.     :  :    BLANK  indorsement  of  checks.    The  mere  blank 

indorsement  without  consideration  by  the  wife  of  a  check  for  money 
due  her  and  delivery  of  the  check  to  her  husband  does  not  constitute 
a  sufficient  written  assent  within  the  meaning  of  the  statute.    lb. 

3. :  wife's  parol  gift.     A  husband  cannot  acquire  his  wife's 

separate  statutory  personalty  by  her  parol  gift.    lb. 
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:  SALE  BY  WIFE  TO  nusBAOT).    Whether  the  wife  tnay,  for  a 

Taluable  consideration,  sell  and  transfer  such  estate  to  her  husband 
in  the  manner  she  can  to  a  third  person,  ^ot  decided.    lb, 

MASTER  AND  SERVANT. 

Master  akd  servant:  contributory  neoligencb:  assttvptiok  of 
I(ISK8.  There  is  a  dear  distinction  between  the  defenses  of  contribu- 
torv  ne«r1igence  and  the  assumption  of  risks.  Alcorn  v.  The  C.  dt^ 
A,  By.  Co.,  81. 


2.  :  CARE  REQUIRED  OF  SERVANT.  A  Servant  is  bound  to  use  ordi- 
nary care  to  avoid  injury  even  though  the  danger  thereof  arises  from 
nsks  unusual  to  the  service.    lb. 

3.  :   :   KNOWLEDGE  OF  DANGER.    Knowledge  of  a  danger  ia 

an  important  element  to  consider  on  the  issue  of  negligence,  but  ia 
not  always  decisive  thereof.    Ib^ 

4.     :  raster's  duty.    The  mastoids  duty  requires  of  him  ordinary 

care  to  supply  and  maintain  reasonably  safe  and  sufficient  appli* 
anoes  necessary  for  the  servant's  work.    lb, 

5.  NEGUGENCEt  MASTER  AND  SERVANT.  It  is  part  of  the  personal  duty 
of  the  master  to  give  direction  to  the  work  he  undertakes,  and  to  pre- 
scribe a  system  for  conducting  it.  This  may  be  done  by  rules  when 
necessary,  or  by  the  personal  guidance  of  managers  and  foremen.  In 
so  doing  the  master  must  use  ordinary  care  for  the  safety  of  hia 
employes.    Schroeder  v.  The  C,  dc  A.  By.  Co.,  S2i. 


;  FOREifAN:  FELLOW-SERVANT.  A  foreman  is  not  a  fellow- 
servant  of  a  man  under  his  orders  in  respect  to  his  performance  of  the 
master's  duty  of  directing  the  work  in  his  charge,    lb. 


7.  :  servant's  assumption  of  risk.  A  servant  assumes  all  ordi- 
nary risks  of  his  employment,  but  not  unknown  perils  arising  from 
negligent  direction  of  the  work.  The  latter  are  not  usual  risks  of  the 
service.    lb, 

8.  Master  AND  servant:  ordinary  care.  An  employe  is  bound  to  use 
ordinary  care  to  avoid  dangers  that  arise,  whether  usually  incident  to 
the  service  or  not.    lb. 

.9.  Railroad:  master  and  servant:  negligence.  Plaintiff  was  one  of 
a  section  gang  under  a  foreman.  On  the  way  to  work,  while  riding  on 
a  handcar,  they  saw  a  passenger  train  approaching  on  the  same  track. 
The  gang  (under  the  lead  of  tibe  foreman)  attempted  to  get  the  car  off, 
but,  when  the  engine  was  some  sixty  feet  distant,  the  foreman  ordered 
the  men  to ''get  out  of  the  way;"  plaintiff  had  not  reasonable  time 
to  escape,  and  was  struck  by  the  handcar  when  it  was  thrown  off  by 
the  engine ;  held^  that  the  question  of  negligent  direction  of  the  fore- 
man, and  of  contributory  negligence  of  plaintiff,  were  for  the  jury. 
lb. 

10.  Negligence:  furnishing  instrumentalities:  master's  duty  to 
servant.  It  is  the  duty  of  the  master  to  use  all  reasonable  care  and 
caution  in  constructing  and  procuring  instrumentalities,  machinery 
and  appliances  with  which  the  servant  is  to  perform  the  work  required 
of  him.    Hamilton  v.  The  Bich  Rill  Mining  Co.,  864, 
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IL  • — :  MASTER  A2n>  servant:  knowledge  by  servant  op  defective 

INSTRUMENTALITIES.  Where  knowledge  by  the  servant  that  an  appli- 
ance is  defective,  and  that  risk  is  incurred  in  its  use,  will  not,  as  a 
matter  of  law,  defeat  the  servant's  action  for  injury  received  in  using 
it  where  the  danger  is  not  such  as  to  threaten  immediate  injury,  or 
where  it  is  reasonable  to  suppose  that  the  appliance  may  be  safely 
used  by  the  exercise  of  care  and  caution,  and  it  is  generally  a  ques< 
tion  for  the  jury  whether  the  surrounding  circumstances  made  it  con- 
tributory negligence  for  the  servant  to  continue  using  the  appliance. 
lb. 

12.  Railroads:  joint  negugenob  of  master  and  feixow-servant. 
One  servant  may  recover  for  an  injury  caused  by  the  joint  negligence 
of  the  master  and  a  fellow-servant.  Bluedom  v.  The  Mo,  Foe,  By, 
Co.,  4S9. 

MEASURE  OP  DAMAGES. 

See  Damages. 

MILITARY  BOUNTY  LANDS. 

See  Land  and  Land  Titles,  1. 

MISDESCRIPTION.  * 

See  Mortgages  and  Deeds  of  Trust,  1.  - 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1,  Mortgages  and  deeds  of  trust:  misdescription.  A  misdescription 
in  a  mortgage  of  a  note,  as  "for  $12,000,"  when,  in  fact,  it  read 
$12,057.44,  does  not  vitiate  the  security,  where  the  court  limits  the 
scope  of  the  latter  to  the  lesser  sum  named  in  the  mortgage.  Schroeder 
V.  BohbUt,  S89, 

2.  Mortgage:  subsequently  acquired  property.  A  clause  in  a  mort- 
gage, Including  subsequently  acquired  'property,  real  or  personal,  is 
valid.  The  Omaha  dk  St.  L,  By,  Co.  v.  The  Wabash,  St.  L.  dk  P.  By. 
Co.,  t98. 

3,     :  :  RAILROAD.    A  railroad  company  executed  a  mortgage 

on  its  entire  line  of  road  between  named  points,  "  as  said  railroad  now 
is  or  may  be  hereafter  constructed,  maintained,  operated  or  acquired, 
together  with  all  the  privileges,  rights,  franchises,  real  estate,  right  of 
way,  depots,  depot  grounds,  sidetracks,  water  tanks,  engines,  cars  and 
other  appurtenances  thereto  belonging.''  Eeld^  that  the  mortgage 
covered  land  subsequently  purchased  by  the  company  near  a  depot  on 
the  line  of  its  road,  and  a  hotel  erected  thereon  for  the  purpose  of  an 
eating  house  and  to  accommodate  the  employes  of  the  company,  pas- 
sengers and  other  persons.    lb. 

4.  Deed  of  trust:  purchaser  with  notice.  "Where  an  administrator 
causes  land  to  be  sold  under  a  deed  of  trust  to  pay  a  debt  not  due  the 
estate  and  buys  the  same  in  for  the  heirs,  he  cannot  be  deemed  a  pur- 
chaser for  value  without  notice.    Magee  v.  Burch,  SS6. 

MUNICIPAL  CORPORATIONS. 

1.  Australian  ballot:  cities  of  fourth  class.  The  Australian  ballot 
system  (R.  S.  1889,  chap.  60,  art.  3,  and  Laws,  1891,  p.  136),  applies 
to  aldermen  of  cities  of  the  fourth  class,  and  an  election  not  held  in 
accordance  therewith  is  invalid.    State  ex  rel.  Brown  v.  McMillan,  15S. 

Vol.  108—45 
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2.  Municipal  oorpobation:  assessment:  increasing  valuation: 
ORDINANCE.  Where  land  in  a  oitj  of  the  second  class  was  assessed  at' 
a  certain  valuation  for  taxation  for  state  and  county  purposes  and 
afterwards  buildings  were  erected  thereon,  the  city  assessor  was  not 
authorized  within  two  years  from  the  fixing  of  such  valuation  to  make 
an  additional  assessment  on  the  buildings  for  city  taxes,  notwithstand- 
ing the  existence  of  an  ordinance  providing  that  no  parcel  of  land 
should  have  a  higher  valuation  placed  on  it  than  that  given  it  at  the 
last  assessment  for  state  and  coimty  purposes,  but  to  such  valuation 
there  should  be  added  the  value  of  all  improvements  made  on  the  land 
since  such  assessments.  The  Center  Bldg,  Co.  v.  The  City  of  8t. 
Joseph,  S04, 

8.     :  DEFECTiYB  SIDEWALKS:  QUESTION  07  LAW.    One  who  attempts 

to  cross  over  a  sidewalk  as  a  part  of  a  road  known  to  him  to 
be  dangerous  when  the  dangerous  place  could  easily  have  been 
avoided,  as  by  passing  around  it  or  taking  another  side,  is  wanting  in 
due  care,  and  the  court  may  so  declare  as  a  matter  of  law.  Cohn  v. 
City  of  Kansas,  SS7. 


The  evidence  in  this  case  held  insufficient  to 


support  the  verdict.    Ih* 

5.  Cities  op  second  class:  organization  under  general  law:  delin- 
quent TAX  sales,  a  clity  organized  under  the  general  law  as  a  city 
of  the  second  class  has  the  right  and  power  to  sell  lands  at  tax  sale  for 
the  delinquent  taxes  for  years  prior  to  such  oiiganization,  as  weU  as 
for  those  that  became  delinquent  subsequent  to  it.  (B.  8. 1879,  sees. 
4715,  4728.)     The  State  ex  rel  I%tt  v.  Tufts,  418. 

The  citj'  can  enforce  the  collection  of  such 


taxes  in  the  manner  provided  by  Revised  Statutes,  1879,  sections 
4715,  4728,  or  suit  may  be  brought  in  the  name  of  the  city  to  enfore« 
their  collection.     (B.  8. 1879,  sec.  4762.)    Id. 

7.  :  :  .  *The  general  law  which  provides  for  the 

collection  of  taxes  becoming  delinquent  before  the  change  of  govern- 
ment by  the  city  must  control.  Section  4825,  Revised  Statutes,  1879, 
has  reference  only  to  cases  not  provided  for  in  preceding  sections,  and 
has  no  application  to  the  collection  of  delinquent  taxes.    Ih. 

3,     ., : : :  redemption.    The  city  auditor  in  making  the 

statement  of  the  amount  required  to  redeem  from  a  tax  sale  must 
include  therein  all  the  taxes  for  the  payment  of  which  the  property 
was  sold.     (B.  8. 1879,  sees.  4734,  4741.)    Ih. 

9.  Bailroad:  police  regulations.  Laws  and  ordinances  regulating  tlie 
speed  of  railroad  trains  are  police  regulations.  Bluedom  t .  The  Mo. 
Foe,  By,  Co.,  439. 

10.  : :  cmr  ordinances.    The  delegation  to  a  munieipalHy 

of  the  power  to  regulate  such  trains  need  not  be  given  in  express 
terms,  but  may  be  implied  from  the  power  of  the  city  to  abate  nui- 
sances and  provide  for  the  general  welfare.    Ih, 

11.  :  :  .    CJity  ordinances  prohibiting  the  running  of 

railroad  trains  within  its  limits  at  a  greater  rate  of  speed  than  six 
miles  an  hour  will  not  be  construed  as  applying  merely  to  the  streets 
and  crossings  in  the  absence  of  any  limitation  to  that  effect  in  the 
ordinance.    /&•  « 
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12.  CiTT:  DEPEonvB  STREET:  NOTICE.  A  oity  is  liable  for  injuries 
sustained  by  a  traveler  at  night  by  reason  of  its  failure  to  maintain  a 
proper  light  in  the  vicinity  of  a  defect  in  its  street,  whether  it  had 
notice  of  the  absence  of  the  light  or  not.  Davenport  v.  City  of 
Hannibal,  471. 

13.  :  :  .     The  neglect  of  the  city's  agent  to  light 

the  lamps  was  the  negligence  of  the  city  itself,  ^d  it  was  not,  there- 
fore, entitled  to  such  notice.    /&• 

X4.    '- :  :  INSTRUCTION.    Where,  in  an  action  against  a  city  to 

recover  for  injuries  sustained  from  a  defective  street,  the  court  has 
properly  instructed  the  jury  as  to  the  facts  necessary  to  constitute  a 
cause  of  action,  it  is  not  error,  as  submitting  a  question  of  law  to  the 
jury,  to  further  instruct  that  "if  plaintiff  under  tiie  instructions 
herein  became  vested  with  a  cause  of  action''  at  the  time  of  the 
accident,  no  subsequent  aggravation  of  the  injuries  by  the  plaintiff 
or  her  professional  attendants  would  authorize  a  verdict  against 
plaintiff.    Ih 

15.  :  :  .     Where  the  proximate  cause  of  the  injury 

in  such  action  is  the  defective  street,  it  is  not  error  to  g^ve  an  instruc- 
tion authorizing  a  recovery  which  does  not  require  the  jury  to  deterc 
mine  whether  or  not  a  lamp  was  maintained  in  the  vicinity  of  the 
place  of  the  accident.    Ib» 

16.  :  :  VERDICT,    A  verdict  against  a  city  for  $2,700  in  an 

action  against  it  for  personal  injuries  resulting  from  a  defective  street 
held  not  excessive.    lb. 

17.  Municipal  corporation:  depectttib  street:  neougence.  Where, 
in  an  action  against  a  city  for  injuries  received  by  falling  into  an 
excavation  in  its  street,  it  is  a  fairly  debatable  question  whether  the 
excavation  was  protected  by  a  barrier  as  required  by  ordinance,  the 
question  is  properly  one  for  the  jury.    Myers  v.  City  cf  Kansas,  480. 

18.  :  EXCAVATION  IN  STREET!  INSTRUCTION.    It  is  error  to  refu86 

to  instruct  the  jury,  in  such  suit  against  the  city,  that  if  barriers  and 
lights  were  up  during  the  night  and  before  the  plaintiff  fell,  the  city 
performed  its  duty  and  was  not  liable,  although  the  barriers  and 
li^ts  were  thrown  down  when  the  plaintiff  fell,  if  the  same  were 
down  without  the  fault  or  negligence  of  the  city,  or  of  the  person  it 
permitted  to  make  the  excavation.    lb, 

19.  :  ORDiNANcAs:  evidence.    Ordinances  of  the  city  relating  to 

excavation  in  its  streets  and  barriers  therefor  were  properly  adidss- 
ible  in  evidence.    lb, 

^0.  Ferries:  city:  exclusive  pranchise.  The  grant  to  a  city  by  the 
legislature  of  the  right  to  license  ferries  does  not  authorize  the  city  to 
grant  exclusive  ferry  privileges.     Carroll  v,  Campbell,  660, 

^1.  :  :  .     The  grant,  however,  by  such  city  of  the 

exclusive  privilege  is  void  only  as  to  the  unauthorized  part.    lb. 

22.  :  :  .    It  is  within  the  power  of  the  city  council 

to  grant  another  franchise  when  it  deems  the  public  need  so 
requires.    lb. 

23.  :  INTER-STATE  COMMERCE.    The  gruit  of  a  ferry  privilege  by 

a  city  council  within  the  limits  of  the  city  is  not  an  interference  wiUi 
inter-state  commerce,  though  the  business  of  the  ferry  is  across  a 
navigable  river  into  another  state.    lb. 
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24.    HAKDAMX7S:   MTTinCIPAL  BOARD:  ALLOWANCE  OF  CLADCS*     An  act  of  the 

legislature  of  March  31,  1887,  section  1,  empowered  the  l)oard  of 
public  improvements  of  the  city  of  St.  Louis  "to  examine  and  allow 
the  claim  of  any  person  against  such  city  for  materials  furnished  and 
labor  done  for  any  public  work,  improvement  or  repairs  for  such  city 
in  pursuance  of  a  contract  with  the  city/'  Section  5  provides  that  if 
such  board  fail  or  refuse  to  pass  on  any  such  claim  within  a  reason- 
able time  after  the  presentation  thereof  it  may  be  compelled  by  writ 
of  mandamus  to  perform  such  duty.  Meld,  that  where  a  claim  was 
presented  to  the  board  and  was  examined  by  it,  and  part  of  it 
allowed,  that  the  circuit  court  had  no  power  to  review  such  action  by 
mandamus,  the  jurisdiction  being  limited  to  cases  where  the  board 
refused  to  act.     The  State  ex  rel.  Heman  v,  Flad,  614. 

MURDEE, 

See  Grimikal  Law,  24« 

NEGLIGENCE. 

1.  NEGLIGENCfE:  STREET  OAR  RTTNNING  OVER  CHILD.      A  ohlld  fOOX  years  of 

age  started  to  run  across  a  street  in  the  city  of  St.  Louis  at  about  the 
middle  of  the  block,  fell  about  four  feet  in  front  of  a  horse  drawing 
defendant's  street  car  moving  at  a  slow  trot  and  was  run  over.  There 
was  evidence  that  it  was  dark  at  the  time  but  sufficiently  light  to 
enable  one  to  distinctly  see  the  child  half  way  across  the  street;  that 
to  the  driver's  knowledge  the  street  at  this  point  was  much  frequented 
by  children ;  that  the  car  could  have  been  stopped  within  a  distance 
pf  two  feet;  that  the  driver  was  giving  no  attention  to  the  track  in 
front  of  him  and  did  not  see  the  child  before  the  car  passed  over  him. 
Held,  that  the  question  of  negligence  was  properly  submitted  to  the 
juiy.    Bosenkram  v.  The  Lindell  By,  Co.,  9. 

2.     — :  :  '.    The  parents  of  the  child  were  i)oor  and 

dependent  on  their  labor.  The  father  was  sick  in  a  hospital  from 
which  the  child  and  hi^  mother  had  just  returned.  The  house  was 
twenty-five  feet  from  the  street  with  an  alley  leading  to  the  street.  The 
child  was  seated  on  the  doorstep  eating  food  which  the  mother  had 
provided  for  him.  She  went  into  the  house  to  get  him  something  more 
to  eat  and  returned  in  a  few  minutes  and  found  the  child  had  gone ; 
she  started  to  hunt  him  and  met  persons  carrying  him  home,  already 
injured,  ffeld,  that  the  mother  was  not  chargeable  as  a  matter  of  law 
with  contributory  negligence.    lb, 

3.     :  — • : :  instructions  as  to  damages.    An  instruction 

that  if  the  jury  find  for  plaintiff  they  should  f '  assess  his  damages  a^ 
such  a  sum  as  they  may  believe  from  the  evidence  will  be  a  fair  com- 
pensation to  hiin:  First,  for  any  pain  of  body  or  mind;  second,  for 
any  loss  of  earnings  after  he  shall  have  attained  the  age  of  twenty-ene 
years;  third,  for  any  physical  disfigurement  or  deformity;  fourth,  for 
any  permanent  injury  to  his  body  other  than  disfigurement  or  deformity 
which  plaintiff  has  sustained  or  will  hereafter  sustain  by  reason  of  said 
injuries  and  directly  caused  thereby,"  cannot  be  said  to  be  so  want- 
ing in  perspicuity  or  clearness  that  it  could  have  misled  or  confused 
the  jury.     lb. 

i.     :   PROSPECTIVE  DAMAGES.    Prospective   damages  to  adults  on 

account  of  impairment  of  earning  capacity  in  the  future  is  a  proper 
element  of  damages  in  case  of  a  personal  injury.    lb, 

5.     : :  CHILD.    So,  in  such  case,  the  jury  may  take  into  con- 

sideratton  loss  of  earnings  of  an  infant,  four  years  old,  after  he  shall 
have  attained  his  majority,  though  he  has  never  earned  anything,  and 
though  no  one  can  tell  with  any  certainty  what  his  eacniii£  oanacity 
win  be.    lb.  ^     ^^ 
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Batlroad:  mjuiiT  to  pedestrian:  keoligence.  Althongli  one  & 
^truok  and  killed  while  walking  on  a  railroad  track,  the  company  will 
still  be  liable  if  deceased  was  in  imminent  peril  and  defendant's  ser- 
vants knew  of  snoh  peril  in  time  to  have,  by  the  exercise  of  ordinary 
care,  avoided  the  accident,  or  if  the  employes,  by  the  exercise  of  ordi- 
nary care,  could  have  become  aware  of  the  peril  in  time  to  have  done 
so  and  failed  in  that  regard  and  owing  to  such  failure  the  deceased 
tras  killed.    Oumther  v.  The  St.  Louis,  L  M,  jr  8,  By,  Co,,  18, 

DAMAGES.    The  damages  to  be  recovered  in 


such  case  is  the  fixed  sum  of  $5,000.    Ih, 


8.     : : .    One  is  not  a  trespasser  on  a  railroad  track 

who  has  been  accustomed  to  use  it  for  a  long  time  with  the  company's 
tacit  permission.     {LeMay  v,  Uailroad,  105  Mo.  361.)    Ih, 

9.  Negligence:  injury  to  servant:  evidence  op  precaution  apteb 
ACCIDENT^  In  an  action  against  a  railroad  for  injuries  to  a  switch- 
man while  uncoupling  moving  cars,  caused  by  his  foot  being  caught 
between  switch  rails  at  a  point  where  the  block  between  them  was 
worn  away  by  use,  evidence  that  within  twenty-four  hours  after  the 
accident  the  defective  block  was  replaced  by  a.  new  one  is  incompe- 
tent to  originate  an  inference  or  implied  admission  of  negligence,  and 
its  admission  is  sufficient  ground  for  reversal  of  a  judgment  against 
defendant.  [Per  Sherwood,  C.  J.,  Barclay,  Gantt,  Macparlanb 
and  Thomas,  JJ.,  concurring.^    Alcorn  v.  The  C,  f  A,  By.  Co.,  81, 

10.  Master  and  servant:  contributory  negligence:  assumption  of 
RISKS.  There  is  a  clear  distinction  between  the  defenses  of  contribu- 
tory negligence  and  the  assumption  of  risks.    Ih, 

11.  :  CARE  REQUIRED  OP  SERVANT.  A  Servant  is  bound  to  use  ordi- 
nary care  to  avoid  injury,  even  though  the  danger  thereof  arises  from 
risks  unusual  to  the  service.    Ih. 

12.  :  :  KNOWLEDGE  OP  DANGER.    Knowledge  of  danger  is  an 

important  element  to  consider  on  the  issue  of  negligence,  but  is  not 
always  decisive  thereof.    Ih, 

18.  :  master's  duty.    The  master's  duty  requires  of  him  ordinary 

care  to  supply  and  maintain  reasonably  safe  and  sufficient  appliances 
necessary  for  the  servant's  work.    Ih. 

14.  Negligence:  question  por  jury,  when.  The  plaintiff,  while  uncoup- 
ling moving  cars  at  night,  was  injured  by  having  his  foot  caught 
between  switch  rails,  insufficiently  blocked ;  he  was  familiar  with  the 
railroad  yard  and  tracks  where  the  accident  happened,  but  had  no  actual 
knowledge  of  the  defective  block ;  held^  that  the  question  of  his  negli- 
gence in  the  circumstances  was  for  the  jury.    Ih, 

15.  :    instruction:    variance.    "Where,  in  a  suit  for  personal 

injuries,  the  petition  charges  that  by  reason  of  a  defective  sidewalk 
plaintiff  was  precipitated  into  a  dangerous  excavation  alongside  of  it 
and  fractured  his  leg,  and  the  evidence  supports  this  state  of  facts  and 
no  other,  it  is  error  to  instruct  the  jury  that  if  plaintiff  was  precipi- 
tated or  fell  from  said  sidewalk  onto  some  rock  in  the  street  he  can 
recover,  regardless  of  the  depth  of  the  hole  or  excavation,  or  whether 
there  was,  in  fact,  any  such  hole  or  excavation.  Haynes  v.  The  Town 
of  Trenton,  US. 

Xe.   : : .    Such  instruction  permits  a  recovery  for 

negligence  neither  pleaded  nor  proved.    Ih, 
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17.  •   STREET  oab:    RUNNING  OVER  CHILD.    In  an  aotion  for  the 

death  of  a  child  who  was  ran  over  by  a  street  oar,  drawn  by  two 
mules,  the  evidenoe  tended  to  show  that  the  deceased,  with  a  oom- 
panion,  was  driving  a  cow  from  a  westerly  direction  across  the  street; 
that  in  crossing  he  was  tripped  by  the  east  mnle  and  thrown  on  th» 
track,  and  the  front  wheel  of  the  ear  passed  over  his  leg.  The  driver 
testified  that  he  saw  neither  of  the  bo3r8  nntil  after  the  accident,  and 
there  was  also  evidence  which  tended  to  show  that  the  attention  of 
the  driver  was  at  the  time  directed  to  some  person  standing  on  the 
west  side  of  the  street.  Held,  that  the  question  of  defendants  negli- 
gence was  for  the  jury.    JSeim  v.  The  Southern  By,  Co.,  US. 

18.  — — :  :  .    Eeasonable  care  required  the  driver  to  keep 

a  vigilant  watch  for  all  vehicles  and  persons  on  foot;  especially 
children,  either  on  the  track  or  moving  towards  it,  and  on  the  first 
appearance  of  danger  to  such  persons  to  use  all  reasonable  efforts  to 
avoid  injuring  them.    Ib» 

19.  :  :  evibenoe:  res  qestm.    The  child's  father  did  not 

see  the  accident,  but  reached  the  place  within  two  or  three  minutes 
after  its  occurrence.  He  was  asked  on  the  trial  what  he  said  to  the 
driver,  and  answered:  "I  said  to  him,  'It  was  your  careless  driv- 
ing,' and  took  the  boy  and  carried  him  into  the  house."  The  next 
question  was  what  then  occurred,  and  he  answered:  "  I  sent  for  the 
doctor."  Held,  first,  that  the  declaration  of  the  father  was  not  a  part 
of  the  res  gestce,  and  was  inadmissible,  and,  second,  that  the  evidenoe 
failed  to  show  that  the  driver  made  no  denial  of  the  charge.    Ih. 

20.  :  EVIDENCE.    The  clothing  of  one  injured  by  being  run  over  by 

a  street  car  is  competent  evidence  in  an  action  therefor,  when  it  tends 
to  establish  any  controverted  fact  in  issue.    J&. 

21.  :    harmless  error.    Where  the  instractions  given  in  snch 

action  required  the  driver  of  the  car  to  exercise  only  that  care  which 
the  common  law  imposed  upon  him,  the  introduction  in  evidence  of  a 
city  ordinance  in  part  invalid,  because  requiring  an  unreasonable 
degree  of  care,  vrill  be  deemed  harmless.    lb. 

22.  Street  railway:  negligence:  practice:  yariancs.  "Where  a  peti- 
tion charged  negligence  of  the  driver  of  a  street  car  in  prematurely 
starting  it  while  plaintiff  was  alighting,  and  the  evidence  supported 
the  charge,  the  fact  that  a  defective  brake  contributed  to  the  injury 
will  not  defeat  a  recovery,  and  constitutes  no  variance.  Buck  v.  The 
People's  Street  By,  Co,,  179. 

23.  : :  free  passenger:  child.    Asmallboybecameafree 

passenger  on  defendant's  street  cars,  by  consent  of  the  driver  in 
charge ;  held,  that  defendant  became  bound  to  exercise  toward  him 
the  same  care  as  toward  other  passengers.    lb. 

24.  Railroad:  personal  injury:  damages.  A  boy  received  injuries 
from  having  been  run  over  by  a  car,  with  the  ordinary  consequences  of 
pain,  etc.,  and,  moreover,  a  permanent  limp  and  incapacity  to 
straighten  his  leg;  held,  $3,000  damages  were  not  excessive.    lb. 

25.  Negligence:  servant's  knowledge  of  defects:  question  for  jury. 
Knowledge  on  the  part  of  a  servant  of  a  defect  in  a  railroad  track, 
which  caused  the  injuries  for  which  he  sues,  is  a  matter  for  the  juiy, 
where  different  conclusions  might  be  drawn  from  the  evidence  on  sneh 
question.    Mahaney  v.  The  St.  Louis  f  S,  By.  Co.,  19U 
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26.  ;  — :  So  the  servant's  knowledge  of  the  unsafe  condition 

of  the  traok,  if  in  fact  unsafe,  will  not  defeat  a  reoovery,  if  it  was  not 
so  dangerous  as  to  threaten  immediate  danger,  or  if  he  might  have 
reasonably  supposed  that  he  could  safely  work  on  it  with  the  use  of 
care  and  caution.    lb, 

27.  Railroad:  passenger:  personal  injuries.  Where,  in  an  action  by 
a  passenger  against  a  railroad  company  for  personal  injuries,  it 
appears  that  the  plaintiff  was  told  by  the  porter  of  the  train  to  go 
forward  two  cars  in  order  to  get  off  at  the  next  station,  and  that 
after  plaintiff  started  to  go  forward  the  train  started  jerking  her  off 
the  platform,  such  starting  of  the  train  constitutes  negligence  on  the 
part  of  the  company.    Smith  v.  The  C  <^  A.  By.  Co,,  US. 

28.  :  :  :   evidence.    The  statement  of  plaintiff's  son 

made  just  after  his  mother  had  fallen  off  that  she  jumped  off  is  inad- 
missible when  the  boy  denies  making  the  statement,  and  testifies  he 
did  not  see  his  mother  fall.    Ih, 

29.  Common  oarrier:  passenger:  degree  of  oars.  An  instruction 
tiiat  the  law  imposes  on  a  common  carrier  of  passengers  the  utmost 
care  in  carrying  them  safely  is  not  erroneous,  where  an  instruction  is 

'  also  given  that  the  carrier  is  not  an  insurer  of  the  safety  of  passengers, 
and  that  negligence  on  the  part  of  its  servants  must  be  shown.    Ih. 

30.  :  :  .    The  care  required  of  such  carrier  is  that 

care,  prudence  and  caution  which  a  very  careful  person  would  use  and 
exercise  in  a  like  business  and  under  like  circumstances,  or  the 
utmost  cai^  and  skill  which  prudent  men  are  accustomed  to  use  under 
similar  circumstances,  or  such  skill,  diligence  and  foresight  as  is 
exercised  by  a  very  cautious  person  under  like  circumstances.    Ih. 

31.  Personal  injuries:  medical  services  as  damages.  Damages  will 
not  be  allowed  in  an  action  for  personal  injuries  for  medical  services 
in  the  absence  of  evidence  as  to.their  value.    Ih. 

32.  Negugence:  master  and  servant.  It  is  part  of  the  personal  duty 
of  the  master  to  give  direction  to  the  work  he  imdertakes,  and  to  pre- 
scribe a  system  for  conducting  it.  This  may  be  done  by  rules  wnen 
necessary,  or  by  the  personal  guidance  of  managers  and  foremen. 
In  so  doing  the  master  must  use  ordinary  care  for  the  safety  of  his 
employes.    Schroeder  v.  The  C.  dh  A.  By.  Co.,  S£S. 

33.  :  foreman:  fellow-servant.  A  foreman  is  not  a  fellow- 
servant  of  a  man  under  his  orders  in  respect  to  his  performance  of 
the  master's  duty  of  directing  the  work  in  his  charge.    Ih, 

34.  :    SERVANT'S  ASSUMPTION   OF   RISK.    A  Servant  assumes  all 

ordinary  risks  of  his  employment,  but  not  unknown  perils  arising 
from  negligent  direction  of  the  work.  The  latter  are  not  usual  risks 
of  the  service.    Ih. 

85.  Master  and  servant:  ordinary  care.  An  employe  is  bound  to 
use  ordinary  care  to  avoid  dangers  that  arise,  whether  usually  incident 
to  the  service  or  not.    1  b. 

36.  :   ASSUMPTION  OF   RISK.    Persons  are  justified   in   assuming 

greater  risks  to  protect  human  life  than  would  be  sanctioned  in  other 
circumstances.    lb. 

87.  :    OBEDIENCE   TO   ORDER.    Obedience  to  an  order   involving 

personal  danger  cannot  be  declared  negligent  in  law,  unless  the 
danger  was  ^o  ginving  that  no  prudent  person  in  like  situation  would 
have  obeyed.    Ih. 


Digitized  by 


Google 


712  INDEX. 

38.  Railroad:  master  and  servant:  neougenoe.  Plaintiff  was  one  of 
a  section  gang  nnder  a  foreman.  On  the  way  to  work,  while  riding  on 
a  handcar,  they  saw  a  passenger  train  approaching  on  the  same  track. 
The  gang  (nnder  the  lead  of  ti^e  foreman)  attempted  to  get  the  car  off, 
but,  when  the  engine  was  some  sixty  feet  distant,  the  foreman 
ordered  the  men  to  "  get  out  of  the  way; "  plaintiff  had  not  reasonable 
time  to  escape  and  was  struck  by  the  handcar  when  it  was  thrown  off 
by  the  engine ;  held,  that  the  question  of  negligent  direction  of  the 
foreman  and  of  contributory  negligence  of  plaintiff  was  for  the  jury. 
lb, 

39.  Neolioekoe:  ittidencb:  BLOCKma  railroad  rails.  Witnesses  intro- 
duced in  a  personal  injury  case  for  the  purpose  of  showing  a  coal 
company's  negligence  in  not  blocking  its  railroad  switch  rails  may, 
to  show  their  experience  as  railroad  men,  testify  that  switches  were 
blocked  before  and  after  the  accident  in  certain  railroad  yards  where 
they  worked.    Hamilton  v.  The  Bich  Hill  Mining  Co.,  364. 

40.  :  :  .    Nor  is  it  a  valid  objection  to  their  testimony 

that  they  acquired  their  experience  from  work  at  ordinary  railroad 
yards,  and  not  at  switch  tracks  about  coal  shafts.    lb. 

41.  :   coal  company  running  railroad.    Where  coal  companies 

undertake  to  run  railroads,  they  are  under  the  same  obligation  as  the 
latter  to  have  their  tracks  and  switches  reasonable  safe.    lb. 

42.  :  question  for  jury.    Whether  or  not  the  defendant's  servant 

was  guilty  of  negligence  in  standing  on  the  rails  of  its  railroad 
track  in  attempting  to  couple  a  moving  to  a  stationary  oar,  was  a 
question  for  the  jury.    lb. 

43.  Evidence:  impeaching  witness:  foundation  for.  Whete  the 
defendant's  superintendent,  on  being  examined  as  a  witness  for 
defendant,  testified  that  he  never  gave  the  plaintiff  an  order  to 
couple  oais,  he  may,  on  cross-examination,  for  the  purpose  of  laying  a 
foundation  to  impeach  his  testimony,  be  asked  whether  he  did  not^ 
after  the  accident,  state  to  plaintiff  that  he  gave  the  order.    lb. 

44.  Negligence:  allegata  et  probata.  The  averment  in  a  petition  In 
an  action  for  negligence  that  defendant  directed  plaintiff  to  do  the  act 
which  resulted  in  his  injury  will  permit  proof  that  any  authorized 
agent  gave  the  order.    lb. 

45.    :    SERVANT  IN  LINE  OF  DUTY:    QUESTION  FOR  JURY.     Whether  iff 

not  an  employe  was  acting  in  the  line  of  his  duty  when  injured,  is, 
where  the  evidence  is  conflicting,  a  question  for  the  jury.    lb, 

46.    :   FURNISHING  INSTRUMENTALITIES:    MASTER'S  DUTY  TO  SERVANT. 

It  is  the  duty  of  the  master  to  use  all  reasonable  care  and  caution  in 
constructing  and  procuring  instrumentalities,  machinery  and  appli- 
ances with  which  the  servant  is  to  perform  the  work  required  of  him. 
lb. 

47.  ^ :  :  .    The  oare  required  must  depend  upon  the 

danger  to  be  reasonably  apprehended  &om  the  use  of  the  applianoe 
for  the  purpose  for  which  it  is  designed.    lb. 

48.  :   FAILURE  TO  BLOCK  RAILS.    Whether  or  not  a  coal  company 

operating  switching  tracks  at  its  coal  mines  was  negligent  in  failing  to 
block  the  rails,  is  a  question  for  the  jury.    lb.  % 
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'^.  :  MASTER  AND  SERVANT:  KNOWLEDGE  BY  SERVANT  OP  DEFECT- 
IVE INSTRUMENTALITIES.  EInowledge  by  the  servant  that  an  appli- 
ance is  defective,  and  that  risk  is  incurred  in  its  use,  will  not,  as  a 
matter  of  law,  defeat  the  servant's  action  for  injury  received  in  using 
it  where  the  danger  is  not  such  as  to  threaten  immediate  injury,  or 
where  it  is  reasonable  to  suppose  that  the  appliance  may  be  safely 
used  by  the  exercise  of  care  and  caution,  and  it  is  generally  a  question 
for  the  jury  whether  the  surrounding  circumstances  made  it  contribu- 
tory negligence  for  the  servant  to  continue  using  the  appliance.    lb, 

60.  Depectivb  highway:  traveler.  A  person  is  not  bound  to  abandon 
the  use  of  a  highway  open  to  the  public  for  the  simple  reason  that  it  is 
known  to  him  to  be  out  of  repair  or  in  a  defective  condition.  Cohn  v. 
The  City  of  Kansas,  $87. 

-61.  :  .    The  duty  is,  however,  imposed  on  the  traveler  to  use 

ordinary  care  to  avoid  the  defect,  and  knowledge  on  his  part  that  the 
street  is  out  of  repair  is  a  circumstance  to  go  to  the  jury  in  determining 
the  question  whe&er  he  did  use  such  care.    1  h, 

62.   :  .    Ordinarily  such  knowledge  does  not  in  and  of  itself 

constitute  want  of  due  care.    J&* 

63.  :  :  ordinary  care.     Ordinary  care  is  that  care  which  a 

prudent  person  exercises  in  like  circumstances.    Ih. 

64.  :    :   question  op  law.     The  trial  court  may  sometimes 

declare  a  person  wanting  in  due  care  on  given  facts.    Ih, 

65.  Municipal  corporation:  depective  sidewalks:  question  op  law. 
One  who  attempts  to  cross  over  a  sidewalk  as  a  part  of  a  road  known 
to  him  to  be  dangerous  when  the  dangerous  place  could  easily  have 
been  avoided,  as  by  passing  around  it  or  taking  another  side,  is 
wanting  in  due  care,  and  the  court  may  so  declare  as  a  matter  of 
law.    J6. 

56.   :    :    .    The  evidence  in  this  case  ^W  insufficient 

to  support  the  verdict.    Ih, 

67.  Contributory  negligence:  intoxication.  Intoxication  on  the  part 
of  the  deceased  will  not,  in  an  action  for  death  caused  by  defendant's 
negligence,  establish  as  a  matter  of  law  the  defense  of  contributory 
negligence,  but  it  is  a  fact  from  which  such  defense  may  be  inferred. 
Budddenberg  v.  The  Charles  P.  Chouteau  Trans,  Co.,  S94, 

.58.  : :  instructions.   It  is  error  in  such  case  to  instruct  the 

jury  that,  though  the  deceased  was  under  the  influence  of  liquor,  yet 
such  intoxication  is  no  defense,  unless  he  was  so  intoxicated  as  to  be 
unable  to  exercise  ordinary  care,  and  such  error  is  not  cured  by  a 
further  instruction  that  there  can  be  no  recoveiy  if  the  intoxication  of 
deceased  resulted  in  the  want  of  reasonable  care  on  his  part  which 
directly  contributed  to  the  accident.    Ih. 

59.  Negligence:  steamboat  company:  improper  landing:  statute. 
A  suit  for  wrongful  death  by  reason  of  the  defendant,  a  steamboat 
company,  having  landed  the  deceased  at  an  improper  place  so  that  he 
fell  into  the  river,  is  properly  founded  on  Revised  Statutes,  1879, 
section  2121,  fixing  the  amount  of  recovery  at  $5,000.    Ih, 

-60.  :    :    .     Whether  a  judgment  will  be   reversed 

because  the  court  instructed  on  section  2122,  Revised  Statutes,  1879, 
and  the  jury  found  a  verdict  thereunder  for  $4,000,  qucsre.    Ih. 
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61.  :  :  .    A  steamboat  company  ]a  required  to  land 

its  passengers  at  a  safe  place,  and  where  it  lands  at  a  wharf  owned 
by  another  it  makes  it  its  own  landing  and  is  liable  accordingly. 
Zb, 

62.  Bailroad:  pouce  begulatioks:  keouoenoe.  An  employe  of  a  rail- 
road  company  injured  by  reason  of  the  violation  of  an  ordinance 
regulating  the  speed  of  trains,  but  not  participating  therein,  can 
maintain  an  action  against  the  company  for  the  injuries  so  received. 
Bluedom  v.  The  Mo.  Foe,  By,  Co,,  439. 

63.  :  :  .    Nor  will  such  action  be  defeated  becaose- 

the  train  was  in  charge  of  co-employes  of  plaintiff,  where  the  former 
were  running  the  train  pursuant  to  a  time-card  prepared  and  promnl- 
gated  by  the  company.    lb. 

64.    :    JOINT   NEGLIGENCE   OF    MASTER    AND  PELLOW- SERVANT.      OnC^ 

servant  may  recover  for  an  injury  caused  by  the  joint  negligence  of 
the  master  and  a  fellow-servant.    lb. 

65.  Contributory  negijgbnce:  practiob.  The  trial  court  will  not^ 
declare,  as  a  matter  of  law,  one  guilty  of  contributory  negligence 
where  the  evidence  does  not  make  out  a  clear  case  of  such  negligence. 
lb, 

66.  Telegraph  companies:  statute.  Under  Bevised  Statutes,  1889, 
section  2725,  relating  to  telegraph  companies,  the  latter  are  not  liable- 
for  a  negligent  failure  to  deliver  a  message  to  a  person  in  another 
state  but  only  for  failure  to  receive  and  transmit  it.  Connell  v.  Ths^ 
Western  U.  Tel.  Co.,  469. 

67.  Citt:  defective  street:  notice.  A  city  is  liable  for  injuries  sus- 
tained by  a  traveler  at  night  by  reason  of  its  failure  to  maintain  a 
proper  light  in  the  vicinity  of  a  defect  in  its  street,  whether  it  had 
notice  of  the  absence  of  the  light  or  not.  Davenport  v.  The.  CUy  of 
Bannibal,  471, 

68.  :  :  .    The  neglect  of  the  city's  agent  to  light  the 

lamps  was  the  negligence  of  the  city  itself,  and  it  was  not,  therefore, 
entitled  to  such  notice.    lb. 

69.  :  :  instruction.    Where,  in  an  action  against  a  city  to 

recover  for  injuries  sustained  from  a  defective  street,  the  court  has 
properly  instructed  the  jury  as  to  the  facts  necessary  to  constitute  a 
cause  of  action,  it  is  not  error,  as  submitting  a  question  of  law  to  the 

i'ury,  to  further  instruct  that  "if  plaintiff  under  the  instructions 
lerein  became  vested  with  a  cause  of  action  "  at  the  time  of  the  acci- 
dent, no  subsequent  aggravation  of  the  injuries  by  the  plaintiff  or  her 
professional  attendants  would  authorize  a  verdict  against  plaintiff. 
lb. 

70.  :  :  .    Where  the  proximate  cause  of  the  injury  in 

such  action  is  the  defective  street,  it  is  not  error  to  give  an  instrue- 
tion  authorizing  a  recovery  which  does  not  require  the  jury  to  deter- 
mine whether  or  not  a  lamp  was  maintained  in  the  vicinity  of  the^ 
place  of  the  accident.    lb. 

71.  Municipal  corporation:  defective  street:  nbgugencb.  Where, 
in  an  action  against  a  city  for  injuries  received  by  falling  into  an 
excavation  in  its  street,  it  is  a  fairly  debatable  question  whether  the^ 
excavation  was  protected  by  a  barrier  as  required  by  ordinance,  the 
question  is  properly  one  for  the  jury.  Myers  v.  The  City  qf  Kansas,. 
480. 
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72.  :  practice:  oontributort  negugbnce:  presumption.   "Where 

there  is  a  defense  of  contributory  negligence,  and  evidence  offered  in 
its  support,  the  court  should  not  instruct  the  jury  tiiat  the  plaintiff  is 
presumed  to  have  been  in  the  exercise  of  ordinary  care  at  tiie  time  of 
the  accident.    /&• 

73.  :  EXCAVATION  IN  STREET:  INSTRUCTION.    It  is  error to  refuse  to 

instruct  the  jury,  in  such  suit  against  the  city,  that  if  barriers  and 
lights  were  up  during  the  night  and  before  the  plaintiff  fell,  the  city 
I>erformed  its  duty  and  was  not  liable,  although  the  barriers  and  lights 
were  thrown  down  when  the  plaintiff  fell,  if  the  same  were  down 
without  the  fault  or  negligence  of  the  city,  or  of  the  person  it  permit- 
ted to  make  the  excavation.    lb, 

74.  :  ORDINANCES:  EVIDENCE.    Ordinances  of  the  city  relating  to 

excavation  in  its  streets  and  barriers  therefor  were  properly  admissi- 
ble in  evidence.    lb. 

75.  Negligence:  railroad:  crossing  track:  citt ordinance.  Plaintiff 
was  injured  while  attempting  to  cross  the  defendant  s  track  in  the  city 
of  St.  Louis  through  an  opening  between  cars  standing  from  twenty- 
five  to  fifty  feet  apart.  He  testified  that  he  looked  before  crossing 
and  did  not  see  the  cars  were  moving.  The  evidence  also  showed 
that  defendant  was  not  observing  the  city  ordinance  regulating  the 
movement  of  trains.  Held,  that  the  case  was  one  for  the  jury. 
Ddhlsiram  v.  The  8t.  Louis,  L  M.  f  8.  By.  Co.,  6£5. 

76.  Negligence  per  se:  violation  op  ordinance.  Running  a  train  in  a 
city  in  violation  of  its  ordinances  is  negligence  per  se.    lb. 

77.  Negligence:  ordinance:  question  por  jury.  Whether  a  train  is 
"well  manned  with  experienced  brakemen  at  their  posts"  within  the 
meaning  of  a  city  ordinance,  is  a  question  for  the  jury.    lb. 

78.  :  :  .    Whether  an  injury  received  by  one  from  a 

moving  train  in  crossing  a  railroad  track  could  have  been  prevented 
by  the  company's  observance  of  a  city  ordinance,  wad  in  this  case  a 
question  for  the  jury.    lb. 

79.  : .    Plaintiff's  recovery  will  not  be  defeated  because  of 

his  failure  to  look  i^  the  direction  of  the  car  which  struck  him,  unless 
by  so  looking  he  could  have  discovered  the  threatened  danger.    lb. 

y  NEW  TRIAL. 

1.  Practice,  appellate:  bill  of  exceptions:  motion  for  new  trial. 
>A  motion  for  a  new  trial  will  not  be  considered  on  appeal  unless  it  is 
either  incorporated  into  the  bill  of  exceptions,  or  is  called  for  therein, 
and  has  been  copied  by  the  clerk  into  the  record  certified  by  the 
appellate  court.    Arnold  v.  Boyer,  $10. 

2.  Practice:  new  trial.  Where  the  ruling-  is  right  in  denying  a  new 
trial,  it  is  immaterial  that  the  court  assigned  a  wrong  reason  therefor. 
McShane  v.  Sanderson,  316, 

3.     : .    Under  Revised  Statutes,  1889,  section  2241,  the  trial 

court  cannot  award  a  second  new  trial  on  the  'ground  that  the  verdict 
is  against  the  weight  of  the  evidence.    lb. 

4.     : .    The  court  may  award  new  trials  without  limit,  first, 

for  prejudicial  errors  committed  by  the  court;  second,  where  the  triers 
of  fact  have  erred  in  a  matter  of  law;  third,  where  the  jury  has  been 
guilty  of  misbehavior.    lb. 
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5.     :  .    A  new  trial  will  not  be  granted  upon  the  grotmd 

of  the  discovery  of  evidence  which  is  only  cmnalative.    State  v.  Potter, 
424, 


6.  : .  A  new  trial  will  not  be  granted  because  of  the  discov- 
ery of  statements  made  by  a  witness  after  the  trial  tending  to  impeach 
him.     Ih, 

7.  Pracjtice,  criminal:  prejxtdice  op  juror:  new  trial.  On  a  trial  for 
seduction  under  promise  of  marriage  one  of  the  jurors,  after  they  had 
been  sworn  and  before  the  introduction  of  evidence,  used  most  brutal 
language  in  regard  to  the  defendant  who  at  once  brought  the  matter 
to  the  attention  of  the  court,  and  challenged  the  juror's  right  to  sit  on 
the  trial.  Heldf  that  the  trial  court  erred  in  not  granting  a  new  trial 
because  of  the  prejudice  of  the  juror.    State  v.  Wheeler,  668, 

OATH. 

See  Offices  and  Officers,  2,  8. 

OFFICES  AND  OFFICERS.. 

1.  Office,  vacancy  in.  ^An  office  becomes  vacant  ipso  facto  by  its  crea* 
tion.     The  State  ex  rel.  Brown  v,  McMillan^  ISS. 

2.  County  board  op  equalization:  oath  of  members.  The  failure  of 
the  member  of  a  county  board  of  equalization  to  take  the  oath 
required  by  Revised  Statutes,  1889,  section  6672,  before  proceeding 
with  their  duties  will  not  be  fatal  to  the  validity  of  the  equalization. 
'^^«  State  ex  rel.  Lemon  v.  The  Board  of  Equalisation  of  Buchanan  Co., 
£SS. 

Where  the  law  does  not  require  an  oath  to  be  made  in  writ- 


ing, such  form  is  not  essential.    lb. 

ORDINARY  CARE. 

See  Negligence,  53. 

PAROL  GIFT. 

Land:  father  and  son:  parol  gift.  The  evi^noe  in  this  case  held 
insufficient  to  support  the  finding  by  the  trial  court  of  a  parol  gift  of 
lands  from  a  father  to  his  son.     O' Bryan  v,  Allen,  fj?7. 

PARTIES. 

1.  Partition:  PARTIES:  PRACTICE.  Judgment  of  partition  should  not  be 
rendered  where  all  the  persons  having  an  interest  in  the  premises 
sought  to  be  partitioned,  whether  in  possession  or  otherwise,  are  not 
made  parties.    Estes  v.  Nell,  17S. 

2.     :  :  -^ :  judgment.    For  a  mere  defect  of  parties  a 

judgment  in  partition  should  not  be  made  such  as  to  conclusively 
adjudicate  the  matters  pleaded,  but  defendants  should  be  allowed,  on 
equitable  terms,  to  bring  in  the  necessary  parties,  or  the  judgment 
should  be  without  prejudice  to  the  rights  of  plaintiffs  to  prosecute 
another  suit.    J&. 

PARTITION. 

1.  Partition:  PARTIES:  practice.  Judgment  of  partition  should  not  be 
rendered  where  all  the  persons  having  an  interest  in  the  premises 
sought  to  be  partitioned,  whether  in  possession  or  otherwise,  are  not 
made  parties.    Estee  v,  Nell,  17£. 
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:  :  :  burden  of  proof.    Where  defendants,  in 

partition  plead  exclusive  adverse  possession,  which  is  denied  by 
replication,  an  issuable  fact  is  presented,  the  burden  of  proving 
which  is  on  the  defendants.    lb. 

: :  :  presumption.  Where  the  parties  to  a  parti- 
tion suit  were  tenants  in  common,  and  the  defendants  offer  no  evi- 
dence to  sustain  their  allegation  of  adverse  possession,  it  will  be 
presumed  that  their  possession  was  common.    lb. 


4.     — :  :  :  judgment.    For  a  mere  defect  of  parties  a 

judgment  in  partition  should  not  be  made  such  as  to  conclusively 
adjudicate  the  matters  pleaded,  but  defendants  should  be  allowed,  on 
equitable  terms,  to  bring  in  tiie  necessary  parties,  or  the  judgment 
should  be  without  preju<Uce  to  the  rights  of  plaintiffs  to  prosecute 
another  suit.    Ih. 

PART  PERFORMANCE. 

Statute  of  frauds:  part  performance:  railroad.  Where  a  land-owner 
orally  agrees  to  convev  land  to  a  railroad  company  on  condition  that 
it  will  iionstruct  a  siaetrack  thereon,  and  erect  station  buildings  on 
adjoining  land,  evidence  that  the  company  erected  the  station  build- 
ings as  agreed,  constructed  the  track  on  part  of  the  land,  used 
the  remainder  as  a  roadway  and  expended  several  hundred  dollars  in 
grading  and  macadanpzing  it,  warrants  the  finding  that  the  contract 
was  sufficiently  performed  to  take  it  out  of  the  statute  of  frauds. 
Bays  V.  The  K.  C,  Ft.  8.  4r  G^.  -By.  Co.,  644. 

PENAL  STATUTES. 

See  CJoNSTRucnoN  of  Statutes. 

PHYSICIAN. 

^  See  Witnesses,  4. 

PLEADING,  CRIMINAL. 

1.  Pleading,  criminal:  druggists  and  pharmacists:  sale  of  intoxi* 
OATING  liquors.  An  indictment  or  information  against  a  dru^st  for 
an  illegal  sale  of  intoxicating  liquors  must  state  the  name  of  the  person 
to  whom  the  sale  is  alleged  to  have  been  made.  (Overruling  State  v. 
Mam,  21  Mo.  App.  290.)    State  v.  MarHn,  117. 

2.  Criminal  law:  murder  in  second  degree:  indictment.  A  charge, 
in  an  indictment  for  murder  in  the  second  degree,  that  defendant 
"feloniously,  wilfully,  deliberately  and  of  his  malice  aforethought" 
killed  the  deceased,  charges  that  he  did  the  killing  ''premeditatedly," 
as  "deliberately"  includes  " premeditatedly."    State  v.  Vale,  SOS. 

8.  Embezzlement:  tHDiOTMENT:  STATUTE.  An  indictment  under  Revised 
Statutes,  18d9,  section  3549,  for  embezzling  a  piano  is  sufficient,  if  it 
substantially  follows  the  language  of  the  statute.    State  v.  Adams,  g08. 

4.  : .  The  concluding  words  of  the  indictment  that  defend- 
ant did  "  feloniously  steal,  take  and  carry  away "  the  piano  merely 
state  conclusions,  and  do  not  render  the  indictment  bad  for  duplicity. 

1>0LICE  REGULATIONS. 
See  Railroads,  54,  55,  56. 
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POSSESSION. 

1«  Possession:  poltct  of  the  law.  The  policy  of  the  law  is  to  uphold 
possessions  that  have  continued  peaceably  for  a  long  time.  Fage  v, 
Shelby,  286. 

2*     : :  EQxnTY:  decree  op  titlb.    Where  the  evidence  tends 

to  prove  that  plaintiff  and  his  grantors  have  been  in  possession  of  land 
for  more  tiian  thirty  years ;  that  his  grantor  bought  tiie  land,  paid  the 
purchase  money  therefor,  and  received  a  deed  which  was  not  recorded 
and  had  been  lost,  every  presumption  will  be  indulged  in  favor  of  this 
theory,  in  the  absence  of  any  evidence  tending  to  weaken  it,  and  % 
court  of  equity  will,  in  such  case,  decree  the  title  in  the  plaintiff.    lb* 

PRACTICE,  CIVIL. 

1.  Cmcurr  ooxjbt:  jurisdiction:  administrator's  bond:  practioi. 
Where,  however,  it  ought  not  to  proceed  with  such  jurisdiction  because 
of  the  pendency  of  the  same  cause  in  another  court,  such  objection 
must  be  raised  in  the  circuit  court  by  demurrer  or  answer.  State  «i 
rel.  Johnson  v.  Withrow,  1. 

2.     : :  pROHiBrriON.    Prohibition  will  not  lie  in  such  case 

to  deprive  the  circuit  court  of  jurisdiction.    lb, 

8*  '  Practice:  election.  The  doctrine  of  election  cannot  be  applied  In  % 
suit  to  which  the  persons  who  are  entitled  to  make  the  election  are  not 
parties.    Matheny  v.  Stewart,  7S. 

4.     :  evidence:  general  objection.    A  general  objection  to  such 

evidence  as  being  "incompetent,  irrelevant  and  immaterial"  is  sulA* 
cient  to  exclude  it,  where  it  is  wholly  inadmissible  and  misleading. 
Alcorn  v.  The  C.  #•  A,  By,  Co.,  81. 

6.     :  DEMURRER  TO  EVIDENCE.    On  demurrer  to  evidence,  plaintiff 

is  entitled  to  have  the  facts  viewed  as  favorably  to  him  as  the  testi- 
mony  permits,  and  to  enjoy  the  benefit  of  every  reasonable  inference 
in  his  favor  therefrom.    Ih, 

6.  Negligence:  question  for  jury,  when.  The  plaintiff  while  uncoup- 
ling moving  cars,  at  night,  was  injured  by  having  his  foot  caught 
between  switch  rails,  insufficiently  blocked;  he  was  familiar  with  the 
railroad  yard  and  tracks  where  the  accident  happened,  but  had  no 
actual  knowledge  of  the  defective  block;  held,  tiiat  the  question  of 
his  negligenoe  in  the  circumstances  was  for  the  jury.    lb. 


:    railroad:    abandonment   of   ritles:    harmless    error. 

Where  the  trial  court  excluded  evidence  of  a  rule  forbidding  employes' 
"jumping  on  or  off  trains,  or  engines  in  motion,  and  getting  between 
oars  in  motion  to  uncouple  them,"  but  the  testimony  for  defendant 
showed  a  practical  abandonment  of  the  rule  by  employes  and  their 
managing  superiors,  the  exclusion  of  that  evidence  was  not  prejudicial 
error.    Ih. 

:    instruction:    variance.    Where,  in   a   suit  for  personal 

injuries,  the  petition  charges  that  by  reason  of  a  defective  sidewalk 
plaintiff  was  precipitated  into  a  dangerous  excavation  alongside  of  it 
and  fractured  his  leg,  and  the  evidence  supports  this  state  of  facts 
and  no  other,  it  is  error  to  instruct  the  jury  that  if  plaintiff  was  pre* 
cipitated  or  fell  from  said  sidewalk  onto  some  rock  in  the  street  he 
can  recover,  regardless  of  the  depth  of  the  hole  or  excavation,  or 
whether  there  was  in  fact  any  such  hole  or  excavation.  Haynes  9. 
The  Town  of  TrenUm,  US, 
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"9.     :  :      ■  Such  instruction  permits  a  recovery  for 

negligence  neither  pleaded  nor  proved.    lb, 

10.  Praotiob:  motion  for  new  trial.  The  refusal  of  an  instruction  will 
not  be  reviewed  on  appeal  where  it  was  not  made  a  ground  for  a 
motion  for  new  trial.    Ib» 

11.  :  IMPROPER  REMARKS  OF  ATTORNEY.  Where,  against  defend- 
ant's objection  and  the  admouition  of  the  court,  plaintiff's  attorney  in 
his  argument  to  the  jury  comments  on  facts  not  in  evidence,  a  judg- 
ment for  plaintiff  will  be  reversed,    lb* 

12.  :  EXCESSIVE  VERDICT.    A  vcrdict  of  $6,000  notwithstanding  it 

was  afterwards  reduced  by  t^  remittitur  to  $4,500  held  excessive  in  this 
case.    Ib^ 

13.  :  :  REMITTITUR.    Where  a  remittitur  is  entered  a  new 

entry  of  the  judgment  for  the  reduced  amount  should  be  made.    lb, 

14.  :  HYPOTHETICAL  QUESTION:  WITNESS'  OPINION.    A  hypothetical 

question  should  embody  substantially  all  the  facts  relating  to  the 
subject  upon  which  the  opinion  of  a  witness  is  asked.  8enn  v.  The 
Southern  By,  Co.,  142. 

15.  :    NEOUOENCS:    evidence.    The  clothing  of   one  injured  by 

being  run  over  by  a  street  car  is  comi>etent  evidence  in  an  action 
tiierefor,  when  it  tends  to  establish  any  controverted  fact  in  issue, 
lb, 

16.  :  :  HARMLESS  ERROR.    Where  the  instructions  given  in 

such  action  required  the  driver  of  the  car  to  exercise  only  that  care 
which  the  common  law  imposed  upon  him,  the  introduction  in 
evidence  of  a  city  ordinance  in  part  invalid,  because  requiring  an 
unreasonable  degree  of  care,  will  be  deemed  harmless.    lb, 

17.  Quo  warranto:  prosecuting  attorney:  relator.  A  prosecuting 
attorney  may  maintain  a  quo  warranto  proceeding  without  the  inter- 
vention of  a  private  person  as  a  relator.  The  State  ex  rel.  Brown  «• 
McMillan,  15S. 

18.  Practice,  criminal:  instructions.  Instructions  must  all  be  read 
and  considered  together,  and  when,  if  so  considered,  they  properly 
declare  the  law  and  are  not  misleading  they  are  not  objectionable. 
State  r.  Noeninger,  166, 

19.  Partition:  parties:  practice.  Judgment  of  partition  should  not 
be  rendered  where  all  the  persons  having  an  interest  in  the  premises 
sought  to  be  partitioned,  whether  in  possession  or  otherwise,  are  not 
made  parties.    Bates  v,  NeU,  17$, 

20.  :  -:  :    burden  of  proof.    Where  defendants  in 

partition  plead  exclusive  adverse  possession,  which  is  denied  by 
replication,  an  issuable  fact  is  presented,  the  burden  of  proving 
which  is  on  defendants.    lb, 

21.  :   :   :    presumption.    Where   the   parties  to   a 

partition  suit  were  tenants  in  conmion,  and  the  defendants  offer  no 
evidence  to  sustain  their  allegation  of  adverse  possession,  it  will  be 
presumed  that  their  possession  was  common.    lb, 

22.  :  :  :  judgment.    For  a  mere  defect  of  parties  a 

judgment  in  partition  should  not  be  made  such  as  to  conclusively 
adjudicate  the  matters  pleaded,  but  defendants  should  be  allowed,  on 
equitable  terms,  to  bring  in  the  necessary  parties,  or  the  judgment 
should  be  without  prejudice  to  the  rights  of  plaintiff^  to  prosecute 
another  suit.    lb. 
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23.  Street  railway:  keoligenoe:  PRAomcB:  yariakce.  Where  ftpetl- 
tion  charged  negligenoe  of  the  driver  of  a  street  car  in  prematurelj^ 
starting  it  while  plaintiff  was  alighting/  and  the  evidence  supported 
the  charge,  the  fact  that  a  defective  brake  contributed  to  the  injury 
wiU  not  defeat  a  recovery,  and  constitutes  no  variance.  Buck  v.  The 
People's  Street  By,  Co,,  179, 

24.  Practice:  demurrer.  In  determining  whether  a  cause  should  go  f» 
the  jury  the  court  must  give  plaintiff  the  benefit  of  the  most  favorable 
view  of  his  facts  and  of  every  reasonable  inference  therefrom,    lb. 

25.  :  INSTRUCTION:  harmless  errorIs:  measure  of  damages,    a 

too  general  instruction  on  the  measure  of  dunages  is  harmless  error, 
if  accompanied  by  a  full  and  correct  one  on  the  same  subject.    lb, 

26.  :  .  Courts  should  not  unnecessarily  multiply  instruc- 
tions. It  is  not  error  to  refuse  those  the  essential  principles  of  whidi 
have  been  already  given.    lb, 

27.  :  .    Under  the  Missouri  practice  act  (R.  8.  1889,  set. 

2188),  held  by  Brace  and  Barclay,  JJ.,  that,  where  an  instruction  i» 
first  asked  during  the  closing  argument  to  the  jury,  it  rests  in  the 
sound  discretion  of  the  court  to  give  or  refuse  it;  but  held  contra  by 
Sherwood,  C.  J.,  and  Black,  J.,  that,  if  correct,  it  should  be  given 
then  as  of  right.    lb, 

28.  :    QUALIFICATION   OF  JUROR.    The  finding  of  the  trial  court 

respecting  qualifications  of  a  juror  will  not  be  disturbed  on  appeal, 
unless  it  is  clearly  against  the  evidence.  Mahaney  v.  The  St.  Louia  f" 
H,  By,  Co,,  191. 

29.  :  .    SembU,  that  a  challenge  for  cause  to  a  juror  who  is 

a  cousin  of  the  wife  of  one  of  the  parties,  and  who  conveys  the 
impression  that  he  might  be  more  favorably  inclined  to  his  evidence 
^an  to  that  of  the  other  party,  ought  to  be  sustained.    lb. 

30.  :  IMPEACHING  WITNESS.    The  foundation  for  the  impeachment 

of  a  witness  by  proof  of  contradictory  statements  held  suffi^ently  laid 

in  this  case.    lb. 

I 

81.  :     IMPROPER   REMARKS   OF   COUNSEL.     Improper   remarks  of 

counsel,  in  order  to  be  reviewed  by  the  appellate  court,  must  be 
objected  to  when  made.    1  b, 

32.  Pleading:  illegality  of  contract:  new  matter.  The  defense  of 
illegality  of  a  contract  sued  on  must  be  specially  pleaded,  in  the 
absence  of  anything  in  the  petition  disclosing  such  invalidity.  The 
St.  Louis  Agr'l  j-  Mech.  Assort  v,  Delano,  %17. 

33.  Evidence:  change  of  law:  making  witness  incompetent.  Laws 
which  change  the  rules  of  evidence  relate  to  the  remedy  only,  and 
may  be  applied  to  existing  causes  of  action,  and  this  is  true,  although 
the  effect  of  the  change  is  to  render  one  incompetent  as  a  witness 
who  before  was  competent.     O*  Bryan  v,  AUen,  t27, 

34.  :  BOOKS  OF  ACCOUNT.     An  account  book  of  original  entries,  fair 

upon  its  face  and  shown  to  have  been  kept  in  the  usual  course  of 
business,  is  evidence,  even  in  favor  of  the  party  by  whom  it  is  kept 
The  Anchor  Milling  Co.  v.  Walsh,  277. 

35.  :    :    secondary  evidence.    Upon  proper  proof  of  the 

loss  of  such  book,  secondary  evidence  of  its  contents  is  admissible. 
lb. 
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36.  Practice:  new  trial.  Where  the  ruling  is  right  in  denying  a  new 
trial,  it  is  immaterial  that  the  court  assigned  a  wrong  reason  t£erefor. 
MeShane  v,  Sanderson,  S16.  « 

37.   :    .    Under  Revised  Statutes,   1889,   section  2241,  the 

trial  court  cannot  award  a  second  new  trial  on  the  ground  that  the 
▼erdict  is  against  the  weight  of  the  evidence.    Ih. 

38.  :  .    The  court  may  award  new  trials  without  limit,  first, 

for  prejudicial  errors  committed  by  the  court;  second,  where  the 
triers  of  fact  have  erred  in  a  matter  of  law;  iMrd,  where  the  jury  has 
been  guilty  of  misbehavior.    Ih. 

39.  Railroad:  condemnation  proceeding:  assessment  of  damages: 
JURY.  Either  party  in  a  proceeding  to  condemn  property  for  a  rail- 
road right  of  way  is  entitled  to  have  the  damages  assessed  by  the 
commissioners  reassessed  by  a  jury.  The  Chicago,  8,  F.  f  C.  By.  Co, 
V,  EUioU,  $fSl. 

40.  Practice:  credibility  of  evidence.  When  plaintiff  submits  evi- 
dence to  sustain  his  burden  of  proof,  the  defendant,  though  offering 
nothing  to  contradict  it,  is  entitled  to  have  the  jury  determine  its 
credibility.    Schroeder  v.  The  C,  ^  A,  By,  Co.,  $£g. 

41.  :  INSTRUCTION.    It  is  not  error  to  refuse  requests  to  instruct 

where  the  findings  for  which  they  call  are  necessarily  embraced  in 
the  verdict  upon  the  instructions  given.    lb, 

,  42.  Evidence:  written  instrument:  alterations.  Whether  there  is 
anything  suspicious  on  the  face  of  the  instrument  is  in  the  first 
insitance  a  preliminary  question  for  the  court  to  determine  by  inspec- 
tion.   Stillwell  V,  Fatton,  S62. 

43.  :   :  :   harmless  error.    Where  the  erasures  or 

changes  are  apparent  on  the  face  of  the  note,  and  no  offer  was  made 
to  show  that  tiiey  were  made  after  execution,  it  was  not  reversible 
error  to  refuse  to  allow  defendant's  witness,  a  banker,  who  testified 
that  in  his  opinion  the  alleged  maker  did  not  sign  the  note,  to  answer 
questions  as  to  whether  it  contained  changes  and  alterations,  and 
whether  the  amount  was  changed.    Ih. 

44.  :    WITNESS'  interests:    discretion  of  trial  court.     The 

extent  to  which  a  witness  may  be  examined  touching  his  interest  in 
the  suit  rests  in  the  discretion  of  the  trial  court.    Ih, 

45.  Instruction:    harmless  error.    The  omission  of  the  t^al  court  in 
an  action  on  a  note  by  the  indorsee  to  require  the  jury  to  find  the  • 
fact  of  such  indorsement  in  case  of  a  verdict  for  the  plaintiff  will  not 
constitute  reversible  error,  where  such  indorsement  is  really  not  con- 
troverted.   Ih. 

46.  Practice:  evidence:  harmless  error.  Error  on  the  part  of  the 
trial  court  in  sustaining  an  objection  to  a  witness'  testimony  on  a  cer- 
tain matter  is  harmless,  where  the  witness  is  afterwards  fully  interro- 
gated as  to  the  same  matter.  Hamilton  v.  The  Bich  Hill  Coal  Mining 
Co.,  S64. 

47.  :  QUESTION  FOR  JURY.    Whether  or  not  the  defendant's  servant 

was  guilty  of  negligence  in  standing  on  the  rails  of  its  railroad  track 
in  attempting  to  couple  a  moving  to  a  stationary  oar,  was  a  question 
for  the  jury.    Ih. 
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48.  Neglioekcb:  allegata  et  probata.  The  averment  in  %  x>etit!oit 
in  an  action  for  negligence,  that  defendant  directed  plaintiff  to  do  the 
act  which  resulted  in  his  injury,  will  permit  proof  that  any  authorized 
agent  gave  the  order.    lb. 

49.  :  SERVANT  IN  LINE  OP  DUTY:   QUESTION  POR  JURY.    Whether  or 

not  an  employe  was  acting  in  the  line  of  his  duty  when  injured  is, 
where  the  evidence  is  oonflioting,  a  question  for  the  jury.    lb. 

50.  :    PAILURE  TO  BLOCK  RAILS.    "Whether  or  not  a  ooal  company 

operating  switching  tracks  at  its  coal  mines  was  negligent  in  failing  to 
block  the  rails,  is  a  question  for  the  jury.    lb, 

51.  Evidence:  impeachinq  witness,  pound ation  por.  Where  the  defend- 
ant's superintendent,  on  being  examined  as  a  witness  for  defendant, 
testified  that  he  never  gave  the  plaintiff  an  order  to  couple  cars,  he 
may,  on  cross-examination,  for  the  purpose  of  laying  a  foundation  to 
impeach  his  testimony,  be  asked  whether  he  did  not,  after  the  acci- 
dent, state  to  plaintiff  that  he  gave  the  order.    /&• 

52.  Ordinary  care:  question  op  law.  The  trial  coi^  may  sometimes 
declare  a  person  wanting  in  due  care  on  given  facts.  C^^  v.  The 
City  of  Kansas,  S87, 

53.  Municipal  corporation:  defective  sidewalks:  question  op  law. 
One  who  attempts  to  cross  over  a  sidewalk  as  a  part  of  a  road  known  to 
him  to  be  dangerous  when  the  dangerous  place  could  easily  have  been 
avoided,  as  by  passing  around  it  or  taking  another  side,  is  wanting  in 
due  care,  and  the  court  may  so  declare  as  a  matter  of  law.    lb. 

54.  CoNPLiCTiNa  instructions:  reversible  error.  Where  two  instruc- 
tions are  conflicting,  and  it  cannot  be  determined  which  one  the  jury 
followed,  the  judgment  will  be  reversed.  Buddenberg  9.  The  Charla 
F.  Clumteau  Trans,  Co.,  S94. 

55.  Injunction  bond:  sureties:  appeal.  Under  the  statute,  Bevised 
Statutes,  1879,  section  3710,  giving  the  right  of  appeal  "to  every  per- 
son aggrieved  by  any  final  judgment  or  decision  of  any  circuit  court 
in  any  civil  cause,"  the  sureties  on  an  injunction  bond  have  the  right 
to  prosecute  an  appeal  from  a  judgment  rendered,  on  a  bond  for  dam- 
ages against  the  principal  alone,  in  a  summaiy  proceeding  in  the 
originfd  cause  upon  motion  to  assess  damages.    Ifolan  v.  Johns,  431. 

56.  :  :  revocation  op  administration  pending  motion. 

Jurisdiction  to  assess  damages  on  an  injunction  bond  against  a  public 
administrator  and  his  sureties  is  not  lost  by  the  revocation  of  the  let- 
ters of  administration  pending  the  motion  to  assess  the  same,  and  an 
order  that  ''the  cause  now  proceed  in  the  name  of"  the  substituted 
administrator.    lb. 

57.  Contributory  negugence:  practice.  The  trial  court  will  not 
declare,  as  a  matter  of  law,  one  guilty  of  contributory  negligence 
where  the  evidence  does  not  make  out  a  clear  case  of  such  negligence. 
Bluedom  v.  The  Mo.  Pac.  By,  Co.,  439. 

58.  Administrator,  appointment  op:  appeal.  An  appeal  will  not  lie 
from  an  order  of  the  probate  court  appointing  an  administrator.  SUtU 
ex  rel.  Grover  v.  Fowler,  466. 

59.  Municipal  corporation:  depecttve  street:  negligence.  Where, 
in  an  action  against  a  city  for  injuries  received  by  falling  into  an 
excavation  in  its  street  it  is  a  fairly  debatable  question  whether  the 
excavation  was  protected  by  a  barrier  as  required  by  ordinance,  the 
question  i^  properly  one  for  the  jury.    Myers  v.  City  of  Kansas,  480. 
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^.  :  PBAcncE:  contributory  negugenc?b:  presumption.    Where 

there  is  a  defense  of  contributory  negligence,  and  evidence  offered  in 
its  support,  the  coUrt  should  not  instruct  the  jury  that  the  plaintiff  is 
presumed  to  have  been  in  the  exercise  of  ordindiy  care  at  the  time  of 
the  accident.    lb, 

61.  Negligence:  ordinance:  question  por  jury.  Whether  a  train  is 
**  well  manned  with  experienced  brakemen  at  their  posts  "  within  the 
meaning  of  a  city  ordinance,  is  a  question  for  the  jury.  Dahlstrom  v. 
The  St.  Louis,!.  M.  f  S.  By.  Co.,  6Z5. 

62.   : : .    Whether  an  injury  received  by  one  from  a 

moving  train  in  crossing  a  railroad  track  could  have  been  prevented  by 
the  company's  observance  of  a  city  ordinance,  was  in  this  case  a 
question  for  the  jury.    Ih. 

63.  :  .    Plaintiff's  recovery  will  not  be  defeated  because  of 

his  failure  to  look  in  the  direction  of  the  car  which  struck  him,  unless 
by  so  looking  he  could  have  discovered  the  threatened  danger.    Ih. 

64.  Practice:  credibility  op  witness:  instruction.  Where  an  instruc- 
tion is  asked  in  regard  to  the  credibility  of  plaintiff  as  a  witness,  it  is 
proper  to  modify  it  so  as  to  make  it  applicable  to  all  the  witnesses. 
Ih. 

•65.  :    REMARKS   OP  COUNSEL:   HARMLESS   ERROR.    The  fact   that 

plaintiff's  counsel,  in  his  closing  argument,  referred  to  the  defendant's 
having  introduced  no  evidence  on  the  first  trial  of  the  case  will  not 
constitute  reversible  error.    Ih. 

66.  :  SERVICE  BY  pubucation  ONLY,  eppect  OP.    Service  of  process, 

by  publication  of  notice  only,  will  give  effect  to  a  proceeding  only  so 
far  as  it  is  one  in  rem.     Wilson  v.  The  St.  Louis  f  S.  F.  By.  Co.,  688. 

PRACnCE,  CRIMINAL. 

1.  Criminal  practice:  second  indictment:  change  op  venue.  Where, 
after  a  change  of  venue  has  been  granted  in  a  criminal  case,  a  new 
indictment  is  found  against  the  defendant  in  the  court  from  which  the 
case  was  taken,  and  the  court  to  which  the  venue  was  removed 
quashes  the  indictment  pending  in  it,  and  defendant  is  rearrested, 
mandamus  will  not  lie  to  compel  the  former  court  to  certify  the  second 
indictment  to  the  court  to  which  the  change  of  venue  was  taken. 
State  ex  rel.  English  v.  Normile,  121. 

^.  :  :  .  A  change  cf  venue  on  the  second  indict- 
ment could  be  obtained  only  by  application  under  the  statute.    Ih. 

Z.  False  representation:  practice.  The  same  rules  of  interpretation 
must  be  applied  in  a  prosecution  for  obtaining  board  by  means  of  false 
pretenses  under  section  1,  Laws,  1891,  page  159,  as  are  applied  to  sec- 
tion 3564,  Revised  Statutes,  1889,  defining  the  crime  of  obtaining 
money  or  property  by  false  pretenses.    State  v.  Kingsley,  186. 

4.  :  .  In  a  prosecution  for  obtaining  board  by  false  pre- 
tenses, such  pretenses  or  representations  must  be  shown  to  have  been 
of  a  past  event  or  existing  tAci,  and  the  board  must  have  been 
obtained  by  means  of  them.    Ih. 

Z,  Practice,  criminal:  instructions.  Instructions  must  all  be  read 
and  considered  together;  and  when,  if  so  considered,  they  properly 
declare  the  law,  and  are  not  misleading,  they  are  not  objectionable. 
State  V,  Noeninger,  166. 
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6.     :   :   DEFENDANT  AS  WITNESS.    It  IB  proper  in  a  criminal 

prosecution  to  instruct  that,  "while  the  defendant  is  a  competent  wit- 
ness in  his  own  behalf,  yet  in  determining  the  credibility  of  his 
testimony  the  jufy  may  take  into  consideration  his  interest  in  the 
result  of  the  suit."    lb, 

7.     :  PRINCIPAL  AND  ACKHSSSOBY.    One  indicted  as  an  accessory  in 

a  felonious  assault  may  be  convicted  as  a  principal,  and  where  the 
instructions  properly  authorized  his  conviction  on  the  theory  that  he 
advised,  procured  or  incited  the  assault,  it  was  not  error  to  refuse  an 
instruction  that  he  could  not  be  convicted,  unless  there  was  a  common 
purpose  between  himself  and  co-defendant  to  commit  the  crime.    lb, 

FELONIOUS    ASSAULT:    INSTRUCTION.     Where   a   defendant 


charged  with  a  felonious  assault  testified  that  he  aimed  to  shoot  over 
the  head  of  the  party  assaulted,  it  was  uot  error  to  refuse  to  instruct 
at  his  request  that  he  should  be  acquitted,  if  the  shot  was  so  fired, 
where  the  jury  were  instructed  that  they  should  convict  if  the  shot 
was  fired  intentionally  and  in  malice,  and  must  acquit  if  they  had  a 
reasonable  doubt  of  defendant's  guilt.    lb. 

9.     :  INSTRUCTIONS.    Where  a  defendant  asks  no  instruction  upon 

a  given  point,  and  does  not  assign  the  failure  of  the  court  to  instruct 
on  it  as  a  reason  why  a  new  trial  should  have  been  granted,  it  is  too 
late  to  raise  the  objection  in  the  appellate  court,    i  b. 

10.  :  DfPEAOHHENT  OF  WITNESS.  Evidence  of  specific  and  inde- 
pendent immOriJ  acts  is  inadmissible  for  the  purpose  of  impeaching 
tibe  credibility  of  a  witness.    State  v.  Sogers,  SOB,j 

11.  Criminal  LAW:  practice:  evidence.  When  one  accused  of  crime 
wholly  or  partially  admits  the  truth  of  the  charge,  then  both  the  accu- 
sation and  the  reply  are  competent  evidence,  and  any  argument 
legitimately  drawn  therefrom  may  properly  be  made  to  the  jury.    lb, 

12.  Criminal  practice:  evidence.  Where  it  appears  that  defendant  was 
the  prosecuting  witness'  agent  for  the  sale  of  pianos,  and  that  their 
transactions  extended  from  a  period  antedating  the  contract  down  to 
tiie  termination  of  the  agency,  a  statement  of  account  rendered  by 
the  prosecuting  witness  to  defendant,  which  showed  tiiat  defendant 
had  the  piano  in  question  on  hand  at  a  certain  date,  is  properly  admiss- 
ible in  evidence  after  it  was  introduced  in  part  by  defendant  during 
the  cross-examination  of  the  prosecuting  witness.  8t€Us  v,  Adains, 
208. 

13.  : .    So  under  such  circumstances  letters  written  by  the 

pi'osecuting  witness  to  the  defendant  requesting  him  to  make  a  settle- 
ment and  to  account  for  the  pianos  are  admissible,  especially  where 
the  defendant  does  not  deny  the  sale  of  the  piano  and  the  appro- 
priation of  the  proceeds,  and  the  letters  were  a  part  of  the  correspond- 
ence between  the  parties  and  were  not  replied  to  by  defendant.    lb, 

14.  :   embezzlement:   criminal   intent.    An    instruction   which 

makes  the  defendant's  fraudulent  intent  consist  in  converting  the 
piano  "to  his  own  use  with  the  intent  to  convert  it  to  his  own  use 
without  the  consent  of  his  employer"  is  sufficient  on  the  question  of 
the  criminality  of  the  conversion.    lb. 

15.  :   OBJECTION    TO    EVIDENCE.    A    mere   general   objection  to 

evidence  may  be  disregarded  by  the  trial  court.    lb. 

16. :  defendant  as  witness:  cross-examination.  Mere  volun- 
tary statements  made  by  defendant  on  cross-examination  as  a  witness 
cannot  be  made  a  gi-ound  for  reversing  the  judgment.    lb. 
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17.  Criminal  law:  practice:  witness.  Where  a  witness  for  the  state  in 
a  oriminal  prosecution  stated  that  she  had  been,  bat  was  not  then,  the 
wife  of  the  defendant,  and  her  testimony  otherwise  was  eorroborative 
not  only  of  what  was  proved  by  other  witnesses  but  conceded  by  defend- 
ant, it  will  be  held  not  to  have  prejudiced  him.    State  v,  FotteVt  4£4. 

18.   :  PLIGHT.    While  the  flight  of  one  accused  of  crime  raised  a 

presumption  of  his  guilt,  vet  he  may  explain  it  upon  other  grounds,  if 
he  can,  and  in  such  case  it  is  for  the  jury  under  all  the  circumstances 
to  find  why  he  fled.    lb, 

19.  :  practice:  new  trial.    A  new  trial  will  not  be  granted  upon 

the  ground  of  the  discovery  of  evidence  which  is  only  cumulative. 
lb. 

20.  : : .    A  new  trial  will  not  be  granted  because  of 

the  discovery  of  statements  made  by  a  witness  after  the  trial  tending 
to  impeach  him.    lb. 

21.  Criminal  practice:  special  judge,  qualipications  op.  Under 
Revised  Statutes,  1879,  section  1107,  regulating  the  election  of  special 
judges,  the  record  of  the  circuit  court  over  which  a  special  judge  pre- 
sided need  not  contain  the  official  oath  of  said  judge  or  state  that  he 
had  the  qualifications  of  a  circuit  judge.    State  v.  Gamblef  500. 

22.  :  evidence.    A  party  complaining  of  the  loss  of  evidence  must 

show  its  materialty.    lb, 

23.  :    continuance:    presumption.    Every   presumption    will  be 

.  indulged  in  favor  of  the  correctness  of  the  action  of  the  trial  court  in 

granting  and  refusing  continuances.    lb. 

24. :  INDICTMENT,  FAILURE  TO  READ:  HARMLESS  ERROR.      The  failure 

to  read  the  indictment  to  a  defendant  in  a  criminal  case  will  not  con- 
stitute reversible  error,  it  appearing  that  he  was  duly  arraigned  and 
pleaded  not  guilty.    lb. 

26.  :    ASSESSMENT   OF   PUNISHMENT   BY  COURT.     Under  Revised 

Statutes,  1889,  section  4230,  it  is  the  duty  of  the  court  to  assess 
and  declare  the  punishment  in  a  criminal  case  where  the  jury  find 
a  verdict  of  guilty,  but  fail  to  agree  on  the  punisliment.  State  v. 
Dennison,  641. 

26. :   VENUE:    instruction.    Where,  on  a  trial  for   a   criminal 

offense,  the  evidence  of  the  crime  and  the  venue  are  wholly  circum- 
stantial and  meager,  the  failure  of  the  court  to  instruct  the  jury  to 
acquit,  unless  they  found  the  crime  was  committed  in  the  county 
charged  in  the  indictment,  will  constitute  reversible  error.  State  v. 
Igo,  663. 

27. :  CHANGE  OF  VENUE.    A  criminal  cause  cannot  be  removed 

from  one  county  to  another  by  mere  stipulation  of  parties ;  an  order 
of  court  directing  the  change  is  essential.    State  v.  Buckj  6SS. 

28.  :  substituting  juror.    A  defendant  in  a  criminal  case  may 

consent  to  the  substitution  of  a  juror  for  one  already  selected  and 
sworn.    State  v.  Thornton^  640. 

29.  :  PREJUDICE  OF  JUROR:  NEW 'TRIAL.    On  a  trial  for  seduction 

under  promise  of  marriage  one  of  the  jurors,  after  they  had  been 
sworn  and  before  the  introduction  of  evidence,  used  most  brutal  lui- 
guage  in  regard  to  the  defendant  who  at  once  brought  the  matter  to 
the  attention  of  the  court,  and  challenged  the  juror's  right  to  sit  on 
the  trial.  Held,  that  the  trial  court  erred  in  not  granting  a  new  trial 
because  of  the  prejudice  of  the  juror.    State  v.  Wheeler,  668. 
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30.  :  REASONABLE  DOUBT:  INSTRUCTIONS.    It  is  not  eiTor  that  aa 

instruotion  hypothecating  facts  authorizing  a  verdict  of  guilty  does 
not  require  the  facts  to  be  found  beyond  a  reasonable  doubt,  where 
the  jury  are  properly  instructed  on  the  latter  in  a  separate  instruction. 
Tb, 

PBACTICB  IN  SUPREME  OOUBT. 

J 

1.  Practice  in  supreme  court.  The  uniform  practice  in  the  supreme 
court  is  not  to  disturb  the  finding  of  the  jury  oi^  trial  court  on  a  ques- 
tion of  fact,  in  an  action  at  law,  where  the  issue  has  been  submitted 
on  proper  instructions.     Fiita  «.  SherijJ,  110, 

2.     :  motion  por  new  trial.    Where  objection  to  the  competency 

of  a  witness  is  not  made  a  ground  for  a  new  trial  it  will  not  be  con- 
sidered on  appeal.    J&. 

3, :  MOTION  POR  new  trial.    The  refusal  of  an  instruction  will 

not  be  reviewed  on  appeal  where  it  was  not  made  a  ground  for  a 
motion  for  a  new  trial.    Haynes  v.  The  Tovon  of  Trenton,  IBS. 

4.  :  improper  remarks  of  attorney.  Where,  against  defend- 
ant's objection  and  the  admonition  of  the  court,  plaintiff's  attorney 
in  his  argument  to  the  jury  comments  on  facts  not  in  evidence,  a 
judgment  for  plaintiff  will  be  reversed.     lb, 

5.     :  INSTRUCTIONS.    Where  a  defendant  asks  no  instruction  upon 

a  given  point  and  does  not  assign  the  failure  of  the  court  to  instruct 
on  it  as  a  reason  why  a  new  trial  should  have  been  granted,  it  is  too 
late  to  raise  the  objection  in  the  appellate  court.  State  v,  Noenwger, 
166. 

6.     :    qualification  of  juror.    The  finding  of  the  trial  court 

respecting  qualifications  of  a  juror  will  not  be  disturbed  on  appeal, 
unless  it  is  clearly  against  the  evidence.  Mdhaney  v.  The  St.  Louig  / 
Jff.  £y.  Co.,  191. 

7. :  .    Semble,  that  a  challenge  for  cause  to  a  juror  who  is 

a  cousin  of  the  wife  of  one  of  the  parti es«  and  who  conveys  the 
impression  that  he  might  be  more  favorably  inclined  to  his  evidence 
tiian  to  that  of  the  other  party,  ought  to  be  sustained.    lb. 

8.  :  improper  remarks  of  counsel.  Improper  remarks  of  coun- 
sel, in  order  to  be  reviewed  by  the  appellate  court,  must  be  objected 
to  when  made.    lb. 

9.  Practice  in  supreme  court.  An  appellate  court  will  not  consider 
an  unpleaded  defense.     The  St.  Louis  Agr'l  f  Meoh.  Aas'n  v.  Delano, 

217. 

10.  :  death  of  one  of  several  plaintiffs  in  error.    The  death 

of  one  of  several  plaintiffs  in  error  or  of  one  of  several  defendants  in 
error  does  not  abate  a  suit  or  necessitate  a  revival  of  it  in  the  supreme 
court.     Maguire  v.  Moore,  t67. 

11.  Supreme  court:  appellate  jurisdiction.  The  supreme  court  has 
jurisdiction  of  an  appeal  in  a  case  where  a  county  is  a  party.  Howdl 
Co,  V.  Wheeler,  t94. 

12.  Practice,  appellate:  bill  of  exceptions:  motion  for  new  trial. 
A  motion  for  a  new  trial  will  not  be  considered  on  appeal  unless  it  is 
either  incorporated  into  the  bill  of  exceptions,  or  i«  called  for  therein, 
and  has  been  copied  by  the  olerk  into  the  record  certified  by  the 
appellate  court.    Arnold  v.  Boyer,  SIO, 
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13.  Practioe:  pindino  of^  trial  court.  The  finding  of  the  oonrt  in  an 
action  at  law  tried  without  a  jury  is  as  conclusive  in  the  supreme 
court  as  the  verdict  of  a  jury.    Magee  v.  Burch,  SS6. 

14.  SuPRBMB  COURT  PRACTICE:  EVIDENCE.  An  Objection  to  the  admission 
of  a  note  in  evidence  because  the  signature  was  in  one  handwriting 
and  the  residue  of  the  note  in  another,  which  was  overruled  in  the 
court  beloW;  will  not  be  considered  on  appeal,  when  there  is  nothing 
in  the  record  to  show  any  difference  in  the  handwriting.    lb. 

15.  :  EVIDENCE  TO  SUPPORT  VERDICT.  The  Supreme  court  in  deter- 
mining whether  the  evidence  is  sufficient  to  support  a  verdict  for  plain- 
tiff will  (laying  aside  defendant's  controverting  evidence)  assume  that 
plaintiff's  evidence  is  true,  and  will  give  to  it  every  favorable  infer- 
ence which  may  be  reasonably  and  fairly  drawn  from  it.  Cohn  v.  City 
of  Kansas,  887, 

16.  Practice,  appellate:  coNFUCTiNa  INSTRUCTIONS.  Giving  of  conflict- 
ing instructions  constitutes  reversible  error.  Bluedom  v.  The  Mo,  Foe. 
By.  Co.,  439. 

17.  :  IMPROPER  REMARKS  OP  PROSECUTiNO  ATTORNEY.    An  appellate 

court  will  not  interfere  with  the  discretion  of  the  trial  court  in  deny- 
ing a  new  trial  because  of  the  improper  remarks  of  the  prosecuting 
attorney,  unless  the  record  clearly  shows  what  the  alleged  prejudicial 
remarks  were,  and  the  circumstances  under  which  they  were  made. 
State  V.  Thornton,  640. 

PBEFEEENCE. 

Debtor  and  creditor:  preference.  A  failing  debtor  may  prefer  one 
creditor  to  another  by  giving  the  former  a  mortgage  to  secure  an 
existing  indebtedness,  where  it  is  accepted  in  good  faith  by  the 
creditor  for  the  sole  purpose  of  such  security.  Sohroeder  v.  Bobbitt, 
289. 

PRESUMPTION. 

1.  Written  instrument:  alterations:  presumption.  Although  there 
are  alterations  apparent  upon  the  face  of  an  instrument,  yet,  unless 
there  is  something  suspicious  about  them  it  will  be  presumed  that  they 
were  made  contemporaneously  with  the  execution  of  the  instrument. 
StillweU  V.  PatUm,  S62. 

2«  Evidence:  failure  to  testify:  presumption.  An  unfavorable  pre- 
sumption will  not  be  indulged  against  a  defendant  failing  to  appear 
and  testify  on  a  business  matter  in  issue,  where  it  appears  that  it  was 
transacted  through  his  subordinates,  and  that  the  defendant  was  not 
familiar  with  its  details.  Wilson  v.  The  St.  Louis  f  8.  F.  By.  Co., 
688. 

See  Practice,  Civil,  21. 

PEINCIPAL  AND  ACCESSORY 

See  Criminal  Law,  15. 

PRINCIPAL  AND  SURETY. 

1.  Trustee:  action  on  bond:  surety:  evidence.  The  order  appoint- 
ing the  trustee  is  properly  admitted  in  evidence  in  an  action  against 
%  surety  on  the  former's  bond.     Tittman  v.  Green,  S$. 
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2.     :  : : .    A  receipt  from  the  trustee  u  such 

to  himBelf  as  curator  of  the  cestui  que  trust,  executed  after  the  assump- 
tion of  the  trust  and  the  giving  of  the  trustee's  bon  1,  and  presented 
to  the  probate  court  on  a  settlement  of  his  accounts  as  gua»iian  and 
curator,  was  competent  against  the  suret7  as  evidence  that  thereafter 
the  curator  held  the  estate  of  his  ward  in  his  capacity  as  trustee.    lb, 

3.  CouNTT  indebtedness:  financial  aqent:  bond:  sureties.  Sureties 
on  the  bond  of  a  financial  agent  appointed  by  the  county  court  to 
negotiate  the  refunding  of  the  bonded  indebtedness  of  the  county  will 
not  be  liable  beyond  the  amount  of  bonds  authorized  by  the  order  of 
the  county  court  to  be  negotiated.    Sullivan  Co.  v.  HatfielA,  S7. 

4.     : : : .    If  the  amount  provided  for  in  the 

order  of  the  court  was  not  sufficient  to  refund  the  old  debt,  the  court 
should  have  made  another  order  and  required  a  new  bond  of  the 
agent.    1  h» 

5^  School  mobtoage:  action  on  original  bond:  suretiss.  At  a  sale 
under  a  mortgage  to  secure  school  money  a  solvent  purchaser  bid  in 
the  land,  and  the  sheriff  made  due  return  of  the  sale,  and  the  sum  bid 
which  was  more  than  the  amount  of  the  mortgage  debt.  Several  days 
later,  upon  a  tender  of  a  deed  by  the  sheriff,  the  purchaser  refused  to 
accept  it,  claiming  that  the  title  was  bad.  Held,  in  a  subsequent 
action  on  the  bond  secured  by  the  mortgage,  that  the  mincer  and 
sureties  on  the  bond  were  not  discharged.    Howell  Co,  v.  Wheeler,  t94. 

See  Injunction,  1,  2. 

PROCESS. 

See  Publication. 

PBOHIBinON. 

Circuit  court:  jurisdiction:  bond:  practice:  prohibition.  "Where the 
circuit  court  ought  not  to  entertain  jurisdiction  of  a  suit  on  an  admin- 
istrator's bond  because  of  the  pendency  of  the  same  cause  in  another 
court,  such  objection  must  be  raised  in  the  circuit  court  by  demurrer 
or  answer.  Prohibition  will  not  lie  in  such  case  to  deprive  the  circuit 
court  of  jurisdiction.    The  State  ex  rel,  Johnson  v,  Withrow,  1, 

PROSTITUTION. 

See  Criminal  Law,  45. 

PUBLICATION. 

Practice:  service  by  pubucation  only,  eppect  op.  Service  of  process, 
by  publication  of  notice  only,  will  give  effect  to  a  proceeding  only  so 
far  as  it  is  one  in  rem.     Wilson  v.  The  St.  Louis  f  S.  F,  By,  Co,,  688, 

QUITCLAIM  DEED. 

See  Deeds,  5,  6,  7. 

QUO  WARRANTO. 

Quo  warranto:  prosecuting  attorney:  relator.  A  prosecuting  attor- 
ney may  maintain  a  quo  warranto  proceeding  without  the  intervention 
of  a  private  person  as  a  relator.    State  ex  rel.  Brown  v,  McMiXUm,  153, 
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RAILROADS. 

NXOLIOENOE:  STREET  OAB  RUNNING  OVER  CHILD.      A  ohild  four  yeOTS  of 

age  started  to  run  across  a  street  in  the  city  of  St.  Louis  at  about  the 
middle  of  the  block,  fell  about  four  feet  in  front  of  a  horse  drawing 
defendMit's  street  car  moying  at  a  slow  trot  and  was  n  n  vet. 
There  was  eyidenoe  that  it  was  dark  at  the  time  but  sufficiently  light 
to  enable  one  to  distinctly  see  the  ohild  half  way  across  the  street; 
that  to  the  driver's  knowledge  the  street  at  this  point  was  much  fre- 
quented by  children;  that  the  car  could  have  been  stopped  within  a 
distance  of  two  feet;  that  the  driver  was  giving  no  attention  to  the 
track  in  front  of  him  and  did  not  see  the  child  before  the  car  passed  over 
him.  Held,  that  the  question  of  negligence  was  properly  submitted  to 
the  jury.    BoBenkranz  v.  The  lAndell  By.  Co,,  9. 

— — : : .    The  parents  of  the  child  were  poor   and 

dependent  on  their  labor.  The  father  was  sick  in  a  hospital  from 
wluch  the  child  and  his  mother  had  just  returned.  The  house  was 
twenty-five  feet  from  the  street  with  an  alley  leading  to  the  street. 
The  child  was  seated  on  the  doorstep  eating  food  wMch  the  mother 
had  provided  for  him.  She  went  into  the  house  to  get  him  something 
more  to  eat  and  returned  in  a  few  minutes  and  fbund  the  child  had 
gone,  Edie  started  to  hunt  him  and  met  persons  carrying  him  home, 
already  injured.  Heldf  that  the  mother  was  not  chargeable  as  a 
matter  of  law  with  contributory  negligence.    /  h, 

iKSTRUcnoNS  AS  TO  DAKAOES.    An  instruc- 


tion that  if  the  jury  find  for  plaintiff  they  should  **  assess  his  damages 
at  such  a  sum  as  they  may  believe  from  the  evidence  will  be  a  fair 
compensation  to  him:  First,  for  any  pain  of  body  or  mind;  second,  for 
any  loss  of  earnings  after  he  shall  have  attained  the  age  of  twenty-one 
years;  third,  for  any  physical  disfigurement  or  deformity;  fourth,  for 
any  permanent  injury  to  his  body  other  than  disfigurement  or  deform- 
ity which  plaintiff  has  sustained  or  will  hereafter  sustain  by  reason  of 
said  injuries  and  directly  caused  thereby/'  cannot  be  said  to  be  so 
wanting  in  perspicuity  or  clearness  that  it  could  have  misled  or  con- 
fused the  jury.    Ih. 

4.     :  PROSPEcnvs  damages.    Prospective  damages  to  adults  on 

account  of  impairment  of  earning  capacity  in  the  &ture  is  a  proper 
element  of  damages  in  case  of  a  personal  injury.    Ih, 

-5.     :  :  CHILD.    So,   in  such  case,  the  jury  may  take  into 

consideration  loss  of  earnings  of  an  infant,  four  years  old,  after  he 
shall  have  attained  his  majority,  though  he  has  never  earned  any 
thing  and  though  no  one  can  tell  with  any  certainty  what  his 
earning  capacity  will  be.    Ih. 

•6.  Railroad:  injury  to  pedestrian:  negligence.  Althou^  one  is 
struck  and  killed  while  walking  on  a  railroad  track,  the  company  will 
still  be  liable  if  deceased  was  in  imminent  peril  and  defendant's  ser- 
vants knew  of  such  peril  in  time  to  have,  by  the  exercise  of  ordinary 
care,  avoided  the  accident,  or  if  the  employes,  by  the  exercise  of 
ordinary  care,  could  have  become  aware  of  the  peril  in  time  to  have 
done  so  and  failed  in  that  regard  and  owing  to  such  failure  the 
deceased  was  killed.  Ouenther  v.  The  St,  Louis,  I.  M,  f  8,  By,  Co., 
18, 

DAMAGE.    The  damages  to  be  recovered 


in  such  case  is  the  fixed  sum  of  $5,000.    Ih. 

-8.     :  :  .    One  is  not  a  trespasser  on  a  railroad  track 

who  has  been  accustomed  to  use  it  for  a  long  time  with  the  company' tf 
tacit  permission.     (LeMay  v,  Bailroad,  105  Mo.  361.)    Ih, 


Digitized  by 


Google 


730  INDEX. 


9.     :  moHT  OF  way,  abanbonhent  op.    The  mere  non-user  of  % 

right  of  waj  granted  to  a  railroad  company  will  not  extingaish  tho 
easement,  in  the  absence  of  adverse  possession  by  the  servient 
owner,  or  of  such  acts  on  ttie  part  of  the  company  as  evince  a  clear 
intention  to  abandon  the  right  of  way.  The  Boanoke  Investment  Co. 
V.  TheK.Cf  8,  E.  By,  Co,,  60. 

10.  :  :   CONDITION  subsbqubnt.    a  grantor  of  a  right  of 

way  to  a  railroad,  the  deed  having  been  lost,  testified  tiiat  the  com- 
pany by  the  terms  of  the  deed  was  to  build,  immediately  after  the 
road  was  finished,  two  double-track  bridges  across  the  cut  on  the 
grantor's  land.  Heldy  that  the  part  of  the  contract  relating  to 
the  bridges  was  not  a  condition  subsequent,  failure  to  perform  which 
would  forfeit  the  grant.    J6. 

11.  :  .    The  evidence  in  this  case  held  sufficient  to  show 

abandonment  by  the  defendant  railroad  of  the  right  of  way  in  ques- 
tion.   Ih. 

12.  Neguoence:  injury  to  servant:  evidence  op  precaution  after. 
ACCIDENT.  In  an  action  against  a  railroad  for  injuries  to  a  switchman 
while  uncoupling  moving  cars,  caused  by  his  foot  being  caught 
between  switch  rails  at  a  point  where  the  block  between  tihem  was 
worn  away  by  use,  evidence  that  within  twenty-four  hours  after  the 
accident  the  defective  block  was  replaced  by  a  new  one  is  incom- 
petent to  originate  an  inference  or  implied  admission  of  negligence, 
and  its  admission  is  sufficient  ground  for  reversal  of  a  judgment 
against  defendant.  [Per  Sherwood,  C.  J,,  Barclay,  Gantt,  Mao- 
FARLANE  and  Thomas,  J  J.,  concurring,^  Alcorn  v.  The  C.  ^  A.  By, 
Co,,  81. 

13.  Master  and  servant:  oontrtbxjtory  neouoence:  assumption  of 
RISKS.  There  is  a  clear  distinction  between  the  defenses  of  contribu* 
tory  negligence  and  the  assumption  of  risks.    lb. 

14.  :    CARE  required  op  servant,    a  servant  is  bound  to  use 

ordinary  care  to  avoid  injury  even  though  the  danger  thereof  arises 
from  risks  unusual  to  the  service.    lb, 

15.  :  :  KNOWLEDGE  OP  DANGER.    Knowledge  of  a  danger  is 

an  important  element  to  consider  on  the  issue  of  negligence,  but  is 
not  always  decisive  thereof.    lb. 

16.  :  master's  duty.    The  master's  duty  requires  of  him  ordinary 

care  to  supply  and  maintain  reasonably  safe  and  sufficient  appliances 
necessary  for  the  servant's  work.    lb. 

17.  Negligence:  question  for  jury,  when.  The  plaintiff  while  uncoup- 
ling moving  cars,  at  night,  was  injured  by  having  his  foot  caught 
between  switch  rails,  insufficiently  blocked;  he  was  familiar  with  the 
railroad  yard  and  tracks  where  the  accident  happened,  but  had  no 
actual  knowledge  of  the  defective  block ;  held,  that  the  question  of 
his  negligence  in  the  circumstances  was  for  the  jury.    lb. 

18.  :  railroad:  abandonment  OF  RULES:  harmless  error.  Where 

the  trial  court  excluded  evidence  of  a  rule  forbidding  employes' 
''jumping  on  or  off  trains,  or  engines  in  motion  and  getting  between, 
cars  in  motion  to  uncouple  them,"  but  the  testimony  for  defendant 
showed  a  practical  abandonment  of  the  rule  by  employes  and  their 
managing  superiors,  the  exclusion  of  that  evidence  was  not  prejn* 
dicial  error.  [Sherwood,  0.  J.,  Gantt  and  Macfarlaks,  J  J.,  dissaU^ 
ing,;\    lb. 
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19.  :  STREET  OAR:   BUNNINO  OYER  CHILD.    In  an  aotion  for  the 

death  of  a  child  who  was  run  over  by  a  street  oar  drawn  by  two 
mules,  the  evidence  tended  to  ^ow  that  the  deceased  with  a  com- 
panion was  driving  a  cow  from  a  westerly  direction  across  the  street; 
that  in  crossing  he  was  tripped  by  the  east  mule  and  thrown  on  the 
track  and  the  &ont  wheel  of  the  car  passed  over  his  leg.  The  driver 
testified  that  he  saw  neither  of  the  boys  until  after  the  accident,  and 
there  was  also  evidence  which  tended  to  show  that  the  attention  of 
the  driver  was  at  the  time  directed  to  some  person  standing  on  the 
west  side  of  the  street.  Beld,  that  the  question  of  defendant's  neg- 
ligence was  for  the  jury.    Senn  v.  The  Southern  By.  Co.,  142. 

20.  :  :  .    Reasonable  care  required  the  driver  to  keep 

a  vigilant  watch  for  all  vehicles  and  persons  on  foot,  especially  child- 
ren, either  on  the  track  or  moving  towards  it  and  on  the  first  appear- 
ance of  danger  to  such  persons  to  use  all  reasonable  efforts  to  avoid 
injuring  them.    Ih. 

21.  :    :   EVIDENCE:    res  gest^.    The  child's  father  did  not 

see  the  accident,  but  reached  the  place  within  two  or  three  minutes 
after  its  occurrence.  He  was  asked  on  the  trial  what  he  said  to  the 
driver,  and  answered:  '*1  said  to  him,  *  It  was  your  careless. driving,^ 
and  took  the  boy  and  carried  him  into  the  house."  The  next  question 
was  what  then  occurred,  and  he  answered:  "I  sent  for  the  doctor." 
Eeldf  first,  that  the  declaration  of  the  father  was  not  a  part  of  the  re$ 
gestcB  and  was  inadmissible,  and,  second,  that  the  evidence  failed  to 
show  that  the  driver  made  no  denial  of  the  charge.    Jh. 

NEOUOENCE:  EVIDENCE.    The  clothing  of  one  injured  by  bclrg 


run  over  by  a  street  car  is  competent  evidence  in  an  action  therefor, 
when  it  tends  to  establish  any  controverted  fact  in  issue.    lb. 

23.  :  :  harmless  error.    Where  the  instructions  given  in 

such  action  required  the  driver  of  the  car  to  exercise  only  that  care 
which  the  common  law  imposed  upon  him,  the  introduction  in  evidence 
of  a  city  ordinance  in  part  invalid,  because  requiring  an  unreasonable 
degree  of  care,  will  be  deemed  harmless.    lb, 

24.  Street  railway:  negugence:  practice:  yariancb.  "Where  a  peti- 
tion charged  negligence  of  the  driver  of  a  street  oar  in  prematurely 
starting  it  while  the  plaintiff  was  alighting  and  the  evidence  supported 
the  charge,  the  fact  that  a  defective  brake  contributed  to  the  injury 
will  not  defeat  a  recovery,  and  constitutes  no  variance.  Buck  v.  The 
PeopWs  Street  By.  Co.,  179. 

25.  :   :   free  passenger:   child.    A  small  boy  became  a 

free  passenger  on  defendant's  street  cars,  by  consenlrof  the  driver  in 
charge;  held,  that  defendant  became  bound  to  exercise  toward  him 
the  same  care  as  toward  other  passengers.    lb. 

26.  Bailroad:  personal  injury:  damages.  A  boy  received  injuries 
from  having  been  run  over  by  a  car,  with  the  ordinary  consequences 
of  pain,  etc.,  and,  moreover,  a  permanent  limp  and  incapacity  to 
straighten  his  leg;  held,  $3,000  damages  were  not  excessive.    lb. 

27.  Personal  injuries:  evidence.  Evidence  that  the  plaintiff  was  mar- 
ried, and  as  to  the  number  and  ages  of  his  children,  is  inadmissible  in 
evidence  in  an  action  for  personal  damages.  MaJumey  v.  The  St.  Louis 
d^H.By  Co.,  191. 

28.  :    :    subsequent  repairs.     Evidence  of  repairs  of  a 

railroad  track  made  six  months  after  an  injuiy  charged  to  result 
from  a  defect  therein  is  inadmissible  in  an  action  for  such  injury. 
lb. 
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29.  Negugenoe:  seryakt's  knowledge  of  defeots:  qitestion  roft 
JURY.  Knowledge  on  the  part  of  a  servant  of  a  defect  in  a  railioad 
track  which  caused  the  injuries  for  which  he  sues  is  a  matter  for  the 
jury,  where  different  conclusions  might  be  drawn  from  the  evidence 
on  such  question.    lb, 

80.   :  .  So  the  servant's  knowledge  of  the  unsafe  condition  of 

the  track,  if  in  fact  unsafe,  will  not  defeat  a  recovery,  if  it  was  not  so 
dangerous  as  to  threaten  immediate  danger,  or  if  he  might  have  rea- 
sonably supposed  that  he  could  safely  work  on  it  with  the  use  of  care 
and  caution.    lb, 

tl.  Railroad:  passenger:  personal  injuries.  Where,  in  an  action  by 
a  passenger  against  a  railroad  company  f6r  personal  injuries,  it 
appears  that  the  plaintiff  was  told  by  the  porter  of  the  train  to  go  for- 
ward two  cars  in  order  to  get  off  at  the  next  station,  and  that  after 
plaintiff  started  to  go  forward  the  train  started  jerking  her  off  the 
platform,  such  starting  of  the  train  constitutes  negligence  on  the  pait 
of  the  company.    Smith  v.  The  C,  ^  A.  By.  Co.,  t4S, 

82.  :  :  :  evidence.    The  statement  of  plaintiff's  son 

made  just  after  his  mother  had  fallen  off  that  she  jumped  off  is  inad- 
missible when  the  boy  denies  making  the  statement,  and  testifies  he 
he  did  not  see  his  mother  fidl.    lb, 

83.  Common  carrier:  passenger:  degree  of  care.  An  instruction 
that  the  law  imposes  on  a  common  carrier  of  passengers  the  utmost 
care  in  carrying  them  safely  i»not  erroneous,  where  an  instruction  it 
also  given  that  the  carrier  is  not  an  insurer  of  the  safety  of  passengers, 
and  that  negligence  on  the  part  of  its  servant^ must  be  shown,    lb, 

34.  :  :  .    The  care  required  of  such  carrier  is  that 

care,  prudence  and  caution  which  a  very  careful  person  would  use 
and  exercise  in  a  like  business  and  under  like  circumstances,  or  the 
utmost  care  and  skill  which  prudent  men  are  accustomed  to  use  under 
similar  circumstances,  or  such  skill,  dilig:ence  and  foresight  as  is 
exercised  by  a  very  cautious  person  under  like  circumstances.    lb, 

85.  Personal  injuries:  medical  services  as  damages.  Damages  will 
not  be  allowed  in  an  action  for  personal  injuries  for  medical  services 
in  the  absence  of  evidence  as  to  their  value.    lb, 

36.  Mortgage:  subsequently  acquired  property:  railroad.  A  rail- 
road company  executed  a  mortgage  on  its  entire  line  of  road  between 
named  pointy  **  as  said  railroad  now  is  or  may  be  hereafter  con- 
structed, maintained,  operated  or  acquired,  together  with  all  the 
privileges,  rights,  franchises,  real  estate,  right  of  way,  depots,  depot 
grounds,  sidetracks,  water  tanks,  engines,  cars  and  other  appurten- 
ances thereto  belonging.''  Held,  that  the  mortgage  covered  land 
subsequently  purchased  by  the  company  near  a  depot  on  the  line  of 
its  road,  and  a  hotel  erected  thereon  for  the  purpose  of  lan  eating 
house  and  to  accommodate  the  employes  of  the  company,  passengers 
and  other  persons.  The  O,  j-  St,  L,  By.  Co,  v.  The  Wabash,  St,  L,  f 
P,  By.  Co.,  i98, 

37.  Railroad:  condemnation  proceeding:  assessment  of  damages: 
JURY.  Either  party  in  a  proceeding  to  condemn  property  for  a  rail- 
road right  of  way  is  entitled  to  have  the  damages  assessed  by  the 
commissioners  reassessed  by  a  jury.  The  Chicago,  8.  F,  f  C,  By,  Co, 
V,  Elliott,  S21. 
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38.  Kiouoemob:  icastib  and  servant.  It  is  part  of  the  personal  duty 
of  the  master  to  give  direction  to  the  work  he  undertakes,  and  to  pre- 
seribe  a  system  for  conducting  it.  This  may  be  done  by  rules  when 
necessary,  or  by  the  personal  guidance  of  managers  and  foremen.  In 
BO  doing  the  master  must  use  ordinary  care  for  the  safety  of  his 
employes.    Schroeder  v.  The  C,  j-  A.  By,  Co.,  5St, 

89.  :  foreman:  fellow-servant.  A  foreman  is  not  a  fellow- 
servant  of  a  man  under  his  orders  in  respect  to  his  performance  of 
the  master's  duty  of  directing  the  work  in  his  charge.    Ih, 

40.  :    servant's   assumption    of  risk.     A  servant  assumes  all 

ordinary  risks  of  his  employment,  but  not  unknown  perils  arising 
from  negligent  direction  of  the  work.  The  latter  are  not  usual  risks  cS 
the  service.    Ih, 

41.  Master  and  servant:  ordinary  garb.  An  employe  is  bound  to 
use  ordinary  care  to  avoid  dangers  that  arise,  whether  usually  incident 
to  the  service  or  not.    Ih. 

42.  :    ASSUMPTION   of   risk.    Persons  are  justified  in  assuming 

greater  risks  to  protect  human  life  than  would  be  sanctioned  in  other 
circumstances.    Ih, 

43.  :  OBEDIENCE  TO  ORDER.  Obedience  to  an  order  involving  per- 
sonal danger  cannot  be  declared  negligent  in  law,  unless  tiie  danger 
was  so  glaring  that  no  prudent  person  in  like  situation  would  have 
obeyed.    Ih, 

44.  Bailroad:  master  and  servant:  neougence.  Plaintiff  was  one  of 
a  section  gang  under  a  foreman.  On  the  way  to  work,  while  riding  on 
a  handcar,  they  saw  a  passenger  train  approaching  on  the  same  track, 
^e  gang  (under  the  lead  of  the  foreman)  attempted  to  get  the  car  off, 
but,  when  the  engine  was  some  sixty  feet  distant,  the  foreman 
ordered  the  men  to  "get  out  of  the  way ; "  plaintiff  had  not  reasonable 
time  to  escape  and  was  struck  by  the  handcar  when  it  was  thrown  off 
by  the  engine ;  heldf  that  the  question  of  negligent  direction  of  the 
foreman,  and  of  contributory  negligence  of  plaintiff,  were  for  the  jury. 
Ih. 

45.  Neguqence:  evidence:  blocking  railroad  rails.  Witnesses  intro- 
duced in  a  personal  injury  case  for  the  purpose  of  showing  a  coal 
company's  negligence  in  not  blocking  its  railroad  switch  rails  may.  to 
show  their  experience  as  railroad  men,  testify  that  switches  were 
blocked  before  and  after  the  accident  in  certain  railroad  yards  where 
they  worked.    HamilUm  v.  The  Bich  Hill  Coal  Mining  Co.,  364. 

46.  : .:  .    Nor  is  it  a  valid  objection  to  their  testimony 

that  they  acquired  their  experience  from  work  at  ordinary  railroad 
yards,  and  not  at  switch  tracks  about  coal  shafts.    Ih. 

47.  :  coal  company  running  railroad.    Where  coal  companies 

undertake  to  run  railroads,  they  are  under  the  same  obligation  as  the 
latter  to  have  their  tracks  and  switches  reasonably  safe.    Ih. 

48.  :  QUESTION  FOR  JURY.    Whether  or  not  the  defendant's  servant 

was  guilty  of  negligence  in  standing  on  the  rails  of  its  railroad  track 
in  attempting  to  couple  a  moving  to  a  stationary  oar,  was  a  question 
for  the  jury.    Ih. 

49.  :  SERVANT  IN  LINE  OF  DUTY:  QUESTION  FOR  JURY.    Whether  or 

not  an  employe  was  acting  in  the  line  of  his  duty  when  injured  is, 
where  the  evidence  is  conflicting,  a  question  for  the  jury.    Ih. 
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60.    :  FUBNISHINO  XNSTRXTMENTALITTBS:  MASTBR'S  DTJTT  TO  SKRYAirF. 

It  is  the  datj  of  the  master  to  nse  all  reasonable  oare  and  caution  in 
oonstruoting  and  proooring  instromentalities,  machinery  and  appli- 
ances with  which  the  servant  is  to  perform  the  work  required  of  him, 
lb. 

61.  :  :  ,    The  care  required  must  depend  upon  the 

danger  to  be  reasonably  apprehended  from  the  use  of  the  appliance 
for  the  purpose  for  which  it  is  designed.    lb. 

62.  :  FAILITRE  TO  BLOCK  RAILS.    Whether  or  not  a  coal  company 

operating  switching  tracks  at  its  coal  mines  was  negligent  in  failing 
to  block  the  rails,  is  a  question  for  the  jury.    lb. 

63.  :  MASTER  ANi)  SERVANT:  KNOWLEDGE  BY  SERVANT  OP  DEFECT- 
IVE INSTRUMENTALITIES.  Knowledge  by  the  servant  that  an  appli- 
ance is  defective,  and  that  risk  is  incurred  in  its  nse,  will  not,  as  a 
matter  of  law,  defeat  the  servant's  action  for  injury  received  in  using 
it  where  the  danger  is  not  such  as  to  threaten  immediate  injury,  or 
where  it  is  reasonable  to  suppose  that  the  appliance  may  be  safely 
used  by  the  exercise  of  care  and  caution,  and  it  is  generally  a  question 
for  the  jury  whether  the  surrounding  circumstances  made  it  contribu- 
tory negligence  for  the  servant  to  continue  using  the  appliance.    lb, 

64.  Bailroad:  police  regulations.  Laws  and  ordinances  regulating 
the  speed  of  railroad  trains  are  police  regulations.  Blu^dom  v.  Tk$ 
Mo.  Foe.  By.  Co.,  459. 

65.  :  :  orrr  ordinances.    The  delegation  to  a  municipality 

of  the  power  to  regulate  such  trains  need  not  be  given  in  express 
terms,  but  may  be  implied  from  the  power  of  the  city  to  abate  nui- 
sances and  provide  for  the  general  welfare.    lb. 

66.  :  :  .    City  ordinances  prohibiting  the  running  of 

railroad  trains  within  its  limits  at  a  greater  rate  of  speed  than  six 
miles  an  hour  will  not  be  construed  as  applying  merely  to  the  streets 
and  crossings  in  the  absence  of  any  limitation  to  that  effect  in  the 
ordinance.    lb, 

67.  :  :  negligence.    An  employe  of  the  railroad  company 

injured  by  reason  of  the  violation  of  such  ordinance,  but  not  partici- 
pating therein,  can  maintain  an  action  against  the  company  for  the 
injuries  so  received.    lb. 

68.  :  :  .    Nor  will  su^  action  be  defeated  because 

the  train  was  in  chM*ge  of  co-employes  of  plaintiff,  where  the  former 
were  running  the  train  pursuant  to  a  time-card  prepared  and  promul- 
gated by  the  company,    lb. 

69.  :  JOINT  negligence  of  master  and  fellow-servant.    One 

servant  may  recover  for  an  injury  caused  by  the  joint  negligence  of 
the  master  and  a  fellow-servant.    lb. 

60.  CJontributory  negugence:  practice.  The  trial  court  will  not 
declare,  as  a  matter  of  law,  one  guilty  of  contributorv  negligence 
where  the  evidence  does  not  make  out  a  clear  case  of  su<ui  negligenee. 
lb. 

61.  Negligence:  railroad:  crossing  track:  citt  ordinance.  Plaintiff 
was  injured  while  attempting  to  cross  the  defendant's  .track  in  tiie 
city  of  8t.  Iiouis  through  an  opening  between  cars  standing  from 
twenty-five  to  fifty  feet  apart.  He  testified  that  he  looked  before 
crossing  and  did  not  see  the  cars  were  moving.  The  evidence  also 
showed  that  defendant  was  not  observing  the  city  ordinance  regulat- 
ing the  movement  of  trains.  EeXd,  that  the  case  was  one  for  the  jury. 
Dahlatrom  v.  The  8i.  Louis,  I.  M.  ^  S.  By.  Co.,  6U. 
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^.  Nequgkhoe  per  8e:  violation  of  ordinance.  Buimmg  a  train  in  a 
city  in  violation  of  its  ordinances  is  negligence  jp^r  se,     lb. 

-63.  Negligence:  ordinance:  question  for  jury.  Whether  a  train  is 
''well  manned  with  experienced  brakemen  at  their  posts"  within  the 
meaning  of  a  city  ordinance,  is  a  question  for  the  jury.    Ih, 

64.  : : .    Whether  an  injury  received  by  one  from  a 

moving  train  in  crossing  a  railroad  track  could  have  been  prevented 
by  the  company's  observance  of  a  city  ordinance,  was  in  this  case  a 
question  for  the  jury.    Ih. 

65.  : .    Plaintiff's  recovery  will  not  be  defeated  bedause  of 

his  failure  to  look  in  the  direction  of  the  car  which  struck  hhn,  unless 
by  so  looking  he  could  have  discovered  the  threatened  danger.    Ih. 

66.  Statute 'OF  frauds:  part  performance:  railroad.  Where  a  land- 
owner orally  agrees  to  convey  land  to  a  railroad  company  on  condition 
that  it  will  construct  a  sidetrack  thereon,  and  erect  station  buildings  on 
adjoining  land,  evidence  that  the  company  erected  the  station  build- 
ings as  agreed,  constructed  the  track  on  part  of  the  land,  used  the 
remainder  as  a  roadway  and  expended  several  hundred  dollars  in 
grading  and  macadamizing  it,  warrants  the  finding  that  the  contract  was 
sufBlciently  performed  to  take  it  out  of  the  statute  of  frauds.  Raya  v. 
The  K.  a,  m,  8.  f  Q.  By.  Co.,  644. 

67.  Bailroad:  right  of  wat:  ejectment.  Ejectment  will  lie  against  a 
railway  company  for  land  over  which  it  has  built  its  road  without 
having  acquired  title  by  conveyance  or  condemnation,  or  a  license 
express  or  implied.    Vodd  v.  The  St.  Louis  f  H.  By.  Co.,  681. 

68.  : : :  estoppel.    Where,  however,  the  land-owner 

with  full  knowledge  of  the  facts,  and  without  objection,  x>ermits  the 
company  to  expend  large  simis  of  money  in  the  construction  of  its 
road  through  hib  land,  he  cannot  maintain  ejectment.    Ih. 

69.  : : : .    Nor  is  it  material  in  the  application 

of  the  foregoing  rule,  that  such  owner's  interest  was  subject  to  a  life- 
estate  in  another.    Ih. 

BEMAINDEB. 

Will:  contingent  remainder.  The  provisions  of  a  will  construed  and 
held  to  create  a  contingent  remainder  in  the  widow  and  her  chil- 
dren under  the  circumstances  therein  named.    Maguire  v.  Moore,  £67. 

REMARKS  OP  CX)UNSEL. 

Bee  Practice,  Civil,  11,  31,  65. 

Practice  in  Supreme  Court,  17 

REMITTITUR. 

See  Practice,  Civil,  12, 13. 

RES  GEST^. 

See  Evidence,  6,  9 

RETURN. 

See  Sheriffs. 

REVIVAL. 

See  Practice  in  Supreme  Court,  10. 
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BOADS  AND  HIGHWAYB. 


DEFEcnvE  HiOHWAT:  TRAVELER.    A  person  is  not  bound  to  abandon 
the  use  of  a  Mghway  open  to  the  publio  for  the  simple  reason  that  it  * 
is  known  to  him  to  be  out  of  repair  or  in  a  defective  oonditiooa.     CcHm 
V.  City  of  Kansas,  S87, 

The  duty  is,  however,  imposed  on  the  traveler  to  U8» 


ordinary  oare  to  avoid  the  defect,  and  knowledge  on  his  part  Uiat  the 
street  is  out  of  repair  is  a  circumstance  to  go  to  the  jury  in  determin- 
ing the  question  whether  he  did  use  such  care.    Jd. 

Municipal  corporation:  defective  sidewalks:  question  of  law. 
One  who  attempts  to  cross  over  a  sidewalk  as  a  part  of  a  road  known 
to  him  to  be  dangerous,  when  the  dangerous  place  could  easily  have 
been  avoided,  as  by  passing  around  it  or  taking  another  side,  is  want- 
ing in  due  care,  and  the  court  may  so  declare  as  a  matter  of  law.    /5. 

-.    The  evidence  in  this  case  hM  insufficient 


to  support  the  verdict.    /&. 

ST.  LOUIS. 

See  Municipal  Corporations,  24. 

SALES. 

1.  Deed  of  trust:  void  sale.  A  sale  of  land  under  %  deed  of  trust, 
without  the  authority  of  the  owner  of  the  debt,  is  void.  Magse  v. 
Bureh,  3S6. 

2.  Conditional  sales:  notice:  statute.  Bevised  Statutes  of  1889^ 
section  2505,  providing  that  no  sale  of  chattels,  where  possession  is 

..delivered  to  the  vendee,  shall  be  subject  to  any  condition  whatever  as 
against  the  creditors  of  the  vendee  or  subsequent  pmrchasers  in  good 
faith,  unless  such  condition  be  evidenced  in  writing  and  reoonled, 
applies  to  prior  as  well  as  to  subsequent  creditors.  Collins  v,  WUhoit, 
451. 

8.     :   ORAL  condition:  notice.    A  sale  upon  oral  condition  is  void 

as  to  the  vendee's  creditors,  and  actual  notice  to  them  of  the  con- 
ditional sale  is  immaterial.    lb. 

See  Tax  Sales. 

SCHOOL  MONEYS. 

See  Principal  and  Surety,  6. 

SEDUCTION. 

1.  Criminal  law:  seduction  under  promise  of  marriage.  The  evi- 
dence in  this  case  held  sufficient  to  authorize  the  submission  to  the 
jury  of  the  question  whether  defendant  was  guilty  of  seducing  and 
debauohiDg  an  unmarried  female  under  eighteen  years  of  age,  under 
prc^se  of  marriage.    State  v.  Thornton,  640, 

2.    : :  prima  facie  case.    When  the  state  proves  the  age  of 

the  female,  her  good  repute,  the  promise  of  marriage,  and  the  seduc- 
tion by  virtue  of  that  promise,  a  prima  facie  case  is  made  for  the  jury. 
lb. 

defense.    The  defendant  may  then  show  want  of 


chastity  as  a  defense.    lb. ' 


Digitized  by 


Google 


/  INDEX.  737 

4.  Evidenob:  illicit  intercx>X7R8B.  The  faot  of  illicit  interooorse  need 
not  be  G^own  hj  direct  evidence;  it  may  be  inferred  from  facts  and 
cironmstanoes.    lb, 

5.  Feicalb  ohastttt.  a  woman  may  have  been  goilty  of  illicit  inter- 
course, and  subsequently  become  chaste  in  legal  contemplation.    Ih, 

6.  Crikikal  law:  sepuotiok  ttnder  prokise  op  marriage.  Where 
there  is  no  evidence  that  the  prosecutrix  was  an  unmarried  woman  at 
the  time  of  an  alleged  seduction  a  conviction  will  not  be  sustained. 
State  V.  Wheeler,  668. 

7.  Seduction  UNDER  PROMISE  OF  marriage:  "  good  repute."  A  female 
of  "good  repute"  in  the  statute  relating  to  seduction  under  promise 
r>^  marriage  (B.  S.  1879,  sec.  1259)  means  one  of  "good  reputation." 
lb, 

8.     :  CORROBORATION.    An  instruction  as  to  corroboration  (under 

B.  S.  1879,  see.  1912)  necessary  to  convict  in  such  case  approveid.  lb, 

SELF-DEFENSE. 

Bee  Criminal  Law,  18,  42. 

8EPABATE  ESTATE. 

X.  Conveyance  prom  husband  to  wipe:  separate  estate:  technical 
words,  a  deed  from  the  husband  directly  to  the  wife,  without  the 
intervention  of  a  trustee,  creates  in  her  a  separate  estate  in  equity, 
and  in  such  case  the  technical  words  necessary  to  create  a  separate 
estate  from  persons  other  than  the  husband  are  not  necessary.  Pitts 
V.  Sheriff,  110. 

2.     :  :    CONYEYANCB  BY  WIPE.    Th©  wife  can  convey  her 

eciuituble  separate  estate  during  coverture  without  her  husband's 
consent,  without  being  joined  in  the  deed  by  him.    lb, 

3.     : : .    The  right  of  the  wife  to  alien  her  equitable 

separate  estate,  existing  during  coverture,  is  not  affected  by  being 
divorced  from  her  husband  for  his  fault,    lb. 


4.     :   :  LEGAL  ESTATE.    Where  the  husband,  without  the 

intervention  of  a  trustee,  conveys  an  equitable  separate  estate  to  his 
wife,  and  subsequently  she  is  divorced  from  him  for  his  fault,  by 
operation  of  the  statute  of  user,  she  then  becomes  seized  of  the  leg^ 
as  well  as  the  equitable  estate,    lb, 

6HEBIFFS. 

Sheripp's  return:  prima  pacie  evidence,  a  sheriff's  return,  on  a 
mortgage,  of  sale  and  satisfaction  to  the  amount  bid,  is,  at  least  in  a 
collateral  proceeding,  only  j>rtma  fwixe  evidence  of  such  satisfaction. 
UovieW  Co.  «.  Wheeler,  294. 

SIDEWALKS. 

Seo  Municipal  Corporations.  8, 

SPECIAL  COUNSEL. 

geo  CoyKTT  Courts^  ^ 

Vol.  108-47 
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SPECIAL  JUDGE. 

Crxminal  pRAonoB:  special  judge,  qualifications  op.  Under  Revised 
Statutes,  1879,  section  1107,  regulating  the  election  of  special  judges, 
the  record  of  the  circuit  court  over  which  a  special  judge  pre- 
sided need  not  contain  the  official  oath  of  said  judge  or  state  that 
he  had  the  qualifications  of  a  circuit  judge.    State  v.  Qamhle,  600, 

SPECIFIC  PERFORMANCE. 

1.  Equity:  specific  perpobmance:  indefinite  contract.  A  court  of 
equity  will  not  enforce  the  specific  performance  of  a  yague  and 
indefinite  contract.     Cherhonnier  v.  Cherhonnier,  gSS, 

In  a  suit  by  a   son  against  his  father  to 


compel  the  performance  of  an  alleged  oral  contract  to  convey  real 
estate,  the  plaintiff  claimed  that  being  engaged  to  marry  C.'s  dai^ter 
his  father  and  C.  agreed  that  C.  should  convey  to  the  daughter  property 
worth  $3,000  on  condition  that  plaintiff's  father  would  convey  to  him 
property  of  like  value,  that  plaintiff  afterwards  married  C.'s  daughter, 
and  that  C.  relying  on  the  agreement  conveyed  a  house  and  lot  to  the 
daughter;  but  that  plaintiff 's  father  refused  to  convey  to  the  plaintiff 
as  he  had  agreed  to  do.  It  was  not  alleged  or  shown  that  the  father 
ever  agreed  to  convey  any  particular  real  estate,  and  the  &ther 
testified  that  he  never  agreed  to  convey  to  his  son  the  property  in 
question.  C.  did  not  convey  the  house  and  lot  to  his  daughter  until 
after  he  had  notice  that  defendant  did  not  intend  to  convey  any  land 
to  his  son.  Held,  that  the.  facts  did  not  show  an  agreement  which 
could  be  specifically  enforced.    lb, 

STATUTES. 

See  Construction  op  Statutes. 

STATUTES  CITED  AND  CONSTRUED. 

Revised  Statutes,  1889. 

Section  7,  see  page  470.  Section  3491,  see  page  543. 

Section  8,  see  page  470.  Section  3549,  see  pages  211,  214. 

Section  9,  see  page  470.  Section  3551,  see  page  209. 

Section  51,  see  page  6.  Section  3581,  see  page  626. 

Section  54,  see  page  6.  Section  3759,  see  page  221. 

Section  233,  see  page  518.  Section  3852,  see  page  221. 

Section  285,  see  page  469.  Section  3854,  see  page  221. 

Section  1587,  see  page  161.  Section  3855,  see  page  221. 

Section  1887,  see  page  158.  Section  4061,  see  page  121. 

Section  2043,  see  page  7.  Section  4208,  see  page  506. 

Section  2047,  see  page  7.  Section  4230,  see  page  543. 

Section  2055,  see  page  92.  Section  4621,  see  page  668. 

Section  2060,  see  page  92.  Section  4622,  see  page  668. 
Section  2100,  see  pages  109, 188,  335.      Section  7135,  see  page  177. 

Section  2122,  see  page  401.  Section  7517,  see  page  224. 

Section  2188,  see  page  190.  Section  7518,  see  page  225. 

Section  2241,  see  page  319.  Section  7552,  see  page  224. 

Section  2303,  see  pages  188,  335.  Section  8918,  see  pages  231,  342. 

Section  2725,  see  page  462.  Section  8925,  see  page  477. 

Section  3487,  see  page  204.  Article  2,  chapter  1,  see  page  5. 

Section  3489,  see  pa|;e  542.  Article  3,  chapter  60,  see  page  160, 
Chapter  §Q,  set  page  559. 
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Revised  Statutes,  1879. 

Section  240,  see  page  518.  Section  2505,  see  page  455. 

Section  706,  see  page  606.  Section  2711,  see  page  436. 

Section  714,  see  page  606.  Section  2712,  see  page  436. 

Section  716,  see  page  606.  Section  2713,  see  page  436. 

Section  720,  see  page  606.  Section  3160,  see  page  639. 

Section  736,  see  page  594.  Section  3219,  see  page  47. 

Section  737,  see  page  606.  Section  3296,  see  page  416. 

Section  739,  see  page  606.  Section  3505,  see  page  594. 

Section  751,  see  page  595.  Section  3506,  see  page  595. 

Section  841,  see  page  607.  Section  3710,  see  page  436. 

Section  921,  see  page  628.  Section  3775,  see  page  109. 

Section  922,  see  page  628.  Section  4010,  see  page  231. 

Section  1107,  see  page  503.  Section  4694,  see  page  308. 

Section  1112,  see  page  503.  Section  4700,  see  page  308. 

Section  1262,  see  pages  168,  426.  Section  4715,  see  page  421. 

Section  1263,  see  page  169.  Section  4728,  see  page  422. 

Section  1350,  see  page  626.  Section  4734,  see  page  423. 

Section  1860,  see  page  630.  Section  4741,  see  page  423. 

Section  1863,  see  page  630.  Section  4762,  see  page  422. 

Section  2121,  see  page  146.  Section  4825,  see  page  422. 

Section  2354,  see  page  607.  Section  6664,  see  page  308. 

Section  2363,  see  page  607.  Section  6671,  see  page  239. 

Section  2364,  see  page  607.  Section  6672,  see  page  239. 

Section  2370,  see  page  608.  Section  6673,  see  page  239. 

Section  2391,  see  page  608.  Section  6674,  see  page  240. 

Section  2503,  see  page  458.  Section  6705,  see  page  308. 
Section  6893,  see  page  638. 

General  Statutes,  1865. 

Section  1,  chapter  144,  see  page  281. 

Acts,  1881. 

Section  5,  page  180,  see  page  308. 

Acts,  1883. 

Page  135,  see  page  308.  Page  113,  see  page  415. 

Acts,  1887. 

Section  1,  page  32,  see  page  618.  Section  5,  page  33,  see  page  619. 

Section  2,  page  33,  see  page  618.  Section  48,  page  50,  see  page  159. 

Section  3,  page  33,  see  page  619.  Page  162,  see  page  626. 

Section  4,  page  33,  see  page  619.  Page  287,  see  page  231. 

Acts,  1889. 

Page  29,  see  page  617. 

Acts,  1891. 

Page  136,  see  page  161.  Page  159,  see  page  138. 

STATUTE  OF  FRAUDS. 

Statute  op  frauds:  part  performance:  railroad.  Where  a  land- 
owner orally  agrees  to  convey  land  to  a  railroad  company  on  condition 
that  it  will  construct  a  sidetrack  thereon,  and  erect  station  buildings 
on  adjoining  land,  evidence  that  the  company  erected  the  station 
buildings  as  agreed,  constructed  the  track  on  part  of  the  land,  used 
the  remainder  as  a  roadway  and  expended  several  hundred  dollars  in 
grading  and  macadamizing  it,  warrants  the  finding  that  the  contract 
was  sufficiently  performed  to  take  it  out  of  the  statute  of  frauds. 
Hays  V,  The  K.  C,  Ft,  S,  #•  O.  By,  Co,,  644. 
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STEAMBOATS. 

{See  Boats  and  Vessels. 

STOCKHOLDERS. 

See  Corporations,  6. 

STREETS. 

See  Municipal  Corporations,  12,  13,  14,  15,  17,  18, 19. 

STREET  RAILWAY. 

See  Railroads,  1,  2,  3,  4,  6,  19,  20,  21,  22,  23,  24,  25. 

SUNDAY  LAW. 

Sunday:  athletic  sports:  statute.  Revised  Statutes,  1889,  seetion 
3854,  which  provide  that  "Every  person  who  shall  be  convicted  of 
horse  racing,  cock  fighting,  playing  at  cards  or  games  of  any  kind " 
on  Sunday,  shall  be  guilty  of  a  misdemeanor,  do  not  extend  to  the 
prohibition  of  mere  athletic  sports.  St,  Louis  Agf^l  db  Mech.  Ass'n  v, 
Delano,  Si7. 

TAXATION. 

1.  County  boards  op  equalization.  The  county  boards  of  equalization 
in  hearing  complaints  and  equalizing  assessments  of  property  act 

•  judicially.     The  St.  Joseph  Lead  Co.  v.  Simms,  S2t, 

2.     :  REAL  PROPERTY  EQUALIZATION.    Said  boards  have  iwwer  to 

equalize  assessments  on  real  property  biennially,  not  annually.    Ih. 

3.     :  OATH  OP  MEMBERS.    The  failure  of  the  members  of  a  county 

board  of  equalization  to  take  the  oath  required  by  Revised  Statutes, 
1889,  section  6672,  before  proceeding  with  their  duties  will  not  be 
fatal  to  the  validity  of  the  equalization.  The  State  ex  rel.  Lemon  v. 
The  Board  of  Equalization  of  Buchanan  Co.,  235. 

Where  the  law  does  not  require  an  oath  to  be  made  in 


writing,  such  form  is  not  essential.    lb. 

WAIVER  OF  NOTICE.    Appearance  by  parties  in  interest  before 


the  board  of  equalization  waives  all  objections  as  to  want  of  notice. 
lb. 

6.  Constitution:  taxation:  self-enforcino  provisions.  The  limita- 
tion on  the  exercise  of  the  taxing  power  contained  in  the'  constitution, 

*  article  10,  section  11,  are  self -enforcing.  The  Center  Bldg.  Co,  v.  The 
City  of  St.  Joseph,  304. 

7.  Municipal  corporation:  assessment:  increasing  valuation:  ordi- 
nance. Where  land  in  a  city  of  the  second  class  was  assessed  at  a 
certain  valuation  for  taxation  for  state  and  county  purposes  and 
afterwards  buildings  were  erected  thereon,  the  city  assessor  was  not 
authorized  within  two  years  from  the  fixing  of  such  valuation  to  make 
an  additional  assessment  on  the  buildings  for  city  taxes,  notwithstand- 
ing the  existence  of  an  ordinance  providing  that  no  parcel  of  land 
should  have  a  higher  valuation  placed  on  it  than  that  given  it  at  the 
last  assessment  for  state  and  county  purposes,  but  to  such  viduation 
there  should  be  added  the  value  of  all  improvements  made  on  the  land 
since  such  assessments.    lb. 
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8.      CnTES  OP  SECOND  OLASS:  OBOANIZATION  UKDXR  6EKSRAL  LAW:  DELIN- 

QUENT  TAX  SALES.  A  oitj  Organized  under  the  general  law  as  a  city 
of  the  second  class  has  tiie  right  and  power  to  sell  lands  at  tax  sale 
for  the  delinquent  taxes  for  years  prior  to  such  organization,  as  well 
as  for  those  that  became  delinquent  subsequent  to  it.  (B.  S.  1879, 
sees.  4715,  4728.)    State  ex  reL  Pitt  v,  Tufte,  418. 


9.     : : .    The  city  can  enforce  the  collection  of  such 

taxes  in  the  manner  provided  by  Revised  Statutes,  1879,  sections  4715, 
4728,  or  suit  may  be  brought  in  the  name  of  the  city  to  enforce  their 
collection.     (R.  S.  1879,  sec.  4762.)    Ih. 

10.  : : .  The  general  law  which  provides  for  the  col- 
lection of  taxes  becoming  delinquent  before  the  change  of  government 
by  the  city  must  control.  Section  4825,  Revised  Statutes,  1879,  has 
reference  only  to  cases  not  provided  for  in  preceding  sections,  and  has 
no  application  to  the  collection  of  delinquent  taxes.    lb. 

11.  :   :   :  redemption.    The  city  auditor  in  making 

the  statement  of  the  amount  required  to  redeem  from  a  tax  sale  must 
include  therein  all  the  taxes  for  the  payment  of  which  the  property . 
was  sold.     (R.  S.  1879,  sees.  4734,  4741.)    lb. 

12.  :  delinquent  taxes:    employment    of  attorneys.    Under 

Revised  Statutes,  1879,  section  6893,  the  power  to  employ  an  attorney 
to  collect  delinquent  taxes  is  given  solely  to  the  collector,  the  county 
court  having  oiJy  the  authority  to  approve  or  disapprove  the  employ- 
ment.   Butler  V,  Sullivan  Co.,  650. 

13.  : : .    An  employment  by  the  county  court  in  such 

case  is  void,  and  creates  no  liability  against  the  county.    Ib.^ 

TAX  SALES. 

1.  Tax  sale:  pttrchase  by  owner:  estoppel.  Where  a  person  con- 
veyed to  his  children,  by  general  warranty,  land  on  which  he  had 
suffered  the  taxes  to  remain  unpaid,  and  afterwards  the  land  was  sold 
for  taxes,  and  was  subsequently  conveyed  to  him  by  the  purchaser  at 
the  tax  sale,  such  repurchase  was  but  a  payment  of  the  taxes  and  an 
extinguishment  of  the  tax  title.    Frank  v.  Caruthers,  669. 

2.  :  :  VOLUNTARY  DEED.  Those  claiming  under  a  mort- 
gage made  by  the  father,  after  the  sale  to  satisfy  the  tibxes,  cannot,  in 
ejectment  against  the  lessee  of  the  children,  attack  the  deed  to  the 
children  on  the  ground  that  it  was  a  voluntaiy  one.    Ib» 

See  Taxation,  8,  9,  11. 

TETEGRAPH  COMPANIES. 

See  Corporations,  1,  2. 

TITLE  OP  STATUTE. 

See  Constitutional  Law,  3. 

TRESPASSER. 

See  Railroads,  8i 


Digitized  by 


Google 


742  INDEX. 


TRUSTS  AND  TRUSTEES. 


Trustee:  action  on  bond:  surety:  evidence.  The  order  appoint- 
ing the  trustee  is  properly  admitted  in  evidence  in  an  action  against  a 
surety  on  the  former's  bond.     Tittman  v.  Green,  22. 

A  receipt  from  the  trustee  such  as 


to  himself  as  curator  of  the  cestui  que  trust,  executed  after  the  assump- 
tion of  the  trust  and  the  giving  of  the  trustee's  bond,  and  presented 
to  the  probate  court  on  a  settlement  of  his  accounts  as  guardian  and 
curator,  was  competent  against  the  surety  as  evidence  that  thereafter 
the  curator  held  the  estate  of  his  ward  in  his  capacity  as  trustee.    Ih, 

Curator:  separate  accounts.  The  mere  fact  of  the  failure  of  a 
curator  to  keep  separate  the  trust  and  his  personal  funds  is  not  con- 
clusive of  a  devastavit,    lb. 


:    solvency:    evidence.    The  solvency  of  the  curator  is  a 

material  fact  on  the  question  of  such  devastavit,    I  b. 

Two     FIDUCIARY    RELATIONS:      ELECTION:     ACCOUNTING     FOR    FUNDS. 

Where  the  same  person  succeeds  himself  in  a  new  fiduciary  relation, 
if  he  is  clearly  entitled  to  the  trust  fund  in  the  new  relation,  he  is 
entitled  to  make  an  election  to  so  hold  it,  and  if  he  does  so  by  some 
affirmative,  unequivocal  act,  from  that  time  he  will  be  required  to 
account  in  his  new  trust  relation.    lb. 

VARIANCE. 

Negligence:  instruction:  variance.  Where,  in  a  suit  for  personal 
injuries,  the  petition  charges  that  by  reason  of  a  defective  sidewalk 
plaintiff  was  precipitated  into  a  dangerous  excavation  alongside  of 
it  ^nd  fractured  his  leg,  and  the  evidence  supports  this  state  of  facts 
and  no  other,  it  is  error  to  instruct  the  jury  that  if  plaintiff  was  pre- 
cipitated or  fell  from  said  sidewalk  onto  some  rock  in  the  street  he  can 
recover,  regardless  of  the  depth  of  the  hole  or  excavation,  or  whether 
there  was  in  fact  any  such  hole  or  excavation.  Baynes  v.  Town  of 
Trenton,  12S. 


Such   instruction   permits  a  recovery  for 


negligence  neither  pleaded  nor  proved.    lb, 

3.  Street  railway:  negligence  :  practice  :  variance.  Where  a  petition 
charged  negligence  of  the  driver  of  a  street  car  in  prematurely  starting 
it  while  plaintiff  was  alighting  and  the  evidence  supported  the  charge, 
the  fact  that  a  defective  brake  contributed  to  theinjury  will  not  defeat 
a  recovery,  and  constitutesno  variance.  'Buck  v.  The  People* $  Street 
By,  Co,,  179. 

VENUE. 

1.  Criminal  PRACTICE:  second  indictment:  change  of  venue.  Where, 
after  a  change  of  venue  has  been  granted  in  a  criminal  case,  a  new 
indictment  is  found  against  the  defendant  in  the  court  from  which  the 
case  was  taken,  and  the  court  to  which  the  venue  was  removed 
quashes  the  indictment  pending  in  it,  and  defendant  is  rearrested, 
mandamus  will  not  lie  to  compel  the  former  court  to  certify  tie  second 
indictment  to  the  court  to  which  the  change  of  venue  was  taken.  The 
State  ex  rel,  English  v.  Normile,  ISl, 

2.  :  :  .  A  change  of  venue  on  the  second  indict- 
ment  could  be  obtained  only   by   application  under  the   statute. 
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3.     :    venub:    msTRUonoN.     "Where,  on  a  trial  for  a  criminal 

offense,  the  evidence  of  the  crime  and  the  venue  are  wholly  oiromn- 
stantial  and  meager,  the  failure  of  the  court  to  instruct  the  jury  to 
acquit,  unless  they  found  the  crime  was  committed  in  the  county 
charged  in  the  indictment,  will  constitute  reversible  error.  State  v. 
Igo,  568, 

4.  Crihikal  practice:  change  of  venxte.  A  criminal  cause  cannot  be 
removed  from  one  county  to  another  by  mere  stipulation  of  parties; 
an  order  of  court  directing. the  change  is  essential.  State  v.  Buck, 
6M. 

VERDICT. 

1.  Practice:  excessive  verdict.  A  verdict  of  $6,000,  notwithstanding 
it  was  afterwards  reduced  by  a  remittitur  to  $4,500,  held  excessive  in 
this  case.    Haynea  v.  The  Town  of  Trenton,  1S3, 

2.  City:  DEFEOTrvnT  street:  verdict.  A  verdict  against  a  city  for 
$2,700,  in  an  action  against  it  for  personal  injuries  resulting  from  a 
defective  street,  held  not  excessive.  Davenport  «.  The  City  of 
Hannibal,  471. 

von)  SALES. 

See  Sales,  U 

WAIVER. 

County  board  of  equalization:  waiver  of  notice.  Appetranoe  by 
parties  in  interest,  before  the  board  of  equalization,  waives  all  objec- 
tions as  to  want  of  notice.  The  State  ex  rel.  Lemon  «.  Buehcma/n  Co. 
Board  of  Equalization,  235, 

See  Witnesses,  4. 

WARRANTY. 

See  Conveyances. 

WILLS. 

1.  Will:  meaning  of  word  "heirs."  The  word  "heirs"  used  in  a 
will  may  sometimes  be  construed  as  "children''  or  "issue,"  "grand- 
children" or  "  descendants."    Maguire  t>.  Moore,  267, 

2.     :   CONSTRUCTION.    So  the  word  "and"   will  be  read  "or" 

when  the  evident  intent  of  the  testator  requires  it.    Ih, 

3.     :  contingent  remainder.    The  provisions  of  a  will  construed 

and  held  to  create  a  contingent  remainder  in  the  widow  and  her  chil- 
dren under  circumstances  therein  named.    Ih, 

4.     :  TAKING  PER  CAPITA.     The  will  provided:     "After  the  death 

of  the  last  of  my  children  I  desire  that  my  real  estate  shall  be  sold  to 
the  best  advantage,  and  the  proceeds  equally  divided  among  my  wife, 
or  her  heirs,  and  my  grandchildren  or  their  heirs  living  at  the  time." 
Held,  that  the  grandchildren  on  the  death  of  the  testator's  last  chU4 
take  the  property  per  capita,  and  not  per  stirpes,    J&, 
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WITNESSES. 

1.  Bvidinob:  change  of  law:  making  witness  inoompktent.  Laws 
which  change  the  rules  of  evidence  relate  to  the  remedj  only,  and 
maj  be  applied  to  existing  canses  of  action,  and  this  is  true,  aJthongh 
the  effect  of  the  change  is  to  render  one  incompetent  as  a  witness  who 
before  was  competent.     O* Bryan  v.  Allen,  £S7, 

2.  Praoticb:  witness:  statute.  A  wife  is  not  disqualified  under 
Beyised  Statutes,  1889,  section  8918,  to  testifj  to  the  fact  that  a  note 
was  given  to  her  bj  her  deceased  husband,  not  as  a  gift,  but  because 
it  represented  her  own  land  and  belonged  to  her.  Magee  v.  Bureh, 
SS6. 

3.  Evidenoe:  deceased  husband:  widow  as  witness,  a  widow  is 
competent  in  a  suit  on  a  note  against  her  husband's  estate  to  testify 
to  the  genuineness  of  his  signature  from  information  of  his  handwrit- 
ing which  she  obtained  before  marriage.    SHlltoell  v.  FaiUm,  SSg. 

4.  Witness:  physician:  waiver.  Revised -Statutes,  1889,  section 
8925,  merely  gives  the  patient  the  privilege  of  suppressing  as  evidenoe 
information  acquired  by  a  physician  while  attending  Idm  in  a  pro- 
fessional capacity,  and  such  privilege  may  be  waived  by  the  patient. 
Davenport  v.  The  City  ofHofmibal,  471. 

WBITTBN  mSTBUMENTS. 

See  Alteration  op  instruments. 
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RULES  FOR  THE  GOVERNMENT 


OP  THE 


SUPREME  COURT  OF  MISSOURI,- 

Adopted  at  the  April  Term^  1891. 


Cliief  Justice,  his  duty. 

Bulk  1.  The  Chief  Justice  shftll  superintend  matters  of  order  in  the 
court  room. 

Motions  to  be  written,  signed  and  filed. 

BuLE  2.  All  motions  in  a  cause  shall  be  in  writing,  signed  by  coun- 
sel and  filed  of  record. 

Argument  of  motions. 

BuLS  3.  No  motion  shall  be  argued  unless  by  the  direction  of  the 
court. 

Diminution  of  record,  suggestion  after  joinder  in  error. 

BuLE  4.  No  suggestion  of  diminution  of  record  in  civil  c  ses  will  be 
entertained  by  the  court  after  joinder  in  error,  except  by  consent  of 
parties. 

Application  for  certiorari. 

Rule.  5.  Whenever  a  certiorari  may  be  applied  for,  there  shall  be 
an  affidavit  of  the  defect  in  the  transcript  which  it  is  designed  to  supply, 
and  at  least  twenty-four  hours'  notice  shall  be  given  to  the  adverse  party 
or  his  attorney  previous  to  the  making  of  the  application. 

Beviewing  instructions* 

BuLE  6.  For  the  purpose  of  reviewing  the  action  of  the  trial  court. 
In  giving  and  refusing  instructions,  it  shall  not  be  necessary  to  set  out  the 
evidence  in  the  bill  of  exceptions ;  but  it  shall  be  sufficient  to  state  that 
there  was  evidence  tending  to  prove  the  particular  fact  or  facts.  If  the 
parties  disagree  as  to  what  fact  or  facts  the  evidence  tends  to  prove,  then 
the  evidence  of  the  witnesses  may  be  stated  in  a  narrative  form  avoid- 
ing repetition  and  omitting  all  immaterial  matte^,^ 

Bill  of  exceptions  in  equity  cases. 

BuLE  7.  In  cases  of  equitable  jurisdiction  the  whole  of  the  evidence 
shall  be  embodied  in  the  bill  of  exceptions ;  provided  that  it  shall  be  suffi- 
cient to  state  the  legal  effect  of  documentary  evidence  where  there  is  no 
dispute  as  to  the  admissibility  or  legal  effect  thereof;  and  provided 
further,  that  parol  evidence  may  be  reduced  to  a  narrative  form  where 
this  can  be  done  and  »t  the  same  time  preserve  fuU  fo^ce  fmd  effect  of  th^ 
evidence* 
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Presumption  in  support  of  bill  of  exceptions. 

Rule  8.  The  only  purpose  of  a  statement,  in  a  bill  of  exceptions, 
that  it  sets  out  all  the  evidence  in  a  cause,  being  that  the  Supreme 
Court  may  have  before  it  the  same  matter  which  was  decided  by  the  court 
of  first  instance  it  shall  be  presumed  as  a  matter  of  fact  in  all  bills  of 
exceptions,  for  the  future,  that  they  contain  all  the  evidence  applicable  to 
any  particular  ruling  to  which  exception  is  saved. 

Making  up  transcripts. 

Bulk  9.  The  clerks  of  the  several  circuit  courts  and  other  courts  of 
first  instance,  before  which  a  trial  of  any  cause  is  had,  in  which  an  appeal 
is  taken  or  writ  of  error  is  sued  out,  shall  not  (unless  an  exception  is 
saved  to  the  regularity  of  the  process,  or  its  execution,  or  to  the  acquiring 
by  the  court  of  jurisdiction  in  the  cause),  in  making  out  transcripts  of  the 
record  for  the  Supreme  Court,  set  out  the  original  or  any  subsequent  writ 
or  the  return  thereof;  but  in  lieu  thereof  shall  say  (e.  g.):  "Summons 
issued  October  2,  1891,  executed  October  5,  1891,"  and,  if  any  pleading 
be  amended,  the  clerk,  in  making  out  transcripts,  will  treat  the  last 
amended  pleading  as  the  only  one  of  that  order  in  the  cause,  and  will 
refrain  from  setting  out  any  abandoned  pleading  as  part  of  the  record, 
unless  it  be  made  such  by  a  biU  of  exceptions ;  and  no  clerk  shall  insert 
in  the  transcript  any  matter  touching  the  organization  of  the  court,  or  any 
mention  of  any  continuance,  motion  or  affidavit  in  the  cause,  unless  the 
same  be  specially  called  for  by  the  bill  of  exceptions. 

Words  appellant  and  respondent,  what  they  include. 

Rule  10.  Whenever  the  words  appellant  and  respondent  appear  in 
these  rules  they  shall  be  taken  to  mean  and  include  plaintiff  and  defend- 
ant in  error  and  other  parties  occupying  like  positions  in  a  cause. 

Abstracts  in  lieu  of  transcript,  when  filed  and  served. 

BuLE  11.  In  those  oases  where  the  appellant  shall,  under  the  provis- 
ions of  section  2253,  Revised  Statutes  of  1889,  file  in  this  court  a  copy  of 
the  judgment,  order  or  decree,  in  lieu  of  a  complete  transcript,  he  shall 
deliver  to  the  respondent  a  copy  of  his  abstract  at  least  sixty  days 
before  the  cause  is  set  for  hearing,  and  shall  in  like  time  file  ten  copies 
thereof  with  the  clerk  of  this  court.  If  the  respondent  is  not  satisfied  with 
such  abstract,  he  shall  deliver  to  the  appellant  a  complete  or  additional 
abstract  at  least  thirty  days  before  the  cause  is  set  for  hearing,  and  within 
like  time  file  ten  copies  thereof  with  the  clerk  of  this  court.  Objections 
to  such  complete  or  additional  abstract  shall  be  filed  with  the  clerk  of  this 
court  within  ten  days  after  service  of  such  abstract  upon  the  appellant, 
and  a  copy  of  such  objections  shall  be  served  upon  the  appellant  in  like 
time. 

Abstracts,  when  filed  and  served. 

EuLE  12.  In  all  cases  where  a  complete  transcript  is  brought  to  this 
court  in  the  first  instance,  the  appellant  shall  deliver  to  respondent  a  copy 
of  his  abstract  of  the  record  at  least  thirty  days  before  the  day  on  which 
the  cause  is  set  for  hearing,  and  file  ten  copies  thereof  with  the  clerk  of 
this  court  not  later  than  the  day  preceding  the  oae  on  which  the  cause  is 
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set  for  hearing.  If  the  respondent  desires  to  file  a  farther  or  additional 
abstract,  he  shall  deliyer  to  the  appellant  a  copy  thereof  at  least  five  days 
before  the  cause  is  set  for  hearing,  and  file  ten  copies  thereof  with  the 
clerk  of  this  court  on  the  day  preceding  that  on  which  the  cause  is  to  be 
heard. 

Abstracts,  what  they  shall  contain. 

Rule  13.  The  abstracts  mentioned  in  rules.  11  and  12  shall  be 
printed  in  fair  tyx>e,  and  shall  be  paged,  and  shall  have  a  complete  index  at 
the  end  thereof,  and  shall  set  forth  so  much  of  the]record  as  is  necessary  to  a 
full  and  complete  understanding  of  all  the  questions  presented  to  this 
court  for  decision.  Where  there  is  no  question  made  over  the  pleadings, 
or  over  deeds  or  other  documentary  evidence,  it  shall  be  sufficient  to  set 
out  the  substance  of  such  pleadings  or  documentary  evidence.  The  evi- 
dence of  witnesses  shall  be  stated  in  a  narrative  form,  except  when  the 
questions  and  answers  are  necessary  to  a  complete  understanding  of  the 
evidence.  When  there  is  any  question  made  over  the  pleadings,  or  as  to 
the  admissibility  or  legal  effect  of  any  documentary  evidence,  the  plead- 
ings and  such  documentary  evidence  must  be  set  out  in  full  with  the 
indorsements  thereon;  and  in  all  other  respects  the  abstract  must  set 
forth  a  copy  of  so  much  of  the  record  as  is  necessary  to  be  consulted  in  the 
disposition  of  all  the  assigned  errors. 

Printed  transcripts. 

Rule  14.  A  printed  and  indexed  transcript  duly  certified  by  the 
clerk  of  the  trial  court  may  be  filed  instead  of  k  mantiscript  record ;  and  in 
all  cases  10  printed  and  indexed,  uncertified  copies  of  the  entire  record, 
filed  and  served  within  the  time  prescribed  by  these  rules  for  serving 
abstracts  shall  be  deemed  a  full  compliance  with  said  rule  and  dispense 
with  the  necessity  of  any  further  abstracts. 

Briefs,  what  to  contain  and  when  served. 

Rule  15.  The  appellant  shall  deliver  to  the  opposing  party  a  copy  of 
his  brief  thirty  days  before  the  day  on  which  the  cause  is  set  for  hearing, 
and  the  respondent  shall  deliver  a  copy  of  his  brief  to  the  opposing  party 
at  least  five  days  before  the  last-named  date,  and  the  appellant  shall 
deliver  a  copy  of  his  brief  in  reply  to  the  opposing  party  not  later  than  the 
day  preceding  that  on  which  the  cause  is  set  for  hearing,  and  ten  copies  of 
each  brief  shall  be  filed  with  the  clerk  on  or  before  the  last-named  date. 

All  briefs  shall  be  printed  and  shall  contain,  separate  and  apart  from 
the  argument  or  discussion  of  authorities,  a  statement,  in  numerical  order, 
of  the  points  relied  on,  together  with  a  citation  of  authorities  appropriate 
under  each  point.  And  any  brief  failing  to  comply  with  this  rule  may  be 
disregarded  by  the  court. 

The  brief  filed  by  appellant  shall  distinctly  and  separately  allege  the 
errors  committed  by  the  inferior  court,  and  no  reference  will  be  permitted 
at  the  argument  to  the  errors  not  thus  specified,  unless  for  good  cause 
shown  the  court  shall  otherwise  direct. 

In  citing  authorities,  in  support  of  any  proposition,  it  shall  be  the 
duty  ot  the  counsel  to  give  the  names  of  the  parties  to  any  case  cited  from 
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any  report  of  the  adjudged  oases,  as  well  as  the  number  of  the  Tolume 
and  the  page  where  the  same  will  be  found;  and  when  referenoe  is  made 
to  a  passage  in  any  elementary  work  or  ICreatise,  the  number  of  the.  edi- 
tion, the  Yolume,  section,  paging  or  side  paging  shall  be  set  forth. 

Failure  to  comply  with  rules  11, 12, 18  and  15. 

BxTLB  16.  If  any  appellant  in  any  ciyU  cases  shall  fail  to  comply  with 
rules,  numbered  11,  12,  13  and  15,  the  court,  when  the  cause  is  caUed  for 
hearing,  will  dismiss  the  appeal  or  writ  of  error;  or  at  the  option  of  the 
respondent  continue  the  cause  at  the  costs  of  the  party  in  default. 

Costs,  when  allowed  for  printing  abstracts  and  records. 

BuLE  17.  Costs  will  not  be  allowed  either  party  for  any  abstract,  filed 
in  lieu  of  a  full  transcript  under  section  2253,  Eevised  Statutes,  1889, 
which  fails  to  make  a  full  presentation  of  all  the  record  necessary  to  be 
considered  in  disposing  of  all  the  questions  arising  in  the  cause.  But  in 
those  cases  brought  to  this  court  by  a  copy  of  tiie  judgment,  order  or 
decree  instead  of  a  full  transcript,  and  in  which  the  appellant  shall  file  in 
this  court  a  printed  copy  of  the  entire  record  as  and  for  an  abstract,  costs 
will  be  allowed  for  printing  the  same. 

In  any  case  in  which  a  manuscript  record  has  been  or  may  be  filed  in 
this  court  a  reasonable  fee  for  printing  an  abstract  of  the  record  or  the 
entire  record  in  lieu  of  an  abstract  may  be  taxed  as  costs  upon  the  written 
stipulation  of  both  parties  to  that  effect.  The  af^davit  of  the  printer  shaU 
be  received  in  every  case,  where  costs  may  properly  be  taxed  for  printing, 
SLS  prima  facie  evidence  of  the  reasonableness  thereof;  and,  if  the  adverse 
party  objects  thereto,  such  objection  shall  b^e  filed  within  10  days  after 
service  of  notice  of  the  amount  of  such  charge. 

Service  of  abstracts  and  briefs. 

BtTLE  18.  Delivery  of  an  abstract  or  brief  to  the  attorney  of  record  of 
the  opposing  party  shall  be  deemed  a  delivery  to  such  party  under  the 
foregoing  rules,  and  the  evidence  of  such  delivery  must  be  by  the  written 
acknowledgment  of  such  opposing  party  or  his  attorney,  or  the  afiidavit  of 
the  person  making  the  service,  and  such  evidence  of  service  must  be  filed 
in  this  court  with  the  abstract  or  brief. 

Taking  record  from  clerk's  office. 

BuLE  19.  No  member  of  the  bar  shall  be  permitted  to  take  a  record 
from  the  clerk's  office  without  the  written  permission  of  some  judge  of  the 
court ;  provided,  any  enrolled  attorney  may  withdraw  the  record  in  any 
cause  in  which  he  is  counsel  for  the  purpose  of  having  the  same  printed  in 
full  by  filing  with  the  clerk  of  this  court  the  written  consent  of  the  adverse 
party  or  his  attorney  and  also  a  receipt,  agreeing  to  return  such  record 
within  the  time  to  be  named  therein. 

Motions  for  rehearing. 

BuLE  20.  Motions  for  rehearing  must  be  accompanied  by  a  brief 
statement  of  the  reasons  for  a  reconsideration  of  the  cause,  and  must  be 
founded  on  papers  showing  clearly  that  some  question  decisive  of  the  case, 
and  duly  submitted  by  counsel,  has  been  overlooked  by  the  court,  or  that 
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the  decision  is  in  oonfliot  with  an  express  statute,  or  with  a  controlling 
decision  to  which  the  attention  of  the  court  was  not  called  through  the 
neglect  or  inadvertence  of  counsel;  and  the  question  so  submitted  by  the 
counsel  and  oyerlooked  bj  the  court,  or  the  statute  with  which  the  decision 
conflicts,  or  the  controlling  decision  to  which  the  attention  of  the  court 
was  not  called,  as  the  case  may  be,  must  be  distinctly  and  particularly  set 
forth  in  the  motion,  otherwise  the  motion  will  be  disregarded.  Such 
motion  must  be  filed  within  ten  days  after  the  opinion  of  the  court  shall  be 
deliyered,  and  notice  of  the  filing  thereof  must  be  served  on  the  opposite 
counsel. 

Extension  of  time. 

Rule  21.  That  hereafter  in  no  case  will  extension  of  time  for  filing 
statements,  abstracts  and  briefs  be  granted,  except  upon  affidavit  showing 
satisfactory  cause. 

Notice  to  fiulverse  party. 

Rule  22.  A  party,  in  any  cause,  filing  a  motion  either  to  dismiss  an 
appeal  or  writ  of  error,  or  to  affirm  the  judgment,  shall  first  notify  the 
adverse  party  or  his  attorney  of  record,  at  least  twenty-four  hours  before 
making  the  motion,  by  telegram,  by  letter,  or  by  written  notice,  and  shall, 
on  filing  such  motion,  satisfy  the  court  that  such  notice  has  been  given. 

Rule  23.  A  motion  to  transfer  a  cause  under  the  provisions  of  the 
constitution  from  either  division  to  court  in  banc  must  be  filed  within  ten 
days  after  the  final  disposition  of  the  cause  by  the  division,  and  notice  of 
such  motion  shall  be  given  as  provided  in  Rule  22. 

Rule  24.  All  rules  not  included  in  the  foregoing  enumeration  are 
hereby  rescinded.  ^ 
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